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PREFACE. 


IN  this  Edition  it  has  been  thought  advisable  to  recast 
the  work  on  a  new  principle,  by  which  each  class 
of  office  is  made  the  subject  of  a  separate  chapter. 
Factors  loco  tutoris  and  factors  on  trust-estates  have  been 
made  the  types  respectively  of  those  offices  which  do,  and  of 
those  which  do  not,  fall  within  the  scope  of  the  Pupils  Pro- 
tection Act ;  the  distinctive  features  of  the  remaining  offices 
have  been  pointed  out  by  reference  to  one  or  other  of  the 
two  selected  cases.  This  change  has  made  it  necessary  to 
re-write  much  of  the  old  edition  ;  and  it  has  also  tended  to 
enlarge  the  size  of  the  volume,  but  it  is  hoped  that  the  result 
will  be  to  make  the  book  more  available  for  reference  than 
the  former  arrangement  permitted. 

The  work  did  not  come  into  the  hands  of  the  present 
Editor  until  after  the  first  sheet  had  been  printed  off  and 
some  progress  had  been  made  in  the  two  following  chapters. 
For  the  materials  thus  placed  at  his  disposal,  as  well  as  for 
valuable  matter  prepared  for  the  remainder  of  the  work,  the 
Editor  has  to  thank  Messrs  J.  Balfour  Paul  and  W.  G. 
Scott  Moncrieff,  Advocates. 

The  Editor  has  also  gratefully  to  acknowledge  the  ad- 
vice and  assistance  which  he  has  received  from  the  learned 
Author  of  the  work,  whose  experience  in  this  branch  of  law 
he  has  always  found  a  ready  guide  in  difficulties.     It  will 
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however,  be  understood   that   for  faults  of  execution  and 
detail  the  Editor  alone  is  responsible. 

The  change  effected  by  the  Distribution  of  Business  Act 
has  made  reports  of  judicial  factorship  cases  comparatively 
rare,  and  consequently  the  practice  is  now  much  more  a 
matter  of  unwritten  law  than  it  was  formerly.  This  has 
added  considerably  to  the  difficulties  of  the  Editor,  but  the 
courtesy  of  his  brethren  of  the  Bar,  and  of  other  members  of 
the  profession,  in  placing  at  his  disposal  notes  of  unreported 
cases  has  done  much  to  remove  the  inconvenience.  He  has 
also  to  thank  the  Officials  in  the  Accountant  of  Court's 
office,  and  in  other  departments,  for  their  assistance  in  giving 
him  information  as  to  recent  practice. 

HUGH  J.  E.  ERASER. 

6  Castle  Street, 
Edinburgh,  May  1881. 
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NOTE. 


On  pp.  232-4,  in  treating  of  the  powers  of  factors  loco  tutoris  to 
pupils  who  are  heirs  of  entail,  no  notice  was  taken  of  the  provisions  of 
the  Entail  Amendment  Act  1875  (3^  ^"^^  39  ^i^^*  ^P-  ^^\  sec.  12, 
which  are  declared  to  apply  to  all  applications  under  that  or  any  other 
Entail  Act  Sub-sec.  2  of  sec  12  provides  in  these  terms: — '*  Applica- 
tions, except  for  authority  to  disentail,  sell,  alienate,  dispone,  charge 
with  debt  or  incumbrances,  may  be  made  and  prosecuted  by  the  tutor, 
curator,  or  other  legal  guardian  of  a  pupil  or  minor  or  person  under  legal 
incapacity."  It  has  been  held  in  a  case  under  sub-sec  3  of  sec  12  that 
that  section  is  intended  to  regulate  procedure  merely — Maxwell,  17th 
July  1877,  4  R.  1 1 12. 
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CHAPTER  I. 

ORIGIN  AND  NATURE  OF  OFFICE,  AND  BY 
WHOM  OFFICER  CAN  BE  APPOINTED. 


XI 


1.  Court  of  Session  appoints. 

2.  Analogous  to  English  Receiver. 

3.  Loco  tutoris — Loco  absentis. 

4.  Curator  bonis. 

5.  Manager — when  the  name  used. 

6.  Object    of  Appointment — Protective 

Management  — Where  ^^-ard,  ap- 
pointment solely  for  his  behoof — 
Creditors  unaffected — Factor  some- 
times for  behoof  of  Creditors. 

7.  What  arc  illegitimate  objects  in  Ap- 

pointment. 

8.  An  Inner  House  Jurisdiction  in  either 

of  its  Divisions — Ordinary  on  Bills 
in  v'acation  appoints  ad  interim  at 
common  law  —  Such  ad  interim 
appointments  to  be  confirmed  by 
Court. 

9.  Inner  House  may  delegate  Jurisdic- 

tion— Appointments  by  del^ation 
to  be  confirmed  by  Court. 

Nobile  Officium  unaffected  by  Sta- 
tutes— Nobile  Officium  appealed  to 
where  disqualification  of  Judge. 

Distribution  of  Business  Act  of  1857 
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has  not  affected  Nobile  Officium — 
Act  has  delegated  part  of  Jurisdic- 
tion to  Lord  Ordinary— Jurisdiction 
of  Inner  House  and  Junior  Lord 
Ordinary  cumulative. 

Ordinary  on  Bills  in  vacation  has  a 
limited  Statutory  Jurisdiction. 

What  is  incident  to  a  Depending 
Process  under  Statute  —  Special 
Powers  and  Discharge  can  be  got 
from  Lord  Ordinary  by  an  OflScer 
appointed  by  Inner  House — Special 
Powers  and  Discharge  can  be  ob- 
tained from  Inner  House  by  an 
Officer  appointed  by  Lord  Ordinary. 

Removal  of  Officer,  when  to  be  ob- 
tained. 

Appeal  to  House  of  Lords — Lord 
Ordinary's  interlocutors  must  be 
previously  reclaimed  against. 

16.  Officers  who  are  not  entitled  to  be 

called  "Judicial  Factors." 

17.  Duration  of  Office. 

18.  Factory  subsists  after  expiry,  for  pur- 

poses of  accounting. 


X4 


IS 


1.  Cotirt  of  Session  appoijits, — A  Judicial  Factor  is  an 
officer  appointed  by  the  Court  of  Session,  in  the  exercise  of 
their  nobile  officium}  to  whose  care,  custody,  and  manage- 

*  In  opposition  to  the  Court's  officium  rnercenartum  or  ordinarium 
(Stair,  iv.  3.  i),  ''''officium  nobile potissimum  versari  in  imperando,  mer- 
cenarium  versari  in  cognoscendo^  H.  Vulteii,  De  judiciis,  ii.  4*  43i*   Bar- 
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2  ORIGIN  AND  NATURE  OF  OFFICE,  ETC.        [Chap.  1. 

ment  are  entrusted  estates  and  interests  which  either  are 
matter  of  litigation  or  have  come  to  be  without  any  legal  or 
capable  protector  or  administrator.  The  name  had  its  origin 
.in  the  sequestration  of  estates  by  the  Court  of  Session,  who 
thereby  took  the  management  of  the  sequestrated  subjects 
into  their  own  hands,  and  then  delegated  it  to  a  factor  or 
steward  named  by  the  Court.^  The  power  of  sequestration, 
as  well  as  of  appointing  a  factor,  is  exercised  by  the  Court 
of  Session  as  the  supreme  equitable  tribunal  of  the  country .^ 
In  the  exercise  of  this  jurisdiction  the  Court  have  been  in 
the  custom  of  appointing  judicial  factors,  not  merely  where 
they  have  sequestrated  the  estate,  but  in  every  case  where 
such  interposition  seems  to  them  to  be  called  for.' 

2.  A?ialogoiis  to  English  Receiver, — Such  a  factor  is  an- 
alogous to  a  receiver  in  England.*  The  House  of  Lords, 
reversing  the  decision  of  the  Court  of  Session  refusing  a  peti- 
tion for  sequestration  and  a  factor,  in  Home  v.  Home  ordered 
"  the  Court  of  Session  to  appoint  a  receiver  of  the  profits  of 
the  trust-estate  in  question  until  such  time  as  the  accounts 
should  be  adjusted,  for  the  benefit  of  such  of  the  said  parties 
as  should  appear  to  be  entitled  thereunto  upon  the  event  of 
the  said  account."  Such  a  factor  was  also  termed  a  receiver 
in  another  case.^ 

tolus  ad  Digestum,  ii.  i.  (No.  12).  Hence  the  origin  and  use  of  the 
clausula  salutaris  — "or  to  do  further  or  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  proper."  See  Dr  Christopher  Martin's  Lec- 
tures on  Common  Law  Procedure,  i.  382  (published  at  Leipzig,  1855).  See 
infra^  §  16,  as  to  officers  appointed  by  Sheriffs. 

*  Rattray,  loth  August  1776,  5  Brown's  Sup.  442. 

^  Ersk.  i.  3.  20  and  23.  Macalpine,  loth  June  1807,  M.  voce  Seques- 
tration, Appendix,  No.  i.  Per  Lord  St  Leonards  in  The  National 
Exchange  Co.  v.  Drew,  9th  March  1855,  2  Macq.  148  ;  perl^ox^  Neaves 
in  Douglas  v,  Mackenzie,  12th  Nov.  1856,  19  D.  22. 

3  Bankton,  i.  15.  15 ;  Stair,  iv.  50.  27,  and  More's  Notes  p.  ccccxxviii; 
Erskine's  Institutes,  ii.  12.  55.  Br>xe,  25th  Jan.  1828,6  s.  425;  affd.  23d 
July  1828,  3  W.  and  S.  323;  Anstruther,  3d  March  1818,  F.C.;  Eraser's 
Guardian  and  Ward,  2d  cd.  455. 

*  Home  V,  Home,  1st  July  17 14,  Robertson's  App.  105. 

*  Duke  of  Roxburghe,  2d  March  1824,  2  Shaw's  Appeals,  18.  See 
Lord  Chancellor's  remarks  in  Hamilton  v,  Litdejohn,  8th  July  1834, 
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3.  Factor  Loco  Tutor  is — Factor  Loco  Absent  is, — In  order 
to  distinguish  the  particular  kind  of  officer,  a  factor  on  the 
estate  of  a  minor  in  pupillarity,  who  has  no  legal  tutor,  is  in 
practice  called  a  factor  loco  tictoris,  and  a  factor  on  the  estate 
of  an  absentee  is  in  practice  called  a  factor  loco  absentis} 

4.  Curator  Bonis, — The  name  curator  bonis  is  in  prac- 
tice applied  to  the  officer  when  the  estates  over  which  he  is 
placed  belong  to  a  minor  above  pupillarity,^  or  to  a  person 
labouring  under  incapacity  from  lunacy*  or  old  age.* 

6.  Manager. — The  term  "manager"  has  been  generally 
applied  to  the  judicial  officer  appointed  on  the  estates  of  dis- 
franchised burghs.*  It  has  also  been  used  by  the  Court  in 
some  other  exceptional  cases.® 

6.  Object  protective  majtagemejit. — The  object  in  view  in 
all  such  appointments  is,^  "  that  the  estates  of  such  pupils  or 
persons  may  not  suffer  in  the  meantime,  but  be  preserved  for 
their  behoof,  and  of  all  having  interest  therein  ;"^  but  these 
general  words  merely  signify  that — 


7  W.  and  S.  380.  In  England  such  officers  are  denominated  "Re- 
ceivers" and  "Receivers  and  Managers,"  according  to  the  nature  of  the 
duties  entrusted  to  them.  Daniell's  Chancery  Practice,  5th  ed.  pp.  1.563 
and  16 17;  Kerr's  Receiver,  134  and  191. 

*  Pupils  Protection  Act,  12  and  13  Vic.  c.  51,  sec.  i. 
^  Pupils  Protection  Act,  12  and  13  Vic.  c.  51,  sec.  i. 

^  Lunatics  (Scotland)  Act,  20  and  21  Vic.  c.  71,  sees.  81  to  84. 

*  Morison,  21st  February  1857,  19  D.  504.  A  curious  case  ot 
unnecessary  confusion  by  the  indiscriminate  use  of  these  terms  is 
Alcock,  2d  June  1855,  17  D.  785  ;  and  a  curator  bonis  to  an  incapax'is 
called  a  judicial  factor  in  the  late  Court  of  Session  Act  1868,  31  and  32 
Vic.  c.  100,  sec.  102. 

*  Although  sometimes  called  factors.  Beck,  30th  June  1836,  14  S. 
1056. 

«  Crichton  V.  Lady  Keith,  nth  March  1859,  ^9  D.  713.  The  Titles 
to  Land  (Scotland)  Act  1858,  21  and  22  Vic.  c.  76,  sec.  21,  recognises 
the  expression  "judicial  manager." 

'  Act  of  Sederunt  of  13th  February  1730. 

*  Carmichael  v,  Todd,  2d  March  1853,  15  D.  473  ;  /^r  Lord  Justice- 
Clerk  Inglis  in  Neilson  and  Others,  23d  Feb.  1865,  3  Macph.  560. 
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Where  a  ward^  appoinUnent  solely  for  his  behoof, — The 
interest  with  the  protection  of  which  the  Court  is  charged  in 
such  applications,  is  that  of  the  estate  where  there  is  a  judicial 
factor,  and  if  there  be  a  ward,  of  the  party  himself,  and  not 
that  of  his  friends  or  of  the  public* 

Rights  of  creditors  and  ot/iers  unaffected, — Creditors  of 
the  estate  or  of  the  ward,  or  other  parties  interested,  have 
hot  their  position  as  regards  their  rights  or  remedies  altered 
by  a  judicial  appointment,*  as  the  appointment  affects  no 
legal  questions  as  to  the  validity  of  trust-deeds  or  succes- 
sion, or  which  may  otherwise  arise.^ 

Factor  sometimes  for  behoof  of  creditors, — In  cases  of  com- 
petition between  creditors  a  factor  is  sometimes  appointed, 
and  in  these  cases  he  holds  the  estate  for  behoof  of  creditors, 
but  in  other  cases  he  does  not,  except  incidentally.* 

7.  What  are  illegitimate  objects  in  appointment, — The 
testing  the  validity  of  a  deed  is  an  illegitimate  object  of  a 
factor's  appointment,^  as  is  also  the  questioning  a  defence 
founded  on  the  revocation  of  a  deed  which  had  been  sus- 
tained in  an  inferior  Court.®  Where  the  real  object  of  the 
application  was  to  get  a  trust-deed  defended  at  the  expense 
of  the  trust-estate,  the  Court  refused  to  appoint  a  factor.' 
Such  appointment  has  been  refused  when  it  was  asked  as  the 
best  means  of  extricating  and  making-up  a  title  to  heritable 
property;®  although,  where  it  appeared  there  was  a  reasonable 

*  Per  Lord  Curriehill  in  Forsyth,  19th  July  1862,  24  D.  1439. 

'  Ferguson  v,  Murray,  27th  May  1853,  15  D.  682;  Key  v,  Cleugh, 
1 2th  Dec.  1840,  3  D.  252. 

*  Soutar  V,  Brown,  25th  Nov.  1852,  15  D.  89 ;  Shand  v,  Macdonald, 
20th  March  1862,  24  D.  829. 

*  In  Shaw  7/.  Steele,  28th  Feb.  1852,  24  Scot.  Jurist  266,  and  nth 
March  1852,  14  D.  762,  the  Court  thought  it  "better  that  the  judicial 
factor  should  be  appointed  over  the  whole  estate  for  the  benefit  of  all 
concerned,  and  not  merely  over  this  heritable  subject  for  the  benefit  of 
this  creditor." 

^  Cunninghame,  15th  Jan.  1839,  i  D.  362. 
®  Finlay,  nth  March  1854,  16  D.  867. 
'  Marshall,  5th  Jan.  1859,  21  D.  203. 

"  Fyfe,  1 2th  July  1854,  26  S.  Jurist  569.  Great  advantages  in  the  way 
of  making-up  a  title  by  a  judicial  officer  have,  however,  been  since  con- 
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doubt  as  to  a  trust  devolving  on  the  heirs  of  the  deceased 
trustees,  a  factor  has  been  appointed  to  continue  the  trust 
management.^ 

8,  Ah  Inner  House  jurisdiction  in  either  of  its  Divisions, 
— The  Inner  House  of  the  Court  of  Session  exercises  during 
session  this  equitable  jurisdiction  in  either  of  the  two  divi- 
sions into  which  the  judges  have  been  separated  since  I2th 
November  1808.* 

Ordinary  on  Bills  iti  vacation  appoints  ad  interim  at 
common  law, — During  vacation  the  Lord  Ordinary  on  the 
Bills  has  power  at  common  law  to  make  an  interim  appoint- 
ment on  its  being  clearly  shown  that  there  are  circumstances 
to  warrant  such.® 

Such  ad  interim  appointments  to  be  confirmed  by  Court. — 
Such  interim  appointments  in  the  Bill  Chamber  require  to 
be  confirmed  and  renewed  by  the  Court  on  its  resuming  its 
sittings.*  Applications  for  such  interim  appointments  by 
the  Lord  Ordinary  on  the  Bills  are  not  affected  by,  although 
virtually  in  disuse  in  consequence  of,  the  provisions  of  the 
Act  20  and  21  Vic.  c.  56,  §  10,  to  be  afterwards  noticed.^ 

9.  Inner  House  may  delegate  jurisdiction, — The  Inner 
House  in  some  cases  have  exercised  their  nobile  officium 
by  delegation,  but  it  required  very  special  circumstances  to 
justify  such  a  course.  The  intervention  of  the  long  vacation, 
or  a  disagreement  as  to  the  person  to  be  appointed  factor, 

ferred  by  the  Titles  to  Land  Consolidation  (Scotland)  Act  1868  (31  and 
32  Vic.  c.  loi),  and  the  Titles  to  Land  Consolidation  (Scotland)  Amend- 
ment Act  1869  (32  and  33  Vic.  c.  116).  See  also  the  Trusts  (Scotland) 
Act  1867  (30  and  31  Vic.  c.  97,  §§  14,  15,  and  16). 

*  Moir,  6th  July  1826,  4  S.  808  ;  British  Linen  Co.,  20th  July  1844 
16  Jurist  603.  * 

*  48  Geo.  III.  c.  151,  §§  I,  6,  9. 

*  Denham,  ist  July  1746,  M.  7435  ;  Macalpine,  loth  July  1807,  F.C. ; 
Ellis,  14th  Dec.  1836,  15  S.  262  ;  Baillie  v,  Douglas,  14th  Nov.  1838,  i 
D.  17  and  18  ;  Brown,  i  ith  June  1852,  14  D.  856. 

*  Denham,  Ellis,  Baillie,  and  Douglas,  supra;  Scott,  22  May  1845,  7 
D.  638;  Primrose,  21st  June  1851,  13  D.  1214;  Raebum,  25th  Nov. 
1851,  14  D.  310;  Horn  (Taylor's  Trs.),  14th  Nov.  1857,  22  D.  52. 

*  §  10  etseq,^  Borthwick,  5th  Dec.  1862,  i  Macph.  104. 
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has  been  held  to  justify  delegation;^  and  although  such 
delegation  is  generally  to  a  Lord  Ordinaiy  or  to  the  Lord 
Ordinary  on  the  Bills,^  no  restriction  on  this  power  seems  to 
have  been  acknowledged.^  In  regulating  matters  of  interim 
possession  or  execution  (pending  appeal  to  the  House  of 
Lords)  the  Court  delegated  in  one  case,*  but  they  have  sub- 
sequently refused  to  do  so  ^  in  executing  the  statute  there- 
anent.® 

Appointments  by  delegation  to  be  confinnea  by  Court, — 
Appointments  by  delegation  are  generally,  and  should  be, 
brought  before  the  Inner  House  for  confirmation.*^ 

10.  Nobile  officium  unaffected  by  Statutes,  —  Various 
statutes  have  conferred  on  the  Court  of  Session  and  other 
judges  the  power  of  appointing  factors,  but  none  of  these 
precludes  the  Court  of  Session  in  the  Inner  House  from 
acting  upon  its  nobile  officium^  In  England  such  statutory 
remedies  are  altogether  exclusive  of  the  application  for  a 
Chancery  receiver.* 

Nobile  officium  appealed  to  where  disqualification  of  Judge, 

— Where  the  Junior  Lord  Ordinary,  as  regarded  a  petition 

* 

^  Gordon,  28th  June  1839,  ^  ^'  ^135* 

*  Cochrane,  21st  Nov.  1849,  12  D.  147  ;  Jaflfray,  19th  July  1851,  re- 
ported 20th  Dec.  185 1,  14  U.  292. 

3  Lord  Hyndford  and  others  v.  Dickson,  5th  Dec.  1769,  M.  14,347. 

*  Scougall,  8th  Dec.  1814,  F.C. 

^  Granger,  i6th  July  1857,  19  D.  loio,  48  Geo.  III.  c.  151,  §  17. 

^  See  an  interesting  discussion  of  this  part  of  the  Court  of  Session's 
jurisdiction  in  Lord  President  Islay  Campbell's  Preface  to  the  Collected 
Acts  of  Sederunt,  pp.  42-45. 

^  Taylor,  i8th  July  1857,  19  D.  1097. 

®  Maxtone  v,  Muir,  9th  July  1845,  7  D.  1006;  Scott,  nth  March 
1847,9  ^-  921  ;  Hope,  26th  Feb.  1850,  12  D.  912;  Inglis,  26th  Feb. 
1850,  12  D.  913^;  per  Lord  President  Boyle  in  Glasgow  &  Gamkirk 
Railway  Co.,  28th  May  1850,  12  D.  944  ;  Glasgow  &  Barrhead  Railway 
Co.,  13th  June  1850,  12  D.  1014.  Under  the  Court  of  Session  Act  of 
1868,  31  and  32  Vic.  c.  100,  §  loi,  a  new  procedure  for  the  cognition  of 
the  insane  before  a  Judge  of  the  Court  of  Session  and  a  jury  is  irttro- 
duced,  but  that  has  not  made  an  application  for  a  curator  bonis  incom- 
petent ;  Irving  and  Others,  7th  Nov.  1868,  7  Macph.  86. 

®  Fripp  V.  Chard  Railway  Co.,  29th  June  1853,  11  Hare  241,  22  Law 
Journal,  Ch.  Rep.  1084. 
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presented  to  him  under  the  Act  20  and  21  Vic.  c.  56,  ten- 
dered a  declinature  on  account  of  interest,  the  Court  ex  nobilc 
officio  remitted  the  petition  to  the  next  Junior  Lord  Ordinar)'.* 

11.  Distribution  of  Business  Act  of  1857  has  not  affected 
Nobile  Officium. — Upon  this  principle,  the  Inner  House  have 
held  that  an  appeal  to  them  ex  nobile  officio  is  not  excluded  by 
the  Act  20  and  21  Vic.  c.  56,  which  enables  the  Junior  Lord 
Ordinary  to  exercise  the  jurisdiction  of  the  Inner  House  as 
regards  "  all  summary  petitions  and  applications  to  the  Lords 
of  Council  and  Session,  which  are  not  incident  to  actions  or 
causes  actually  depending  at  the  time  of  presenting  the 
same."  The  enactment,  that  such  petitions  and  applications 
"  shall  be  so  enrolled  before,  and  dealt  with  and  disposed  of 
by  the  Junior  Lord  Ordinary,  and  shall  not  be  taken  in  the 
first  instance  before  either  of  the  two  Divisions  of  the  Court," 
has  been  held  not  to  have  affected  the  nobile  officium,'^ 


1  Cuninghame,  nth  Dec.  1867,  6  Macph.  120. 

2  From  the  report  of  the  case  Viscountess  Hawardcn  v,  Dunlop,  31st 
May  1 86 1,  23  D.  923  (2d  Uiv.)  it  appears  that  two  competing  petitions 
for  sequestration  and  a  factor  on  an  entailed  estate  were  conjoined,  and 
then  dealt  with  by  the  Junior  Lord  Ordinary.  The  next  petition  related 
to  the  moveable  and  unentailed  estate,  and  was  presented  to  the  Lord 
Ordinary  on  the  Bills  in  vacation,  who  made  an  appointment,  which  was 
reclaimed  against,  and  his  judgment  was  in  part  affirmed — Borthwick, 
5th  Dec.  1862,  2d  Div.,  1  Macph.  104.  The  Lord  Justice-Clerk  certainly 
says  that  he  thought  "  that  was  not  an  application  under  the  statute  ;" 
but,  if  so,  there  was  no  room  for  a  reclaiming  note,  as  the  course  to 
have  been  adopted  in  that  view  was  to  oppose  the  appointment  when  it 
came  to  be  confirmed  by  the  Court — confirmation  of  all  common  law 
appointments  in  vacation  being  necessary,  as  we  have  just  seen  {supra^ 
pp.  5  and  6).  In  the  case  of  Fleming  v,  Craig,  30th  May  1863,  1  Macph. 
850,  2d  Div.,  the  Court,  on  a  summary  application,  removed  a  trustee  and 
appointed  a  factor.  In  the  case  of  Thomson  7/.  Dal^ymple,  nth  Jan. 
1865,  3  Macph.  336,  1st  Div.,  the  Court,  on  a  summary  application, 
removed  three  trustees,  sequestrated  the  trust-estate,  and  appointed  a 
iudicial  factor.  In  Neilson  and  Others,  23d  Feb.  1865,  3  Macph.  559, 
2d  Div.,  the  Court  entertained  a  petition  for  sequestration  of  certain 
trust  subjects  and  the  appointment  of  a  judicial  factor,  and  granted  its 
prayer  in'part.  In  Baird  v.  the  Magistrates  of  Dundee,  i8th  Nov.  1865 
4  Macph.  69,  1st  Div.,  a  summary  petition  for  sequestration  and  a  factor 
on  certain  mortifications  was  presented,  and  the   Court  decided  the 
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Act  has  delegated  part  of  jiirisdictioji  to  Lord  Ordinary. 
— Jurisdiction  of  Inner  House  and  Ordinary  cumulative. — 
The  only  effect  of  the  Act  has  been  in  the  cases  to  which  it 
applies  to  enable  the  Junior  Lord  Ordinary  to  entertain  peti- 
tions for  the  exercise  of  the  nobile  officium  of  the  Court,  and 
either  to  exercise  as  statutory  delegate  the  nobile  officium 
himself,  subject  to  review  on  reclaiming  note,  or  report  the 
case  that  the  Inner  House  may  exercise  it  or  may  advise 
him  how  to  exercise  it.  In  consequence,  such  petitions,  al- 
though presented  to  the  Junior  Lord  Ordinary,  are  not  to  be 
considered  Outer  House  processes  which  fall  asleep  by  lapse 


illegality  of  the  Magistrates'  actings  as  trustees,  and,  though  it  became 
unnecessary  to  sequestrate  and  appoint  a  factor,  found  the  Magistrates 
liable  in  expenses.  In  Jackson  v,  Welch,  12th  Dec.  1865, 4  Macph.  177, 
1st  Div.,  the  Court,  on  a  summary  application  for  the  removal  of  the 
trustee  who  had  been  appointed  to  wind  up  a  partnership,  and  for  a  factor, 
allowed  a  prayer  for  sequestration  to  be  added,  and  thereafter  removed, 
sequestrated,  and  appointed  a  factor  as  craved.  In  the  aforesaid  case  of 
Thomson  v.  Dalrymple  there  were  competing  petitions — one  presented 
to  the  Junior  Lord  Ordinary  in  the  first  instance,  and  reported  by  him 
to  the  Inner  House,  and  the  other  presented  direct  to  the  Court — and 
no  doubt  was  expressed  as  to  the  competency  of  the  course  followed 
in  either  petition.  Any  other  course  would  have  been  inconsistent  with 
the  case  of  Morris,  27th  Feb.  1858,  20  D.  716,  ist  Div.,  where  Lord 
Mackenzie,  while  Junior  Lord  Ordinary,  sequestrated  a  testamentary 
trust-estate,  and  appointed  a  factor  thereon,  and  his  interlocutor  being 
reclaimed  against,  the  Court  (ist  Div.)  adhered,  with  expenses.  In  Hawar- 
den,  ut  sup.,  not  only  was  the  Junior  Lord  Ordinary's  sequestration 
and  appointment,  as  regards  an  entailed  estate,  not  questioned,  but  the 
Lord  Ordinary  on  the  Bills'  sequestration  and  appointment,  as  regards  the 
unentailed  estate,  was  on  reclaiming  note  affirmed.  From  the  report  ol 
Shedden,  27th  June  1867,  5  Macph.  955,  1st  Div.,  it  would  appear  that 
the  Lord  Ordinary  on  the  Bills  under  his  statutory  jurisdiction  (for  it 
was  not  confirmed  by  the  Inner  House)  sequestrated  and  appointed  a 
factor  without  his  jurisdiction  being  called  in  question,  and  the  Junior 
Lord  Ordinary  in  like  manner  was  allowed — after  reporting  a  point  and 
advising  with  the  Court — to  dispose  of  a  petition  for  recall  of  the 
sequestration  and  appointment  It  would  thus  seem  that  the  jurisdic- 
tion of  the  Inner  House  and  Junior  Lord  Ordinary  is  cumulative,  or,  to 
speak  more  correctly,  that  the  Inner  House  jurisdiction  in  sujch  cases 
has  not  been  diminished  by  the  statute.  See  Rhind  v.  Sheach,  20th 
July  1875,  2  Rettie  1002. 
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of  year  and  day,  but  are  Inner  House  processes  which  do  not 
fall  asleep.^ 

The  statutory  jurisdiction  conferred  by  20  and  21  Vic. 
c.  56,  on  the  Junior  Lord  Ordinary,  is,  it  must  be  admitted,  a 
rather  peculiar  one,  and  has  been  made  the  subject  of  ex- 
position in  the  cases  undernoted.^ 

12.  Ordinary  on  Bills  in  vacation  has  a  limited  statutory 
jurisdiction. — By  20  and  21  Vic.  c.  56,  §  10,  the  Lord  Ordin- 
ary on  the  Bills  has,  during  vacation,  the  same  powers  as  the 
Junior  Lord  Ordinary  during  Session,  but  only  in  regard  to 
"  the  appointment  of  factors  loco  tntoris^  curators  bonis^  and 
judicial  factors."*  The  section  has  been  held  to  embrace 
petitions  for  a  new  appointment  although  there  was  a  prayer 
for  recall  and  discharge  of  the  old  factor.  The  latter  part  of 
the  prayer  would  fall  to  be  dealt  with — it  may  be  after  new 
intimation — by  the  Junior  Lord  Ordinary  on  the  meeting 
of  the  Court,  in  like  manner,  with  power  to  make  up  titles 
sought  at  appointment  under  the  Trusts  Act  of  1867,  30  and 
31  Vic.  c.  97,  §  15. 

13.  What  is  incident  to  a  depending  process  under  statute, 
— Neither  the  Junior  Lord  Ordinary  during  session,  nor  the 
Lord  Ordinary  on  the  Bills  during  vacation,  can,  under  the 
20  and  2 1  Vic.  c.  56,  deal  with  a  petition  which  has  been 
presented  to  the  Inner  House."* 

Special  powers  and  discharge  can  be  got  from  Lord  Ordi- 
nary by  an  Officer  appointed  by  Inner  House. — Although  an 
appointment  has  been  made  in  the  Inner  House,  separate 
applications  for  special  powers  are  not  to  be  brought  there 
as  incident  to  a  depending  process,  but  may  be  presented  to 
the  Junior  Lord  Ordinary.^      Discharge  and  recall   are  in 

*  Wemyss,  24th  Jan.  i860,  22  D.  556. 

2  Horn  and  Others  (Taylor's  Trs.),  14th  Nov.  1857,  20  D.  52 ; 
Kyle,  loth  June  1862,  24  D.  1083;  Borthwick,  5th  Dec.  1862,  1  Macph. 
104;  Lawson,  19th  Dec.  1863,  2  Macph.  355;  Milne,  13th  Nov.  1867,  6 
Macph.  31. 

*  -P^r  Lord  Justice-Clerk  (Inglis)  in  Kyle,  loth  June  1862,  24  D.  1085. 

*  Horn  and  Others  (Taylor's  Trs.),  14th  Nov.  1857,  20  D.  52. 

*  Horn  and  Others  supra;  Trusts  Act  of  1 867,  30  and  3 1  Vic.  c  97,  §  1 5. 
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practice  obtained  from  the  Junior  Lord  Ordinary,  although 
the  officer  to  be  discharged  was  appointed  by  the  Inner 
House,  and  the  principles  on  which  such  officers  can  go  to 
the  Junior  Lord  Ordinary  for  special  powers  seem  to  sanction 
such  applications  for  discharge  and  recall.^ 

Discharge  and  special  pozvers  can  be  obtained  by  an 
Officer  appointed  by  the  Junior  Lord  Ordinary  from  Inner 
House. — But,  on  the  other  hand,  discharge  and  recall  as  re- 
gards the  whole  or  a  part  of  the  subjects  under  judicial 
management,  even  where  the  appointment  was  by  the  Junior 
Lord  Ordinary,  can  be  competently  obtained  from  the  Inner 
House,^  and  so  also  can  special  powers,  their  jurisdiction 
being  cumulative  (§  ii). 

14.  Removal  of  Officer^  where  to  be  obtained, — Removal  of 
officers  has  always  been  sought  in  the  Inner  House,^  although 
it  would  not  seem  to  be  incompetent  before  the  Junior  Lord 
Ordinary  (see  note  to  §  ii). 

16.  Appeal  to  House  of  Lords, — Appeal  to  the  House  of 
Lords  against  the  Court  of  Session's  decision  in  petitions,  as 
in  all  other  cases,  is  open.* 

Junior  Lord  Ordinary^ s  interlocutors  must  be  previously 

^  The  remark  of  Lord  Justice-Clerk  (Inglis)  in  Kyles,  loth  June 
1862,  24  D.  1085,  that  where  "The  Inner  House  had  made  the  appoint- 
ment there  is  a  manifest  expediency  and  propriety  in  having  the  applica- 
tion for  recall  brought  before  the  same  tribunal  by  which  the  appoint- 
ment was  originally  granted,"  explains  Naimc,  17th  June  1862,  24  D. 
1086,  and  4th  March  1863,  i  Macph.  515;  Lockhart,  24th  June  1862, 
24  D.  1086,  1st  Div.;  Forsyth,  19th  July  1862,  24  D.  1435,  ^st  Div.; 
also  Aikman,  20th  July  1859,  21  D.  1375,  and  17th  March  1863,  i  Macph. 
639,  2d  Div. 

*  Borthwick,  5th  Dec.  1862,  as  explained  sttpra,  §  11,  i  Macph. 
104;  Lawson,  19th  Dec.  1863,  ist  Div.,  2  Macph.  355  ;  Milne,  13th  Nov. 
1867,  1st  Div.,  6  Macph.  31. 

3  Naime,  17th  June  1862,  24  D.  1086,  and  4th  Mar.  1863,  i  Macph. 
515  ;  Fisher  v.  Tod,  6th  June  1865,  3  Macph.  889. 

*Br>'ce,  23d  July  1828,  3  W.  and  S.  323;  Hamilton,  8th  July  1834, 
7  W.  and  S.  380;  Young,  nth  March  1852,  14  D.  746,  and  14th  March 
1853,  I  Macq.  385 ;  Campbell,  27th  May  1864,  4  Macq.  711.  See  Pupils 
Protection  Act,  12  and  13  Vic.  c.  51,  §  34. 
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reclaimed  against — But  it  would  secm^  that  an  appeal  against 
an  interlocutor  of  the  Junior  Lord  Ordinary,  or  of  the  Lord 
Ordinary  on  the  Bills  in  vacation,  under  20  and  21  Vic.  c. 
56,  would  be  incompetent  if  such  interlocutor  were  not  previ- 
ously submitted  to  the  review  of  the  Inner  House  by  reclaiming 
note.  Section  6  of  that  Act  provides  that  "the  judgment  of  the 
Lord  Ordinary,  if  not  so  reclaimed  against,  shall  be  final."^ 

16.  Officers  wlio  are  7iot  entitled  to  be  called  Judicial 
Factors. — Lords  Ordinary  and  inferior  judges  do  sometimes 
appoint  parties  to  uplift  sums,  rents,  &c.,  but  unless  the  name 
is  conferred  by  statute,  these  parties  are  not  entitled  to  be 
called  "judicial  factors,"  as  judicial  factors  can  only  be  ap- 
pointed by  the  Court  of  Session  directly,  or  by  delegation.^ 
Stair  says  (iv.  3.  i.)  "that  the  jurisdiction  of  inferior  Courts 
.  .  hath  not  the  officium  nobile  which  is  extraordinary,  and 
therefore  they  must  keep  their  ordinary  form  of  process,  and 
if  they  do  debord,  their  sentences  do  become  null."*  An 
illustration  of  an  appointment  by  an  inferior  judge  is  afforded 
by  Professor  Bell,  who  alludes  to  the  former  practice  of 
claimants  in  a  multiplepoinding  meeting  and  choosing  a 
factor  to  attend  to  their  interests,  to  whose  election  the 
Ordinary  in  the  case  interponed  authority.^ 

17.  Duration  of  Office. — By  the  appointment  of  a  factor 
the  estate  is  taken  ///  manibus  airice^  and  there  it  remains 
until  it  is  recalled  by  the  Court — "  the  death  of  the  factor  is 
a  lapse  of  the  particular  officer  but  not  of  the  office."  ®  Where 
the  necessity  for  a  factor  arose  from  the  only  trustee  capable 


^Jeffrey  v.  Brown,   nth  June   1824,2  Shaw's  Appeals,  349;  and 
Clyne's  Trs.  v.  Dunnet,  25th  Feb.  1839,  M'L.  and  R.,  28 ;  48  Geo.  III.  c. 

151,  §  15- 

*  But  see  §  34  of  the  Pupils  Protection  Act,  12  and  13  Vic.  c.  51. 

'  Macalpine,  loth  July    1807,  F.  C.  ;    Greenhill    v.   Gordon,    nth 
March  1823,  2  S.  256. 

*  Rowe,  4th  June  1872,  9  Scot.  Law  Rep.  492. 

*  Bell's  Com.  7th  (McLaren's)  ed.  ii.  279;  Christy  v.  Paul,  loth  July 
1834,  12  S.  916  ;  also.  Act  of  Sederunt  23d  Nov.  171 1. 

*  Primrose  v.  Caledonian  Railway  Co.,  21st  June  185 1,  13  D.  1214. 
But  by  §  14  of  the  Trusts  (Scotland)  Act  1867  (30  and  31  Vic.  c.  97),  the 
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of  acting  being  abroad,  on  his  return  to  Scotland  he  is  entitled 
to  resume  the  trust  management  and  get  recall  of  the  factory.^ 
In  a  case  where  there  was  only  one  surviving  trustee,  who 
was  bankrupt,  and  refused  at  that  time  to  assume  other 
trustees,  the  Court,  on  the  trustee  afterwards  assuming  new 
trustees,  recalled  the  factory.*  The  appointment  of  a  trustee 
under  the  Bankruptcy  Statutes  will  likewise  supersede  a  judi- 
cial appointment'  The  death  of  the  ward  in  all  cases  ter- 
minates a  factory  or  curatory.  The  return  of  the  absentee 
puts  an  end  to  the  duties  of  a  factor  loco  abseiitis,  and  the  return 
to  sanity  of  a  party  incapable,  who  has  had  a  ctirator  bonis, 
entitles  him  to  have  an  end  put  to  the  curatory.*  The  service 
of  the  legal  guardian  will  terminate  a  factory  loco  tutoris  and 
a  curatory,  whether  it  be  to  a  party  incapable  or  not*  The 
arrival  of  the  ward  at  puberty  is  the  period  of  expiry  of  the 
office  of  a  factor  loco  tutoris^  and  the  attainment  of  majority 
is  the  period  of  expiry  of  the  curatory  of  a  minor  capax? 
Managers  of  burghs  could  only  be  superseded  by  a  new  ap- 
pointment by  the  Court  or  a  legally  elected  council,®  unless 
in  the  case  of  appointment  for  a  fixed  period.' 

18.  Factory  subsists  after  expiry,  for  purposes  of  accounting, 
— A  judicial  officer  cannot  act  after  his  office  expires,  and  is 
liable  in  damages  and  relief  for  such  acts.^®     But  the  factory 

beneficiar>'  of  a  lapsed  trust,  where  a  judicial  factor  has  died,  can  get  the 
property  conveyed  to  him  by  the  Court. 

*  -P^r  Lord  Moncreiff  in  Cowan  v,  Crawford,  20th  Jan.  1837,  15  S.  398. 

*  Shedden,  27th  June  1867,  5  Macph.  955. 

3  Newall's  Trs.  v,  Aitchison,  13th  June  1840,  2  D.  1108. 

*  Forsyth,  19th  July  1862,  24  D.  1435. 

*  Young,  nth  July  1839,  i  D.  1242  ;  Mars,  9th  March  1848,  20  Sc. 
Jurist  308. 

*  Edmond,  loth  March  1853,  15  D.  521. 
"^  Edmond  supra, 

"  Municipal  Elections  Amendment  (Scotland)  Act  of  1868,  31  and 

32  Vic.  c.  108,  §  13. 

•Robertson,  7th  Dec  1821,  i  S.  183;  Pittenweem  case,  7th  June 
1825,  reported  in  Books  of  Sederunt. 

*•  Lockhart  v,  Wilson,  24th  June  1829,  3  W.  and  S.  481  (5  S.  136) ; 
Cass,  3d  Jan.  1672,  M.  16,285 ;  Duff  v,  Gorrie,  23d  May  1849,  11  D. 
1054.  The  case  of  Walker,  i8th  June  1843,  5  D.  422,  is  to  the  same 
effect,  but  the  report  is  erroneous  in  speaking  of  the  pupil  having  come 
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will  still  continue  and  subsist  to  the  effect  of  calling  the 
officer  to  account.^  It  has  been  held  that  where  a  common  law 
tutory  fell  by  the  officer's  death,  and  it  was  afterwards  found 
necessary  to  have  recourse  on  his  cautioner,  liability  attached 
only  quoad  sums  payable  while  the  office  endured,  and  not 
quoad  those  of  which  the  term  of  payment  had  not  arrived 
when  the  office  fell.^  Funds  or  obligations  then  extant, 
transferred  to  and  accepted  by  the  ward,  or  by  any  other 
party  in  titiilo  to  call  upon  the  officer  for  an  accounting, 
must  be  given  credit  for  in  full,  although  subsequently  loss 
arises  or  the  value  falls.^  But  where  rent  had  been  received 
before  it  was  due, — the  term  of  payment  not  being  until  after 
the  expiry  of  office, — the  officer  and  his  cautioner  will  be 
liable  therefor.*  It  is  at  the  date  of  appointment  that  the 
estate  for  which  the  officer  has  to  account  is  ascertained,  and 
as  regards  sums  uplifted  previous  to  his  appointment  by  the 
party  then  in  titulOy  and  payments  made  from  the  estate  by 
those  legally  in  the  management,  he  has  no  title  to  interfere.* 
But  he  must  call  his  predecessors  in  the  management  to 
account,  and  for  that  purpose  can  raise  actions  to  enforce  a 
legal  settlement,®  and  use  needful  diligence.'^ 

of  age  instead  of  having  become  pubes,  A  factor's  heir,  like  a  tutor's,  is 
liable  to  count  and  reckon  on  the  same  footing  as  his  ancestor ;  Napier, 
also  Sutties,  22d  July  1669,  M.  16,280. 

^  Stewarts,  20th  Feb.  1850, 12  D.  744  ;  Wield,  29th  Nov.  185 1,  24  Sc. 
Jur.  44;  Jaffray,  20th  Dec.  185 1,  14  D.  295;  Accountant  of  Court  v. 
Wilson,  I2th  Feb.  1852,  25  Sc.  Jurist  296;  Baird,  15th  June  1854,  26 
Scot.  Jurist  498  ;  McAllister,  22d  Dec.  1853,  16  D.  301. 

"  Bogles,  17th  Jan.  1794,  M.  2107. 

'  Moreland,  19th  Feb.  1831,  9  S.  478. 

*  Cowan's  Hospital,  23d  Nov.  1832,  11  S.  81. 

*  Swinton,  20th  June  1809,  F.C. ;  M*Grigor,  24th  May  1828, 6  S.  853. 
•Bogles,  17th  Jan.  1794,  M.  2107;  Ferguson,  21st  May  1830,8  S. 

782 ;  Kerr  v,  Bremner,  17th  Dec.  1835, 14  S.  180,  and  2  S.  and  M*L.  895 ; 
Anderson,  7th  March  1855,  17  D.  596  ;  Anderson,  29th  Jan.  1857,  19 
D.  329;  Morland,  19th  Feb.  1831,  9  S.  478;  Dalmahoy,  9th  July 
1836,  14 S.I  125;  Cowan  v.  TurnbuU's  Trs.,  13th  June  1845,7  D.  872, 
and  17th  March  1848,  6  Bell's  Appeals  222;  Watson  v.  Crawcour,  9th 
June  1843,  5  D.  1182  ;  Mackenzie  v,  Brodie,  19th  March  1859,  21  D. 
804;  Wardlaw  v,  Mackenzie,  loth  June  1859,  21  D.  940;  Raleigh  v, 
Hughson  and  Dobson,  i8th  Jan.  1861,  23  D.  352. 
'  Simpson  v,  Doud,  ist  Feb.  1855,  17  D.  314. 
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CHAPTER  II. 

SEQUESTRATION  OF  ESTATE— IN  WHAT  CASES 
COMPETENT  OR  NECESSARY  —  AND  ITS 
EFFECTS  AND  USES. 


1.  General  cause   of  granting — Infeft- 

ment  no  impediment. 

2.  When  sequestration  will  be  refused. 

3.  Trustees  whose    title    is    challenged 

m.ay  get  it — Their  possession  not  to 
be  disturbed  at  instance  of  third 
parties. 

4.  Granted  where  trustees  removed   or 

superseded — Granted  where  an  in- 
corporation      insolvent  —  Granted 


where  a  partnership  or  pro  indivtso 
property — Granted  to  secure  a  Minor 
freedom  in  choosing  Curators. 

5.  Effect  as  regards  trustees'  powers, 

6.  Can  Lord  Ordinary  sequestrate  as  well 

as  Inner  House? 

7.  Must  sequestration  be  specially  prayed 

for  ? — Necessary  amendment  of  peti- 
tion allowed. 


1.  General  cause  of  granting. — While  sequestration  con- 
fers on  a  factor  no  powers  above  any  other  factor,^  it  is  re- 
sorted to  as  preliminary  to  the  appointment  of  a  factor, 
where  the  legal  right  and  title  is  in  the  person  of  a  party,  the 
rights  of  whom,  and  of  those  deriving  right  through  him,  it 
is  necessary  in  the  meantime  to  suspend.^  Thus  sequestra- 
tion is  granted  where  a  competition  is  pending  among  credi- 
tors ;'  or  where  a  ranking  or  sale  has  been  brought,  or  other 


^  Per  Cuninghame,  Lord  Ordinar>',  in  Key  v.  Cleugh,  1 2th  Dec. 
1840,  3  D.  252. 

«  York  Buildings  Co.,  7th  July  1778,  M.  8380,  aff.  i6th  April  1779, 
2  Patons  App.  500;  Ferguson  7/.  Murray,  27th  May  1853,  15  D.  682; 
Ersk.  ii.  12.  55,  and  58. 

3  Catenach,  7th  June  1707,  M.  14,342  ;  Graham,  13th  Feb.  1745, 
M.  145345;  Paterson,  i6th  Nov.  1764,  M.  14,346;  Blackwoods,  24th 
May  1781,  M.  14,349;  Hutchison,  14th  Feb.  1833,  11  S.  395  ;  Tweedie, 
2d  July  1836,  14  S.  1078  ;  Forbes,  5th  July  1836,  14  S.  1093 ;  Waddell, 
i8th  Nov.  1837,  16  S.  79. 
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Steps  taken  to  preserve  property  for  creditors  ;^  or  where 
litigation  ensues  as  to  the  right  of  property  in  heritable  sub- 
jects ;^  or  where  questions  arise  as  to  whether  a  deceased 
party's  estate  is  validly  affected  by  a  settlement,^  or  is  being 
properly  administered  by  trustees,*  and  this  whether  any 
party  has  completed  his  title  by  infeftment  or  not.^ 

2.  IV/ien  seqjiestraiion  will  be  refused. — Sequestration,  how- 
ever, will  be  refused,  as  regards  heritable  property,  where  it 
is  admitted  that  the  party  against  whom  the  application  was 
presented  was  put  by  the  deceased  proprietor  while  in  life 
into  the  entire  possession  and  control  of  the  estate  under  a 
disposition  ex  facie  absolute.*^  It  will  also  be  refused  where 
one  of  the  parties  to  a  litigation  has  attained  peaceable  and 
unequivocal  possession  before  the  competition  arises.^  The 
Court  will  not  sequestrate  upon  a  mere  allegation  of  conflict- 
ing interests.®  An  apparent  heir's  possession  will  not  be 
summarily  disturbed,  and  such  an  heir  has  been  found 
entitled  to  continue  his  possession  until  decree  was  obtained 
in  an  action  of  reduction  of  his  title.® 

3.  Trustees  zvhose  title  is  c/iallenged  may  get  sequestra- 
tion. — Where  testamentary  trustees  crave  a  factor  in  conse- 
quence of  threats  of  a  challenge  of  their  right  by  the  heir  of 

-  — —  - 

1  Campbell,  15th  June  1782,  M.  14,350  ;  Thistle  Bank  2/.  Steven,  19th 
Dec.  1834,  13  S.  219. 

2  Macalpine,  loth  July  1807,  F.C.;  Russell,  nth  March  1847,  9  D. 
989 ;  Aikman,  20th  July  1859,  21  D.  1374. 

3  Eraser,  15th  Dec.  1855,  18  D.  264;  Thorbum,  i8th  March  1858,  20 
D.  829 ;  Viscountess  Hawarden  v.  Dunlop,  31st  May  1861,  23  D.  925. 

*  Cowan  V,  Crawford,  20th  January  1837,  15  S.  398,  and  cases  in 
note  Chap.  I.  §  n,  and  note  3  to  §  4  of  this  chapter. 

*  Thomson,  9th  July  1757,  M.  4070 ;  Elliot,  27th  May  1843,  5  D.  1075. 
«  Viscountess  Hawarden  v,  Dunlop,  supra, 

7  Buchanans  2/.  Gray  &  Hall,  3d  Aug.  1782,  M.  14,350;  Campbell 
V.  Campbell,  27th  June  1863,  i  Macph.  991,  and  27th   May  1864,  4 

Macq.  711. 

'  Munro,  28th  June  1849,  11  D.  1202. 

»  Home,  24th  June  1698,  M.  5235 ;  Mackay  v,  Dalrymple,  9th  March 
1796,  M.  5239  ;  see  also  Mansfield,  14th  Dec.  1839,  2  D.  246;  Borthwick, 
28th  Feb.  1861,  23  D.  632. 
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the  truster,  and  ask  sequestration,  the  Court  will  sequestrate 
at  appointing  a  factor.^ 

Tlieir  possession  not  to  be  disturbed  at  instance  of  third 
parties. —  But   if  the   trustees   object   to  sequestration,  the 
Court,  in  such  circumstances,  will  not  grant  it.^ 

4.  Granted  ivJiere  trustees  removed  or  superseded. — Where 
trustees  have  to  be  removed  altogether  or  superseded  pro 
tempore,  and  a  factor  appointed  on  the  estate,  it  is  necessary 
to  sequestrate  the  estate  in  their  persons.* 

Wliere  an  incorporation  hisolvent. — Where,  in  consequence 
of  the  insolvency  of  a  corporation,  a  factor's  appointment 
becomes  necessary,  sequestration  must  be  obtained.* 

Wliere  a  partnership  or  property  pro  indiviso. — The 
estate  in  the  hands  of  the  partners  or  parties  for  behoof  of  a 
copartnership  must  be  sequestrated  in  order  to  its  judicial 
management ;  *  on  the  same  principle  that  sequestration  is 
necessary  where  a  pro  indiviso  property  is  put  under  a  factor.® 

To  seaire  a  minor's  freedom  in  choosing  curators. — The 
Court  will  sequestrate  a  minor's  person,  and  transfer  the 
custody  of  him  to  a  neutral  party,  in  order  to  ensure  his 
freedom  in  electing  curators.' 

5.  Effect  of  sequestration  as  regards  trustees'  poiuers. — 
Sequestration  as  regards  trustees,  although  it  takes  the 
estate  out  of  their  power,  does  not  incapacitate  the  trustees 

^  Lord  Hyndford,  &c.,  5th  Dec.  1769,  M.  14,347  ;  Taylor  v.  Taylors 
Trs.,  i8th  July  1857,  19  D.  1097,  and  14th  Nov.  1857,  20  D.  52. 

2  Gilmour,  i8th  July  1850,  12  D.  1266. 

«  Home,  7th  March  1833,  11  S.  538  ;  M*Pherson,  19th  Dec.  1840,  3 
D.  315  ;  Barry,  nth  March  1847,  9  D.  917  ;  Morris,  27th  Feb.  1858,  20 
D.  716;  Fleming,  30th  May  1863,  i  Macph.  850  ;  Thomson,  nth  Jan. 
1865,  3  Macph.  336;  Neilson,  23d  Feb.  1865,  3  Macph.  559;  Baird, 
i8th   Nov.    1865,  4  Macph.  69;   Jackson,   12th  Dec.   1865,  4   Macph. 
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*  Beck,  5th  March   1824,  not  reported,  but  noticed  in  Beck,  30th 
June  1836,  14  S.  1056;  Baird,  sttpra, 

*  Dixson,  22d  Dec.  1831,  and  20th  Jan.  1832,  10  S.  178  and  209. 
^  Morrison,  nth  Dec.  1857,  20  D.  276. 

^  Bargany  v.  Hamilton,  14th  July  1702,  M.  16,319;  Grant,  14th  Dec. 
1844,  7  D.  226. 
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from  acting  quoad  ultra}  In  the  case  of  Cowan  v,  Crawford 
the  trustees  were  held  competent  to  exercise  a  discre- 
tion with  which  they  were  vested,  and  in  the  late  case  of 
Shedden,*  where  the  necessity  for  sequestration  and  a  factor 
arose  from  there  being  only  one  surviving  trustee,  who  was 
bankrupt  and  refused  at  the  time  to  assume  other  trustees — 
the  trustee  afterwards  exercised  his  power  of  assumption,  and 
the  Court  gave  effect  to  the  deed  by  recalling  the  sequestra- 
tion and  factory. 

6.  Can  Lord  Ordinary  Sequestrate  as  well  as  Inner 
House, — It  has  been  doubted  whether  the  Act  20  and  21 
Vic  c.  56,  which  enables  the  Junior  Lord  Ordinary  during 
session,  and  the  Lord  Ordinary  on  the  Bills  during  vacation, 
to  exercise  to  some  extent  the  nobile  officium  of  the  Court, 
entitles  the  Lord  Ordinary  to  sequestrate.  The  Act  certainly 
is  silent  as  to  sequestration,  but  so  it  is  also  as  regards  recall 
of  the  appointment  and  management,  and  yet*  recall  has 
been  viewed  as  "just  a  preliminary  part  of  the  petition,  and 
does  not  destroy  its  character  as  a  petition  for  exoneration 
and  discharge,"  which  is  expressly  made  competent  before 
the  Lord  Ordinary  by  the  statute.  "Where  the  recall  is 
a  mere  preliminary  step  to  discharge,"  said  Lord  Justice- 
Clerk  Inglis,  "  I  think  the  petition  is  covered  by  the  enact- 
ment requiring  such  applications  to  be  made  before  the 
Junior  Lord  Ordinary ;"  and  the  considerations  by  which  his 
Lordship  urged  this  construction  are  very  cogent : — "  It  is 
important  also  to  observe  that  this  Act  confers  on  the  Lord 
Ordinary  on  the  Bills  in  time  of  vacation  the  same  powers  in 
regard  to  petitions  for  appointment  of  curators  bonis  'as  are 
by  this  Act  conferred  in  relation  thereto  on  the  Junior  Lord 
Ordinary  as  aforesaid.'  It  would  be  extremely  inconvenient 
in  many  cases,  and  I  think  contrary  to  the  purpose  of  the 
enactment,  if  we  were  to  hold  it  impossible  for  a  curator 
baniSy  in  circumstances  like  the  present,  to  apply  in  vacation 

*  Per  Lord  Moncreiff  in  Cowan  v,  Crawford,  20th  Jan.  1837,  15  S. 
405  ;  and  Lord  Curriehill  in  Rhind  v.  Sheach,  20th  July  1875,  2  Rettie 
1002. 

'  27th  June  1867,  5  Macph.  955. 

'  Kyle,  loth  June  1862,  24  D.  1085. 

C 
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to  the  Lord  Ordinary  on  the  Bills.  There  is  nothing  in 
the  terms  of  the  Act  to  lead  us  to  this  conclusion."  The 
competency  of  the  Lord  Ordinary  sequestrating  as  a  pre- 
liminary to  appointment  is  further  supported  by  the  under- 
noted  cases.^  On  the  other  hand,  the  jurisdiction  of  the  Inner 
House,  as  regards  sequestration,  remains  untouched  by  the 
statute.* 

7.  Must  seqtiestration  be  specially  prayed  for. — Before  the 
Court  was  divided  into,  an  Inner  and  Outer  House,  seques- 
tration was  made  summarily  on  a  mere  motion  in  a  process 
which  disclosed  sufficient  peril  to  the  interests  involved  to 
justify  the  step.'  In  Freen  v,  Beveridge,*  the  Inner  House 
(ist  Div.),  adopting  a  suggestion  of  Lord  Gillies,  and  of  con- 
sent of  parties,  without  a  prayer  to  that  effect  in  the  petition, 
sequestrated  the  estates  involved  in  a  litigation  pending  in 
the  House  of  Lords  until  the  issue  of  the  appeal.  In 
Crichton  v.  Lady  Keith,^  the  Inner  House  (2d  Div.),  on  a 
mere  motion  by  the  defender  in  causa^  appointed  a  manager 

*  In  Morris,  27th  Feb.  1858,  20  D.  716,  Lord  Mackenzie  sequestrated 
a  testamentary  trust-estate  and  appointed  a  factor  thereon,  and  his 
interlocutor  being  reclaimed  against,  the  Court  (ist  Div.)  adhered,  with 
expenses.  In  Hawarden,  31st  May  1861,  23  D.  923,  (2d  Div.),  not  only 
was  the  Junior  Lord  Ordinary's  sequestration  and  appointment  as 
regards  an  entailed  estate  not  questioned,  but  the  Lord  Ordinary  on  the 
Bills'  sequestration  and  appointment,  as  regards  an  unentailed  estate, 
was  on  reclaiming  note  affirmed.  In  Shedden,  27th  June  1867,  5  Macph. 
955,  1st  Div.,  a  sequestration  by  the  Lord  Ordinary  on  the  Bills  under 
his  statutory  jurisdiction  (for  it  was  not  confirmed  by  the  Inner  House) 
was  not  called  in  question.  In  Thomson  v.  Dalrymple,  nth  Jan.  1865, 
3  Macph.  336,  1st  Div.,  where  there  were  petitions  presented  both  to 
the  Outer  and  Inner  House,  neither  proceeding  was  subjected  to  any 
doubt  as  to  its  competency.  See  also  Rhind  v.  Sheach,  20th  July  1875, 
2  Rettie  1002. 

*  Fleming  v,  Craig,  30th  May  1863,  i  Macph.  850,  2d  Div.;  Thom- 
son V,  Dalrymple,  supra;  Neilson  and  Others,  23d  Feb.  1865,  3  Macph. 
559,  2d  Div.;  BairdT/.  Mags,  of  Dundee,  i8th  Nov.  1865,  4  Macph.  69, 
1st  Div.;  Jackson  v,  Welch,  12th  Dec.  1865,  4  Macph.  177,  ist  Div. 

'  Johnston,  17th  July  1634,  M.  3020,  and  14,339. 

*  4th  Dec.  1832,  II  S.  161. 

*  nth  March  1857,  19  D.  713. 
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to  labour  and  manage  a  farm  for  behoof  of  all  concerned. 
It  would  thus  seem  that  this  power  of  interposing  ex  nobili 
officio  by  sequestration  on  mere  motion  without  amending 
the  prayer  of  the  petition  (which  must  be  done  by  the  peti- 
tioner) can  only  be  exercised  in  the  Inner  House,  and  if  a 
necessity  for  its  exercise  arose  in  a  case  depending  before  a 
Lord  Ordinary,  a  report  to  the  Inner  House  is  the  proper 
course  to  be  followed.^ 

Necessary  amendment  allowed, — Petitions  were  allowed 
to  be  amended  so  as  to  embrace  a  prayer  for  sequestration 
in  the  undemoted  cases.*  In  the  cases  of  Morris  and 
Shedden  the  amendment  was  made  and  sequestration  was 
granted  by  the  Lord  Ordinary. 

1  Hay,  22d  Feb.  1749,  M.  8973.  In  Pratt,  28th  June  1855,  17  D. 
1006,  1st  Div.,  it  was  held  to  be  incompetent,  on  a  mere  motion  in  an 
action  in  which  a  sum  of  damages  was  found  due  to  minors  and  their 
curator  and  tutor  ad  litem^  to  move  for  the  appointment  of  a  curator 
bonis  to  receive  and  discharge  the  sum  due  to  the  minors.  The  Lord 
President  there  remarked — "  There  must  be  a  formal  application,  and 
the  curator  must  find  caution  in  usual  form." 

*  Morris,  27th  Feb.  1858,  20  D.  716;  Jackson  v,  Welch,  12th 
Dec.  1865, 4  Macph.  177  ;  Shedden,  27th  June  1867,  5  Macph.  955.  See 
also  cases  in  Note  i  on  previous  page. 
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CHAPTER  III. 


JUDICIAL   FACTOR   ON    TRUST-ESTATES, 
INCLUDING  CHARITIES.— Part  I, 


1.  Circumstances    in    which   factor  ap- 

pointed on  Trusts  and  Charities. 

2.  Duration  of  factory. 

3.  Petitioners  for   original  or  renewed 

appointment. 

4.  Respondents  and  compearers. 


5.  Who  may  be  appointed  factors. 

6.  Recall  (a)  of  factory ;  (^)  of  appoint- 

ment ;  {c)  with  exoneration  and  dis- 
charge. 

7.  Successor  where  necessary. 


I.  Circumstances  in  which  Factor  Appointed. 

1.  Previous  sequestration  wlien  necessary,  —  Sequestra- 
tion, as  the  preliminary  step  to  a  factor's  appointment,  will 
very  generally  require  to  be  craved.  The  principles  which 
regulate  this  have  been  explained  in  the  immediately  pre- 
ceding Chapter. 

2.  Former  difficulties  as  to  Courts  interference, — The 
earlier  decided  cases  ^  would  not  have  led  one  to  expect  such 


^  Lady  Buchanan  v.  The  Laird,  23d  July  1629,  M.  671,  where  the 
Court,  as  in  room  of  predeceasing  trustees,  modified  aliment  under  a 
contract ;  Hamilton,  23d  Feb.  1681,  M.  672,  where  a  blank  sum  in  a 
provision  was  filled  up  by  a  sum  fixed  by  the  Court ;  Hepburn,  13th 
July  1699,  M.  7428,  where  the  Court,  as  in  room  of  predeceasing  nomi- 
nees, fixed  children's  provisions;  Calder,  21st  June  171 1,  M.  7430,  where 
the  Court  fixed  the  annual  rent  payable  on  a  bond  to  a  child,  which 
had  been  left  to  the  determination  of  trustees,  who  had  all  died.  The 
Court  interfered  to  prevent  the  lapse  of  charitable  bequests  in  the  cases 
of  King's  College,  Aberdeen,  in  reference  to  Ogilvie's  mortification,  and 
of  Marischal  College,  in  reference  to  Ramsay's  mortification,  27th  Jan. 
1 74 1,  which,  ^although  distinct,  have  been  confused  by  Lord  Elchies 
(King's  College  and  Ogilvie,  Decisions,  voce  1xyx%\y  No.  11,  and  Notes, 
voce  Jurisdiction,  No.  21.  Marischal  College  v,  Ramsay,  Decisions, 
T'^r^  Jurisdiction,  No.  21).  In  Campbell,  26th  June  1752,  M.  7440  and 
14,703,  where  trustees  failed  and  repudiated,  the  Court  held  that  the 
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difficulty  as  was  for  a  long  time  felt  regarding  the  Court's 
interference  to  supplement  the  will  of  a  person  deceased  by 
the  appointment  for  its  fulfilment  of  a  judicial  factor.  To 
the  contingent  benefits  arising  from  such  a  failure  it  was 
maintained  that  the  heirs  both  in  heritage  and  in  mobilibus 
were  entitled ;  and  in  one  case  ^  this  was  given  effect  to. 
But  the  power  and  duty  of  the  Court  as  a  Court  of  Equity 
to  make  wills  and  trusts  operative  by  the  appointment  of  an 
officer,  and  in  some  cases  of  numerous  trustees,  was  eventually 
recognised,  and  a  judicial  factor  came  at  length  to  be  ap- 
pointed for  the  management  of  estates  left  under  trust. 

3.  Factor  now  to  be  obtained  on  all  Trusts, — Such  trust 
may  be  constituted  by  a  testament*  or  any  mortis  causa 
deed,  or  by  marriage-contract  or  other  deed  inter  vivos, 
for  the  benefit  of  creditors  •  or  any  other  persons.*  It  is  not 
at  all  necessary  for  the  Court  to  be  perfectly  satisfied  as  to 
the  validity  of  the  trust  to  be  protected.*  Lord  Cunningham 
remarked  in  the  case  of  Soutar  v.  Brown — ''  No  opinion  is 
given  as  to  the  validity  of  the  trust.     The  appointment  of  a 

management  of  a  mortification  for  certain  schoolmasters  devolved  on 
the  Court.  In  Wotherspoon  and  Others,  15th  Dec.  1775,  M.  7450,  the 
Court  removed  trustees  whose  circumstances  had  become  embarrassed, 
and  appointed  a  factor  to  execute  a  family  trust.  In  Sholee  v,  Alison, 
Jan.  1684,  M.  672,  the  Court,  on  the  failure  of  the  testator's  nominee, 
who  had  to  fix  the  amount  of  a  legacy,  determined  its  amount  according 
to  the  defunct's  estate  and  the  circumstances  of  legatee.  In  Macdowall 
and  Others,  20th  Nov.  1789,  M.  7453,  the  Court  acknowledged  that  in 
trusts  created  by  statute,  and  charitable  trusts,  they  would  interpose  to  see 
them  executed.  In  Grant,  13th  Feb.  and  2d  March  1790,  M.  7454,  the 
Court  named,  on  failure  of  the  trustees,  a  curator  bonis  to  fulfil  a  family 
settlement. 

*  Dick,  22d  Jan.  1758,  M.  7446.  In  the  House  of  Lords  this  decision 
was  criticised  in  Hill  v.  Bums,  14th  April  1826,  2  W.  and  S.  88,  and 
Crichton  v,  Grierson,  25th  July  1828,  3  W.  and  S.  342. 

*  Dean,  17th  Nov.  1852, 15  D.  17;  Barwick,  27th  Jan.  1855,  17  D.  308. 
^  Soutar  V,  Brown,  25th  Nov.  1852,  15  D.  89,  where  the  trust  was 

for  creditors  in  a  cessio  under  6  and  7  Will.  IV.  c.  62,  sec  7. 

^  In  Shand  v,  Macdonald,  20th  March  1862,  24  D.  829,  the  trust- 
<leed  was  of  a  very  curious  nature. 

*  Soutar  V.  Brown,  supra;  Shand  v,  Macdonald,  supra. 
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]\3id\€A2X  factor  is  proper  with  reference  to  the  protection  of 
funds  in  hazard,  even  if  the  trust  were  \'alid,  much  more  so 
if  any  l<^al  objection  to  it  shall  ever  be  established." 

4  Marriage<antract  trusts. — ^Where  trustees  under  a 
marriage-contract  fail,  the  Court  have  declined  to  nominate 
new  trustees,  and  appointed  a  factor^  even  where  both  spouses 
are  alive.*  A  factor  has  been  appointed  to  protect  the  inter- 
est of  the  fiars — children  nati  et  nascituri  of  the  marriage — 
where  the  trustees'  powers  were  limited  to  the  protection  of 
a  liferent  interest*  Where  a  contract  contained  no  nomina- 
tion of  trustees,  but  there  were  interests  which  trust  manage- 

*  Nicolson,  29th  Jan.  1850,  12  D.  911 ;  Alcock,  2d  June  1855,  17  D. 
785;  Ma^Gcorgc,  8th  March  1856,  18  D.  792;  Davidson,  i8th 
June  1857,  19  D.  862.  The  Second  Division  of  the  Court  in  one 
case  made  a  distinction  between  trust  settlements  and  trusts  in 
marriage-contracts,  on  the  ground  that  enough  of  radical  right 
remained  in  the  spouses  to  make  a  nomination  of  new  trustees 
in  room  of  those  who  had  failed,  and  that  the  remedy  competent 
to  the  spouses  at  common  law,  by  way  of  declarator,  was  not  to  be 
superseded  rashly ;  which  seems  to  have  been  the  view  which  the  Court 
were  inclined  to  support  in  a  similar  application  in  an  early  case ;  Moir, 
6th  July  1826,  4  S.  808  (801).  In  the  Second  Division  the  petition  was 
at  the  instance  of  the  parties  to  the  contract  and  their  children,  the  only 
parties  interested  under  it.  On  its  being  refused,  recourse  was  had  to 
the  suggestion  of  the  Court,  and  the  spouses  raised  an  action  of 
declarator,  concluding  to  have  it  found  and  declared  that  they  had  the 
power  and  were  entitled  to  make  a  nomination  and  appointment  of 
new  trustees,  with  all  the  powers,  privileges,  rights,  and  faculties  con- 
ferred upon  the  original  trustees  by  the  contract  of  marriage ;  in  which 
action  their  children  were  called  as  defenders.  A  curator  ad  litem  was 
named  to  the  children,  and  having  minuted  his  acquiescence,  the  Court, 
on  the  report  of  the  Lord  Ordinary  before  whom  the  action  was  brought, 
decerned  in  terms  of  the  summons  ;  Lindsay  v,  Lindsay,  19th  June  1847, 
9  D.  1297.  It  is  understood  that  the  course  here  adopted  has  not  been  fol- 
lowed in  practice  (except  in  one  case,  Tovey  v.  Tenant,  i  ith  March  i8S4» 
16  I).  866,  by  the  First  Division,  "in  respect  of  the  case  of  Lindsay*'), 
and  It  seems  opposed  to  principle,  i  Bell's  Com.  7th  (M*Laren's)  ed.  34. 

■  Alcock  supra;  Davidson  supra;  Muller,  26th  November  1851 
(not  reported,  but  noticed  in  Muller  v.  Dixon,  i  ith  Feb.  1854,  16  D.  536) 

'  Muller  supra.  It  would  rather  appear  from  the  Session  Papers 
that  the  factor  superseded  the  trustees,  although  this  is  not  at  all  clear. 
11  is  appointment  bears  to  be  "  on  the  subjects  mentioned  in  the  Petition 
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ment  alone  could  protect,  the  Court  appointed  a  factor.^    See 
infra,\  15. 

5.  Trust  machinery  must  fail, — But  where,  under  the 
deed,  there  are  provisions  for  the  assumption  or  nomination 
of  trustees  to  continue  the  management,  these  must  be 
allowed  to  be  operative,  and  cannot  be  superseded  by  any- 
judicial  administration.*  Where  several  cautioners  for  a 
composition  got  a  disposition  from  the  bankrupt  of  his  herit- 
able and  moveable  property  in  favour  of  them  their  heirs  and 
assignees,  with  power  to  them,  or  any  one  or  two  of  them,  to 
dispose  thereof — on  which  infeftment  had  passed — the  Court 
held  that,  although  all  the  disponees  were  dead  but  one,  there 
were  no  terfftini  liabiles  for  appointing  a  factor.®  An  indi- 
vidual who  had  accepted  a  trust  along  with  others,  although 
they  alone  had  acted  in  the  management,  on  their  death 
presented  an  application  for  a  factor,  but  the  Court,  as  the 
petitioner  was  himself  bound  to  carry  on  the  trust,*  and  was 
in  a  position  to  do  so,  refused  the  petition.*  A  joint  nomina- 
tion of  trustees  is  held  to  imply  a  several  one  to  the  effect  of 
allowing  the  survivors  and  acceptors,  or  survivor  and  acceptor, 
to  act  in  preference  to  a  factor.® 


with  the  usual  po>*ers;"  and  in  an  application  on  21st  Feb.  1852,  for 
special  powers,  he  stated  himself  to  be  "judicial  factor  for  behoof  of  all 
having  interest,  present  or  contingent,  as  liferenters  or  fiars  in  the  fore- 
said heritable  subjects,  and  in  the  claims  and  funds  aforesaid." 
1  Melville,  8th  March  1856, 18  D.  788. 

*  Littlejohn,  15th  Dec.  1832, 11  S.  217  ;  reversed  in  House  of  Lords, 
8th  July  1834,  7  W  and  S.  380. 

3  Weir,  8th  March  1839,  i  D.  699. 

*  Carstairs,  20th  Jan.  1776,  2  Hailes  678.  "Trustees  must  not 
imagine  that  whenever  they  are  tired  of  their  office  they  can  slip  their 
necks  out  of  the  collar  and  leave  the  trust  to  be  extricated  by  the  Court.' *^ 
But  resignation  is  now  competent  under  24  and  25  Vic.  c  84  (6th  August 
1861),  and  26  and  27  Vic.  c.  115  (28th  July  1863).  Provisions  for 
the  Court  appointing  new  trustees  and  terminating  trusts  are  also  con- 
tained in  30  and  31  Vic.  c  97  (12th  Aug.  1867). 

*  Hill,  nth  July  1855,  17  D.  1104. 

*  Findlay,  30th  June  1855,  17  D  1014;  Scton,  28th  Nov.  1855,  18  D. 
1 17,  reversing  Busby,  ist  Feb.  1823, 2  S.  157  (176),  and  cases  there  cited ; 
also,  Ireland,  i8th  May  1833,  11  S.  626.    Where  a  sine  quo  non  was 
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6.  Trust  Acts  24.  and  2^  Vic.  c.  84,  26  and  2J  Vic.  c. 
1 1  J,  and  JO  and  ji  Vic.  c.  gj. — ^The  machinery  for  continu- 
ance of  the  trust  may  likewise  fail  through  the  resignation  of 
trustees — ex  officio  as  well  as  others — under  the  Acts  24  and 

25  Vic  c  84  (6th  August  1861),  and  26  and  27  Vic  c  115 
(28th  July  1863).  But,  on  the  other  hand,  special  provisions 
are  made  for  the  continuance  of  trusts  by  The  Crown  Private 
Estates  Act  1 862,^  and  The  Trusts  (Scotland)  Act,*  which  the 
Court  may  insist  on  being  exhausted  before  they  interfere  ex 
nobili  officio. 

7.  Wlun  trusteed  absence  from  Scotland  will  lead  Court 
to  interfere. — Absence  from  Scotland  will  in  some  cases 
warrant  the  Court's  interference  to  take  up  or  continue  trust 
management.  Absence  will  not  entitle  a  beneficiary  to  get 
new  trustees  under  The  Trusts  Act  1867.*  Absence  animo 
remancndi  in  Jamaica  was  one  element  which  weighed  with 
the  Court  in  granting  a  factor  in  one  case.'  In  another  case, 
with  other  elements,  the  absence  was  in  Montreal  or  else- 
where in  America.*  Residence  "  within  the  liberties  of  Ber- 
wick-upon-Tweed, and  therefore  not  subject  to  the  jurisdic- 
tion of  the  Scotch  Courts  "  of  two  trustees,  one  of  whom  was 
bankrupt  and  the  other  indebted  to  the  estate,  was  the  reason 
in  another  appointment*  Of  four  trustees  who  had  accepted 
office  under  a  trust-disfK)sition  and  settlement,  two  had  died 
and  two  were  absent  from  Scotland ;  but  a  petition  by  the 

incapable,  the  Court  authorised  the  remaining  trustees  to  act  in  Baird, 
3d  July  171 1,  M.  7431;  but  they  refused  to  authorise  tutors-nominate  to 
act  without  a  sine  quo  non  and  appointed  a  factor,  in  Donaldson,  21st 
Dec.  1770,  M.  16,364.  In  Nisbet  v.  Fraser,  31st  Jan.  1835,  '3  S.  384* 
where  there  was  a  recommendation  that  the  number  of  trustees 
should  never  be  below  two,  although  power  was  given  to  one  to  act,  the 
Court  appointed  a  factor.  In  Miller,  19th  Jan.  1854,  16  D.  358,  the  sole 
capable  accepting  trustee  was,  as  in  Fraser,  ist  March  1837,  15  S.  692, 
authorised  to  act,  and  to  carry  out  a  sale  which  had  been  arranged,  on 
finding  caution. 

*  25  and  26  Vic.  c.  37  §  11  (17  July  1862). 

*  30  and  31  Vic.  c.  97  (12th  Aug.  1867). 

3  Nisbet  V,  Fraser,  31st  Jan.  1835,  13  S.  384. 

*  Dean,  17th  Nov.  1852,  15  D.  17. 

*  Fraser,  nth  March  1854,  16  D.  867. 
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beneficiaries  for  a  factor  was  refused.'  A  trustee  who  had 
taken  up  his  permanent  residence  in  the  Mauritius  was 
allowed  to  resign  the  trust,  and,  on  the  trustee's  petition,  a 
factor  was  appointed  in  his  stead.* 

8.  Court  will  interfere  when  trusteed  peainiary  circuvi- 
stances  imperil  estate, — In  most  of  the  cases  mentioned 
in  connection  with  the  trustees'  absence  from  Scotland, 
where  the  appointment  of  a  factor  was  made,  the  bank- 
ruptcy  of  one  or  more  of  the  trustees  was  an  element. 
The  bankruptcy  of  a  trustee,  when  he  has  refused  or 
neglected  to  take  steps  to  protect  the  trust-estate,  will 
warrant  the  appointment  of  a  factor  on  it'  The  efforts 
of  the  bankrupt  trustee  to  protect  the  trust-estate  may  be 
such  as  to  satisfy  the  beneficiaries  and  the  Court,  and  where 
no  mismanagement  was  alleged,  and  the  trustee  offered  to 
assume  any  two  respectable  persons  whom  the  beneficiaries 
might  name,  the  Court,  on  production  of  a  deed  of  assump- 
tion, refused  a  petition  for  a  factor  on  the  estate.*  On  the 
other  hand,  where  caution  for  the  faithful  performance  of  his 
office  was  offered  by  a  trustee,  but  not  accepted  as  sufficient, 
a  factor  was  granted.*  The  Court  may  ordain  the  trustee  to 
find  caution  to  the  satisfaction  of  the  beneficiaries,®  or  super- 
sede the  application  until  the  funds  are  deposited  in  bank,^ 
and  on  failure  to  implement  such  an  order,  a  factor  will  be 
appointed.*  It  is  not  necessary  to  wait  for  a  declaration 
of  bankruptcy  before  applying  for  a  factor,  as  the  Court 
grant  that  remedy  where  there  is  such  a  combination  of  sus- 
picious circumstances  as  leads  to  a  reasonable  belief  that  the 
trustee's  pecuniary  circumstances  and  conduct  will  imperil 

*  Duncan,  23d  June  1849,  12  D.  913. 

*  Shand  v.  Macdonald,  20th  Mar.  1862,  24  D.  829. 

'  Towart,  14th  May  1823, 2  S.  268  (305) ;  Smith,  15th  May  1832, 10  S. 
531  ;  Walker,  30th  May  1837,  9  So.  Jurist,  480 ;  Soutar's  Crs.,  25th 
Nov.  1852,  15  D.  89. 

*  Philips  V,  Thomson,  26th  Jan.  1853,  2  Stuart  164. 

*  M*Pherson,  19th  Dec.  1840,  3  D.  315- 

«  Barry  v,  Thorbum,  nth  March  1847,  9  D.  917,  19  Sc.  Jurist  419. 
^  Baird  v.  Magistrates,  of  Dundee,  i8th  Nov.  1865,  4  Macph.  69. 

*  Barry  v,  Thombum,  supra. 
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the  estate.'  Here,  as  in  England,  mere  poverty  would  not  of 
Itself  constitute  a  sufficient  ground  for  superseding  a  trustee 
or  executor." 

9.  W/ien  conflicting  interests  or  trustees'  conduct  justify 
a  factor. — Where  the  trustees  on  two  trusts,  one  under  a 
deed  inter  vivos,  and  the  other  a  marriage-contract,  were  the 
same  persons,  but  the  trust  interests  were  meanwhile  anta- 
gonistic, and  there  were  questions  of  accounting  between  the 
persons  who  were  trustees,  a  factor  on  the  marriage-contract 
trust  was  granted  ;•  Lord  Ivory's  ground  of  judgment  was — 
"  the  working  of  the  two  trusts  has  been  brought  to  a  dead 
lock."  A  trustee's  actings  having  been  dictated  by  con- 
sideration of  his  own  personal  interests,  in  preference  to  those 
of  the  beneficiaries,  will  entitle  the  latter  to  a  factor.*  A  fac- 
tor will  be  appointed  where  claims  arise  against  trustees  for 
alleged  failure  in  duty  in  looking  after  the  funds,*  or  where 
they  are  charged  with  illegally  lending  the  funds  to  them- 
selves, even  though  they  are  ex  officio  trustees.®  A  relict  who 
had  confirmed  as  executor,  but  challenged  her  husband's  will, 
will  not  be  allowed  to  continue  the  management  of  his  estate, 
and  interfere  with  the  interests  created  by  the  will.'  The 
possession  of  an  heir  who  repudiated  his  ancestor's  trust- 
settlement  will,  at  the  instance  of  the  beneficiaries  under  the 
deed,  be  superseded  by  the  appointment  of  a  factor.®    Where 

*  Soutar's  Crs.,  25th  Nov.  1852,  15  D.  89;  Goold,  19th  July  1856, 
18  D.  131 8;  Morris,  27th  Feb.  1858,  20  D.  716;  Baird  v,  Mags,  of 
Dundee  and  other  cases  supra;  Jackson  v,  Welch,  12th  Dec.  1865, 
4  Macph.  177. 

'  Hathomwaite,  2  Atk.  126;  Howard,  i  Mad.  142;  Anon,  12  Ves.  4 ; 
(but  see  Scott,  4  Pri.  346) ;  Kerr  on  Receivers,  ch.  ii.  §  2. 

'  Halcomb,  9th  July  1853,  15  D.  861.  Lord  Ivory  said  there— 
"  We  appointed  a  judicial  factor  the  other  day,  in  the  case  of  Gordon, 
where  two  trustees  differed  as  to  carrying  out  an  entail."  This  reference 
is,  it  is  thought,  to  the  case  of  Forbes,  14  Feb.  1852,  14  D.  498.  See 
also  Thomson  v.  Dalrymple,  nth  Jan.  1865,  3  Macph.  336. 

*  Bailey  v.  Scott,  24th  May  i860, 22  D.  1 105 ;  Fleming  v,  Craig,  30th 
May  1863,  I  Macph.  85a 

*  Anderson,  29th  Jan.  1857,  19  D.  329. 

*  Anderson  supra;  Baird  v.  Mag^s.  of  Dundee,  supra. 
^  Barwick,  27th  Jan.  1855,  17  D.  308. 

'  Fraser,  15th  Dec.  1855,  18  D.  264. 
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one  of  two  trustees  alleged  the  renunciation  of  his  co-trustee, 
which  was  denied,  and  insisted  on  intromitting  by  himself 
with  the  funds,  the  co-trustee  got  a  factor  on  the  trust.* 
Where  serious  contentions  arise  among  trustees,  and  the 
management  is  thereby  paralysed,  the  Court  will  interfere  by 
judicial  management  to  prevent  disadvantage  to  parties 
interested.^ 

10.  Contentions  between  trustees  and  beneficiaries  will  not 
entitle  to  a  factor — It  is  seldom  that  trust-management  can 
go  on  for  any  length  of  time  without  questions  arising  be- 
tween the  trustees  and  some  beneficiary,  and  if  this  were 
recognised  as  sufficient  ground  for  obtaining  a  factor  the 
Court  would  have  their  hands  full  enough.  Even  where  the 
beneficiaries  were  reducing  the  deed  under  which  an  assumed 
trustee  acted,  the  Court  refused  to  interfere.' 

Except  where  trustees  and  beneficiaries  conair. — If  the 
trustees  on  such  a  ground  ask  a  factor  and  beneficiaries  do 
not  oppose,*  or  if  the  trustees  and  beneficiaries  concur  in  such 
an  application,  the  Court  may  grant  it* 

11.  W/iat  are  illegitimate  objects  of  appointment, — These 
have  been  already  treated  of  in  Chap.  i.  sec.  7,  which  see. 

12.  W/iere  trustees  fail  by  deaths  declinature^  or  resigna- 
tion.— In  the  case  of  the  failure  of  trustees  by  their  having 
predeceased  the  testator,  a  factor  will  be  appointed  to  fulfil 
the  purposes  of  the  settlement  thus  rendered  inoperative  f 
or  where  the  trustees,  although  they  survived  the  testator, 
have  died  without  accepting  or  acting  ;'^  or  where  they  have 

*  Macarthur,  5th  July  1839,  i  D.  11 74. 

*Home,  7th  March  1833,  11  S.  538;  Laird,  7th  Dec.  1833,  12  S. 
187  ;  Adie,  19th  Dec.  1835,  14  S.  185  ;  Halkett's  Trs.,  23d  May  1851 
(not  reported) ;  Forbes,  14th  Feb.  1852,  14  D.  498  ;  per  Lord  Colonsay 
in  Walker-Drummond,  13th  June  1857,  19  D.  859;  Taylor,  i8th  July 
1857,  19  D.  1097,  and  14th  Nov.  1857,  20  D.  52. 

*  Roughead,  5th  March  1833,  11  S.  516.  Compare  Christy,  next  page, 
note  6. 

*  Lord  Hyndford's  Trs.,  5th  Dec.  1769,  M.  14,347. 

*  Taylor,  18th  July  1857,  19  D.  1097,  and  14th  Nov.  1857,  20  D.  52. 

*  Cairns,  19th  Jan  1838,  16  S.  335. 

^  Smart,  29th  June  1854,  16  D.  1004. 
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declined  to  act.^  A  factor  will  likewise  be  appointed 
where,  after  their  accepting  and  acting  in  the  execu- 
tion of  the  trust,  the  trustees  all  die  without  bringing  the 
trust  to  a  conclusion  ;^  or  where,  in  consequence  of  powers 
of  resignation  conferred  by  the  trust-deed,  all  the  trustees 
resign  in  order  to  be  relieved  of  the  further  trust-manage- 
ment ;'  or  where  in  consequence  of  the  trustee's  acceptance  of 
a  permanent  appointment  abroad,  resignation  was  tendered  ;* 
or  where  it  appeared  there  was  a  reasonable  doubt  as  to  the 
trust  devolving  on  the  heirs  of  the  deceased  trustees,^  or  as 
to  the  right  of  an  assumed  trustee  who  had  never  had  posses- 
sion,®a  factor  has  been  appointed  to  continue  the  management. 

13.  Tnist  to  be  executed  may  be  an  implied  Trust. — In  one 
case  where  the  trustee  was  dead,  a  creditor  unsuccessfully- 
maintained  that  as  she  was  infeft  in  the  whole  estate,  although 
there  was  competition  regarding  it,  there  was  no  room  for  the 
Court's  interference.^  A  trust-creditor  got  a  factor  where, 
although  all  the  special  purposes  were  fulfilled,  his  debt  was 
one  contracted,  under  the  express  authority  of  the  deed,  for 
fulfilment  of  the  trust  purposes,  and  the  trustees,  if  alive, 
could  and  would  have  maintained  themselves  in  possession 
in  order  to  operate  relief  of  the  debt,  which  was  an  implied 
trust  purpose.^     By  section  lo  of  The  Trusts  (Scotland)  Act 

^  Alexander,  27th  Feb.  1824,  2  S.  621  (745) ;  Harvey,  7th  July  1836, 
14  S.  1112. 

"  Douglas,  14th  Dec.  1839,  2  D.  238 ;  Ramsay,  loth  Dec.  1840,  16 
F.  160 ;  Thomson,  loth  July  1857, 19  D.  964. 

*  Broughton,  noticed  in  M*Kenzie  t/.  Grieve,  20th  Dec.  1828,  7  S.  223. 

*  Shand,  20th  March  1862,  24  D.  829.  (The  Trusts  Act,  24  and  25 
Vic.  c.  84,  had  passed  on  6th  August  1861,  and  a  trustee's  resignation 
was  thereby  made  competent.)  In  Wood,  nth  July  1867 — not  reported 
— ex  officio  trustees  availed  themselves  of  that  Act  and  26  and  27  Vic  c 
115,  and  Lord  Mure  appointed  a  factor.  Resignation  is  also  competent 
under  Trusts  (Scotland)  Act  1867  (30  and  31  Vic.  c.  97 — 12th  August 
1867),  §  12. 

*  Moir,  6th  July  1826,  4  S.  808  (801) ;  British  Linen  Co.,  20th  July 
1844,  16  Sc.  Jurist,  603. 

*  Christy  7/.  Paul,  loth  July  1834,  12  S.  916. 

"  Sheriffs  or  Burnett,  24th  Jan.  1829,  7  S.  314. 

^  Shaw,  2ist  Feb.  1852,  24  Sc.  Jurist  266,  and  nth  March  1852,  14 
D.  762.    See  also  Melville,  8th  March  1856,  18  D.  788. 
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1867^  ^  trustee,  if  he  has  not  assumed  new  trustees,  must 
apply  for  a  factor  before  he  can  resign. 

14.  Wlure  trustee  a  nominee  of  Court,— \n  one  case  a 
trust  was  created  in  favour  of  certain  parties  by  name,  whom 
faih'ng,  of  a  nominee  of  the  Court  of  Session,  and  the  Court, 
on  the  failure  of  the  trustees  by  the  declinature  of  two  of 
them  and  the  death  of  the  only  acceptor,  appointed  a  factor 
on  the  estate  to  execute  the  trust-purposes,  but  only  with  the 
usual  powers,  although  it  was  thought  that  the  circumstances 
would  have  warranted  an  application  for  more  ample  powers 
than  ordinary.^ 

16.  Wlure  no  nomination  of  trustees  at  alL — Where  a  will 
contains  no  nomination  of  executors  or  trustees  to  execute 

« 

the  purposes  of  the  deed,  the  Court  will  appoint  a  factor  to 
carry  it  into  effect.'  An  antenuptial  contract  of  marriage 
had  provided  that  a  sum  of  ^^3000  should  be  invested  for  the 
liferent  interests  of  the  spouses,  and  for  the  children  in  fee, 
but  contained  no  nomination  of  trustees  to  carry  out  its  pro- 
visions, and  the  Court  appointed  a  factor  to  do  so.*  Lord 
Deas  there,  with  the  concurrence  of  the  other  Judges,  said, 
"  In  this  state  of  matters  I  see  no  incompetency  in  naming  a 
judicial  factor,  as  in  a  case  where  trustees  have  been  actually 
named  but  have  all  died  or  declined  to  accept.  We  cannot 
name  a  trustee,* — at  least  not  without  the  consent  of  all 


*  30  and  31  Vic.  c.  97,  12th  August  1867. 

*  Harper  or  Robertson,  7th  Feb.  1833,  1 1  S.  365. 

'  Such  were  almost  the  circumstances  in  which  originally  their  juris- 
diction was  exercised,  see  anie^  sees,  i  and  2  of  this  Chapter ;  Dundas, 
27th  Jan.  1837,  15  S.  427;  Mags,  of  Dundee  v,  Morris,  ist  May  1858,  3 
Macq.  134,  and  8th  Feb.  1861,  23  D.  493. 

«  Mdvillc,  8th  March  1856,  18  D.  788. 

*  Contra  Lord  Melville  v.  Lady  Baird  Preston,  8th  Feb.  1838,  16  S. 
457 ;  and  Preston  v.  Preston's  Trs.,  17th  July  1852, 14  D.  1055 ;  Macaslan, 
17th  July  1841,  3  D.  1263,  and  16  F.  1319 ;  Kirkcaldy  Prime  Gilt  Box 
Trs.,  27th  May  1859,  21  D.  871  ;  Low  and  Others,  17th  Nov.  1865,  4 
Macph.  45.  The  older  practice  of  the  Court  was  to  appoint  a  factor  ; 
Wotherspoon,  15th  Dec.  1775,  M.  7450 ;  Grant,  2d  March  1790,  M.  7454. 
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interested, — because  the  office  of  trustee  implies  the  exercise 
of  discretionary  powers  varying  according  to  the  terms  of 
each  particular  trust-deed.  But  we  can  name  a  judicial 
factor  with  the  usual  powers,  who  shall  be  responsible  to  the 
Court  for  his  actings." 


16.  Cliaritable  bequests  treated  as  trusts. — A  bequest 
for  a  charity  was  left  to  trustees,  who  were  to  be  the 
minister  of  the  parish,  the  proprietor  of  a  certain  estate, 
three  other  heritors,  and  two  tradesmen  to  be  chosen 
in  the  manner  provided  by  the  deed,  and  in  the  course  of 
management  a  security  was  taken  to  the  minister  and 
six  other  parties  as  trustees,  but  subsequently  one  of  these 
parties  died.  The  Court  were  then  applied  to  by  the  sur- 
vivors in  order  to  obtain  power  for  them  to  act  as  trustees, 
or,  alternatively,  to  appoint  a  factor  to  manage  the  trust 
The  latter  course  was  adopted.^ 

Where  funds  were  left  to  be  divided  and  paid  to  charities 
to  be  selected  by  trustees  who  failed,  a  factor  was  appointed 
to  distribute  the  funds  among  charities  to  be  selected  by  him, 
and  submitted  for  approval  to  the  Court.^ 


The  Court  are  empowered  to  appoint  trustees  by  The  Crown  Private 
Estates  Act,  1862,  25  and  26  Vic.  c.  yjy  sec.  11,  and  the  Trusts  Act  of 
1867,  30  and  3t  Vic.  c.  97. 

*  Wylie,  28th  June  1850, 12  D.  iiio  (see  Lord  Ivory's  opinion  in  Fer- 
guson  V.  Marjoribanks,  ist  April  1853, 1 5  D.  637).  The  Court  preferred 
to  appoint  certain  ex  officio  persons  trustees  of  a  charity  in  Kirkcaldy 
Prime  Gilt  Box  Trs.,  27th  May  1859,  21  D.  871  ;  and  Low  and  Others, 
17th  Nov.  1865, 4  Macph.45.  Governors  besides  trustees  were  appointed 
in  the  scheme  for  the  Morgan  Hospital,  Mags,  of  Dundee  v.  Morris, 
8th  Feb.  1861,  23  D.  493  ;  while  the  interjection  of  visitors  was — as  it 
would  have  deprived  the  governors  of  immediate  access  to  the  Court, 

and  would  amount  to  a  permanent  delegation  of  judicial  functions 

held  unprecedented  and  incompetent    See  Note  to  §  2  of  this  chapter. 

'  Strong,  &c.,  8th  Dec.  1866,  Lord  Mure,  not  reported,  but  noticed  in 
Macandrew  (Mackenzie's  Factor)  19th  May  1868,  5  Scot.  Law  Rep.  504, 
where  it  was  held,  as  regards  the  scheme  of  distribution  subsequently 
prepared  in  that  case,  that  it  did  not  fall  under  §  16  of  the  Trusts  Act  of 
1867  (30  and  31  Vic.  c.  97). 
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II.  Duration  of  Factory. 

17.  When  a  trust-estate  has  once  been  taken  in  manibus 
curuBj  the  factory  is  intended  to  be  a  perpetual  appoint- 
ment until  it  is  recalled  by  the  Court.    "  The  Court  having 
once   put  the  estate  under  judicial  management,  there  it 
remains  ;   the  death  of  the  factor  is  a  lapse  of  the  parti- 
cular officer,  but  not  of  the  office."  ^    Where  a  trustee,  whose 
absence  led  to  the  factory,  returns,  he  will  be  entitled  to 
resume  the  management  and  get  recall.^    Where  the  neces- 
sity for  sequestration  and  a  factor  arose  from  there  being 
only  one  surviving  trustee,  who  was  bankrupt,  and  at  that 
time  refused   to  assume  other  trustees,  the  Court,  on  the 
trustee  subsequently  assuming  trustees,  gave  effect  to  the 
deed   of  assumption    by  recalling   the    sequestration    and 
factory.'    A  factor  appointed  in  consequence  of  the  resigna- 
tion of  an  ex  officio  trustee  under  the  Trust  Acts  of  1861*  and 
1863,*  was  appointed  "subject  to  the  said  factor  being  super- 
seded and  his  office  brought  to  an  end  if  the  future  ministers 
or  incumbents  of  the  parishes  of  Avoch  and  Rosemarkie  (the 
ex  officio  trustees),  or  either  of  them,  should  hereafter  inti- 
mate their  intention  to  accept  of  and  act  as  administrators 
of  the  said   fund  or  mortification."®     It   may  be  doubted 
whether  this  limitation  required  to  be  expressed,  as  it  rather 
seems  to  be  implied  in  such  an  appointment     By  section  14 
of  The  Trusts  Act  1 867,^  the  beneficiary  of  a  lapsed  trust, 
where  a  judicial  factor  has  died,  can  now  get  the  property 
conveyed  to  him  by  the  Court. 


*  P^r  Lord  Ivory,  in  Primrose  v.  Caledonian  Railway  Company,  21st 
June,  1 85 1,  13  D.  1 2 17,  and  Carmichael  v,  Todd,  2d  March  1853,  15  D. 
476.    See  also  anUy  Chap.  i.  sec.  17. 

*  Cowan  V.  Crawford,  20th  Jan.  1837,  15  S.  y^Z^per  Lord  Moncreiff. 
5  Shedden,  27th  June  1867  ;  5  Macph.  955. 

*  24  and  25  Vic.  c  84. 

*  26  and  27  Vic.  c.  115. 

*  Pet.  Wood,  nth  July  1867,  Lord  Mure,  not  reported, 
y  30  and  31  Vic.  c  97. 
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III.  Petitioners  for  Original  or  Renewed 

Appointment. 

18.  Petitioner  furth  of  Scotland  may  be  called  on  for  a 
Mandatory. — There  is  no  restriction  imposed  as  to  the  resi- 
dence of  any  petitioner,  but  he  must,  if  outwith  the  jurisdic- 
tion of  the  Courts  in  Scotland,  sist  as  mandatory  a  party 
within  Scotland  as  in  other  suits  ^  if  a  mandatory  be  de- 
manded. A  party  cannot  enter  upon  litigation  "except  on 
compliance  with  the  ordinary  condition  of  either  coming  to 
Scotland  or  sisting  a  mandatory,"*  to  be  responsible  for 
past  as  well  as  future  expenses.'  But  as  a  Scotch  decree 
for  expenses  can  now  by  the  Judgments  Extension  Act 
1868  (31  and  32  Vic.  c.  54,  §§  3  and  5)  be  enforced  in  any 
part  of  the  United  Kingdom,  the  Court  will  always  deem 
it  to  be  an  important  consideration,  in  judging  of  the  question 
whether  or  not  a  mandatory  is  to  be  sisted,  that  the  party 
who  is  called  upon  to  sist  is  resident  in  the  United  Kingdom, 
and  unless  there  are  other  circumstances  in  the  case  requiring 
that  a  mandatory  should  be  sisted,  will  refuse  the  motion.* 

19.  Trust  Creditors  can  Petition, — Creditors  for  whose 
behoof  a  trust  has  been  executed  by  their  debtor  have  a 
title  to  apply  for  a  factor  thereon,*  whether  they  be  onerous 
creditors  of  the  trust  estate  or  legatees  and  other  benefi- 
ciaries.® Creditors  can  get  a  factor,  under  section  164  of  the 
Bankrupt  Act  (19  and  20  Vict,  c.  79). 


*  Absent  petitioners  had  an  attorney  in  Macfarlane,  6th  March  1857, 
19  D.  656 ;  Shand,  20th  March  1862,  24  D.  829 ;  see  Grant,  30th  Nov. 
1825,  4  S.  241. 

*  Per  Lord  Barcaple  in  Overbury  v.  Peek,  9th  July  1863,  i  Macph. 
1058 — a  case  where  the  whole  principles  of  the  law  on  this  subject  were 
discussed. 

*  Renfrew  and  Others  v.  Mags,  of  Glasgow,  7th  June  1861,  23  D. 
1003. 

*  Lawson's  Trustees  v,  British  Linen  Co.,  20th  June  1874,  i  R.  1065. 

*  Hamilton  v.  Littlejohn,  8th  July  1834,  7  W.  and  S.  380. 

*  The  cases  in  which  onerous  trust-creditors  obtained  a  factor  on 
the  trust-estate  are  Sheriffs  or  Burnett,  24th  January  1829,  7  S.  314; 
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20.  Trustee  an  sequestrated  estate  and  heir  of  bankrupt  have 
title, — ^The  trustee  on  a  sequestrated  estate  and  the  heir  of 
the  bankrupt  have  successfully  petitioned  for  a  factor  on  part 
of  the  sequestrated  estate  which  had  been  sold,  pending  a  sub- 
mission as  to  whether  the  purchaser  was  bound  to  accept  the 
title  offered  to  him.^ 

21.  Trust  beneficiaries  have  title, — There  are  numerous 
cases  in  which  trust  beneficiaries  alone  have  been  peti- 
tioners,* or  their  representatives.'  The  trust-beneficiaries 
and  the  trustees  in  a  testamentary  trust  have  sometimes  been 
conjoined  as  the  petitioners  for  a  factor  on  the  trust-estate.* 
A  beneficiary  can  now  get  trust-estate  vested  in  himself.* 

22.  Trustees  can  petition, — Trustees  alone  have  in  some 
cases  been  allowed  to  petition  for  judicial  management  of 
the  trust-estate.  Thus,  where  they  have  power  to  resign, 
which  gratuitous  trustees  have,  unless  the  contrary  be  ex- 
pressed in  the  deed,*  they  may  petition  for  a  factor.^  Where 
one  of  two  trustees  refused  to  go  on  with  the  management, 
the  other  got  a  factor  on  the  trust  f  and  where  two  trusts 
were  constituted  in  favour  of  the  same  parties  as  trustees, 

Reid  or  Shaw,  2ist  Feb.  1852,  24  Sc.  Jurist  266,  and  nth  March  1852, 
14  D.  762 ;  Soutar  v.  Brown,  25th  Nov.  1852,  15  D.  89. 

*  Esson,  19th  July  185 1,  14  D.  10. 

*  Wotherspoons,  15th  Dec.  1775,  M.  7450 ;  Grant,  2d  March  1790,  M. 
7454 ;  Roughead,  5th  March  1833,  1 1  S.  516 ;  Walker,  30th  May  1837,  9 
Scot.  Jur.  480;  Cairns,  19th  Jan.  1838,  16  S.  335 ;  Douglas,  14th  Dec. 
1839,  2  D.  238;  M^Aslan,  17th  July  1841,  3  D.  1263;  Glasgow,  5th 
Dec.  1844,  7  D.  178 ;  Barry,  nth  March  1847,  9  D.  917,  19  Scot.  Jur. 
419;  Patrick,  6th  March  1850,  12  D.  911 ;  Morris  v.  Bain,  27th  Feb. 
1858,  30  Scot  Jur.  369,  20  D.  716 ;  Fleming  v,  Craig,  30th  May  1863,  i 
M.  85a 

•  Scott,  17th  June  1845,  17  Scot.  Jur.  456. 

*  Taylor,  i8th  July  1857,  19  D.  1097,  and  14th  Nov.  1857,  20  D.  52 ; 
Paterson,  23d  Feb.  1865,  3  M.  559. 

'  Trusts  (Scotland)  Act  (30  and  31  Vict.  cap.  97),  sec.  14. 

•  25  and  26  Vict.  cap.  84,  sec.  i.  See  Maxwell's  Trs.  v.  Maxwell, 
4th  Nov.  1874,  2  R.  71,  where  all  the  trustees  resigned. 

'  M*Kenzie,  20th  Dec.  1828, 7  S.  223 ;  Shand,  20th  March  1862,  24  D. 
829.    See  Trusts  Act  1867  (30  and  31  Vict.  cap.  97),  sec.  10. 

•  Forbes  v.  Forbes,  14th  Feb.  1852,  14  D.  498. 

D 
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but  from  irreconcilability  of  interest  they  could  not  manage 
both,  they  got  a  factor  on  one  of  them.^  A  trustee  excluded 
from  the  management  by  his  co-trustee  got  a  factor  appointed 
on  the  trust.^  In  another  case  two  trustees  out  of  four  were 
petitioners,  alleging  that  the  trust  was  in  a  paralysed  condi- 
tion owing  to  the  mismanagement  of  a  third  who  was  named 
factor  by  the  deceased.* 

23.  Representatives  of  a  deceased  Trustee, — ^The  represen- 
tatives of  a  deceased  trustee  may  have  a  title  to  ask  for  a  factor 
to  continue  the  management.  Thus  a  factor  was  appointed 
on  the  petition  of  the  widow  and  executrix  of  a  deceased 
trustee,  who  had  made  considerable  advances  to  the  trust,  in 
security  of  which  he  would  have  been  entitled  to  retain  the 
trust-estate.*  On  the  same  principle,  a  widow,  who  had 
obtained  an  assignation  to  a  heritable  security  over  the 
trust-estate,  which  she  had  paid,  her  husband  having  been 
personally  bound  therein,  was  found  entitled  to  get  a  factor 
appointed  in  order  that  she  might  be  repaid.* 

24.  Heir  and  brother  of  Testator, — It  would  appear  that 
the  heir  or  successor  of  a  testator  in  either  heritage  or 
moveables  would  have  a  good  title  to  apply  for  a  factor  on 
the  deceased's  estate ;  ®  and  a  brother  of  the  deceased,  with 
concurrence  of  the  representatives  of  his  executors,  got  a 
trustee  and  managers  on  a  school  endowment  in  respect  of  the 
death  of  those  nominated  by  the  testator.^ 

26.  Petitioners  witere  a  charity — 

{a)  Lord  Advocate^  Commissioners  of  Supply^  f-P-s  of 
County^  &c, — Where  the  bequest  is  for  a  charitable  purpose, 


*  Halcomb  v.  Thorns,  9th  July  1853,  1$  D.  861. 

*  Macarthur  v,  Gemmil,  5th  July  1839,  i  D.  11 74. 
3  Adie  V,  Mitchell,  19th  Dec.  1835,  14  S.  185, 

*  Burnett  v,  Boyd,  24th  Jan.  1829,  7  S.  314. 

*  Shaw  V,  Steele,  21st  Feb.  1852,  24  Scot  Jur.  266. 

*  Hill  V,  Bums,  14th  April  1826,  2  W.  and  S.  Zo,fer  Lord  Gifford. 
'  Morison,  30th  June  1863,  i  Macph.  1009. 
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the  Lord  Advocate,^  the  Commissioners  of  Supply  or  Justices 
of  Peace  of  the  County,  or  the  Magistrates  of  the  city  or 
town,  to  be  benefited  by  the  charity,  or  the  Incorporated 
Trades  of  the  place,  can,  on  the  ground  of  public  interest, 
appear  and  ask  the  Court's  assistance  in  vindicating  the  be- 
quest by  the  appointment  of  a  factor  or  otherwise.^ 

(Jb)  Presbytery  of  Bounds. — Presbyteries  have  a  title  under 
the  Act  1633  (i  Car.  I.  c.  6),  to  take  measures  to  protect 
bequests  for  charitable  purposes.' 

{c)  Kirk  Session  of  Bounds — Episcopal  Minister  atid  Vestry- 
nten, — The  parish  minister  and  kirk-session,  and  the  Episcopal 
minister  and  his  vestrymen  have  been  the  petitioners  for 
trustees  to  manage  a  charitable  bequest  for  the  Episcopalian 
poor  of  the  parish.* 

{d)  Parish  minister^  Sluriff-Substitute  and  S/ieriff-Clerk. 
— The  Minister  of  the  parish  of  Dunblane,  the  Sheriff-Sub- 
stitute, and  Sheriff-Clerk-Depute,  were  held  not  to  have  a 
good  title  to  vindicate  a  bequest  to  the  poor  of  Dunblane, 
to  be  divided  by  the  resident  minister  of  the  Presby- 
terian Church,  and  the  two  highest  civil  officers  in  the  town. 
But  there  rules  of  American  law  were  applied.*  The  heri- 
tors and  kirk-session  have  petitioned  successfully®. 

(e)  Operatives  who  are  Parishio7ters  and  may  be  Paupers 
may  vitidicate  bequest  to  Poor, — On  the  other  hand,  a  title 

*  Trusts  (Scotland)  Act  1867  (30  and  31  Vic.  c.  97),  sec.  16.  See 
Magistrates  of  Edinburgh  v  McLaren,  21st  July  1879,  L.R.,  4  App.  Ca. 
823 ;  Macandrew,  19th  May  1868,  5  Scot.  Law  Rep.,  504. 

*  Commissioners  of  Berwickshire  v.  Craw,  i8th  June  1678,  M.  1351  ; 
Magistrates  of  Montrose  v.  Ewen,  28th  June  1825,  i  W.  and  S.  595  j 
Merchant  Company  and  Trades  of  Edinburgh  v.  Heriot's  Hospital, 
9th  August  1765,  M.  5750;  Bow  V,  Patrons  of  Cowan's  Hospital,  6th 
Dec.  1825,  4  S.  280;  Ferguson  v,  Marjoribanks,  ist  April  1853,  15 
D.  637  ;  Magistrates  and  Trades  of  Dundee  v,  Lindsay  &  Morris,  14th 
Deo  1856,  19  D.  168,  26th  June  1857,  19  D.  918,  nth  May  1858,  20  D. 
(H.L.)  9,  8th  Feb.  1861,  23  D.  493. 

*  Presbytery  of  Dundee  v.  Magistrates  of  Dundee,  19th  March  1858, 
20  D.  849. 

*  Low,  &c.,  17th  Nov.  1865,  4  Macph.  45. 

*  Boc  V,  Anderson,  nth  Nov.  1857,  20  D.  n  ;  also  12th  March  1861, 
23  D.  726,  and  8th  March  1862,  24  D.  732. 

*  Forbes,  15th  Dec.  1877,  5  R.  328. 
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to  sue  an  action  of  declarator  as  to  the  administration  of  a 
legacy  for  the  benefit  and  behoof  of  the  poor  in  the  parish 
was  held  to  be  possessed  by  twenty  "  weavers  in  Bathgate, 
and  also  all  parishioners  of  the  parish  of  Bathgate  and  resi- 
denters  therein,  and  having  all  of  them  an  interest  in  the 
due  management  and  administration  of  the  charitable 
bequest  and  legacy,"  who  averred  that  they  belonged  to  a 
class  of  operatives  who  were  frequently  thrown  out  of  em- 
ployment, and  who  thus  came  at  times  to  be  able-bodied  poor 
for  whom  no  provision  is  made  by  the  Poor  Law.^  Again, 
certain  residenters  in  Dundee,  who  alleged  themselves  to 
be  poor,  aged,  and  impotent  persons  of  that  town,  and  of  the 
class  of  persons  contemplated  in  a  bequest  for  the  mainten- 
ance of  the  aged  and  impotent  people  there,  had  their  title 
sustained  to  vindicate  the  bequest,  and  insist  on  its  proper 
management.'  The  title  of  burgesses  to  apply  for  sequestra- 
tion of,  and  a  factor  on,  four  mortifications,  the  purposes  of 
which  were,  (i)  education  of  sons  of  decayed  burgesses  ;  (2) 
supporting  respectable  unmarried  females;  (3)  educating 
bursars  at  St  Andrews  University;  and  (4)  preaching  an 
annual  sermon  against  cruelty  to  animals — ^was  sustained.* 

(/)  Office-bearers  of  charities  for  their  own  and  other  chart- 
ties. — Where  there  was  a  bequest  of  residue  to  be  divided 
among  the  charities  of  Edinburgh  by  trustees  who  had  all 
died,  a  factor  was  obtained  in  a  petition  presented  by  the 
oflSce-bearers  of  seventeen  charities,  who  "not  only  repre- 
sent and  make  the  present  application  on  behalf  of  the 
charitable  institutions  of  which  they  are  office-bearers,  but 
the  charitable  institutions  of  Edinburgh,  these  being  the 
objects  of  the  testator's  bounty."  Eight  of  the  petition- 
ing.  charities  had  already  shared  in  the  bequest,  but  "the 
institutions  represented  by  the  petitioners  had  reasonable 
expectations  of  being  included  by  the  trustee  in  the  benefits 


1  Liddle  v,  Kirk-Session  of  Bathgate,  14th  July  1854,  16  D.  1075. 
See  also  Steedman  v  Malcolm,  23d  June  1842,  4  D.  1441. 

a  Baird  v.  Magistrates  of  Dundee,  5th  Feb.  1862,  24  D.  447,  reversed 
3d  March  1863,  i  Macph.  (H.  of  L.  Reps.)  6. 

»  Baird  v.  Magistrates  of  Dundee,  i8th  Nov.  1865,  4  Macph.  69. 
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of  the  trust,  and  at  any  rate  the  whole  institutions  repre- 
sented by  the  petitioners  are  of  the  class  among  which  the 
remaining  funds  of  the  trust  fall  to  be  distributed — the 
whole  of  the  petitioners  have  a  contingent  interest  in  the 
reversion  of  the  estate."  On  this  petition  a  factor  was  ap- 
pointed.^ 

26.  Lapse  of  subsidiary  trust. — Where  a  subsidiary  trust 
under  a  settlement  has  been  created,  and  the  trust-legatees 
under  it  fail  in  any  way,  the  trustees  under  the  settlement 
may  petition  for  a  factor  ;^  and  the  same  principle  applies 
where  the  trusts  are  in  any  way  related.*  The  surviving 
subsidiary  trustees  also  have  a  title.^ 

27.  Trustees  in  order  to  get  a  discharge, — If  trustees  are 
instructed  to  hand  over  a  subject  or  pay  a  legacy,  and  they 
cannot  otherwise  fulfil  the  testator's  instructions  and  obtain 
a  valid  discharge,  they  can  apply  for  a  factor  to  receive  and 
discharge  the  same.*  They  would  seem,  on  the  same  prin- 
ciples, to  be  warranted  in  applying  for  a  curator  bonis  to  a 
party  incapable,  in  order  to  his  receiving  from  them  what 
they  are  due  to  that  party,  and  granting  them  a  discharge 
therefor.  The  interests  of  such  a  party  would  thereby  be 
more  effectually  protected,  at  the  same  time  that  the  trustees 
would  be  no  less  validly  discharged,  than  by  raising,  as  is  the 
more  usual  course,  a  multiplepoinding  and  exoneration  in 
which,  on  paying  the  fund  into  Court,  a  judicial  discharge 
would  be  obtained.  To  the  course  adopted  from  such  con- 
siderations the  Court  have  more  than  once  shown  an  inclina- 

*  Strong,  &€.,  8th  Dec.  i866.  Lord  Mure — not  reported,  but  noticed  in 
Macandrew  (Mackenzie's  factor),  19th  May  1868,  5  Scot  Law  Rep.  504. 

*  King's  College  v,  Ogilvie,  Elchies'  Rep.,  voce  "Trust,"  No.  11,  and 
Notes,  voce  "Jurisdiction,"  No.  21 ;  Marischal  College  v,  Ramsay ; 
Elchies*  Rep.  voce  Jurisdiction,  App.  ii.,  No.  21  ;  Campbell,  26th  June 
1752,  M.  7440;  Macdowall,  20th  Nov.  1789,  M.  7453. 

'  Seton  V,  Seton,  28th  Nov.  1855,  18  D.  117. 

*  Wylie,  28th  June  1850,  12  D.  11 10. 

*  See  cases  of  King's  and  Marischal  Colleges  and  Wylie,  supra; 
Dick  Lauder,  12th  Nov.  1851,  14  D.  14;  also  Gilmour,  14th  Jan.  1857 
(not  reported). 
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tion,  although  perhaps  in  strict  principle  the  consignation  of 
the  fund  in  Court  by  the  debtor,  there  to  remain  unless  so 
far  as  the  party  principally  interested  in  the  application  of 
the  annual  proceeds  was  concerned,  is  the  more  legal  and 
correct  way. 

28.  Liferentrixoffundcan  apply, — Thus,  where  the  debtor 
in  a  bond  payable  to  a  lady  in  liferent  for  her  liferent  use 
allenarly,  and  to  her  lawful  children  equally  in  fee,  was  desirous 
to  pay  off  the  bond,  but  raised  doubts  as  to  the  competency  of 
a  discharge  by  the  liferentrix,  on  her  petition  the  Court  ap- 
pointed a  factor  on  the  fee  of  the  sum  so  secured,  in  order  to 
concur  in  the  discharge  to  the  debtor,  and  to  re-invest  the 
sum  to  be  received  from  him  on  the  same  destination.^ 

29.  Debtor  to  trust — can  lu  apply  f — The  debtor  could  have 
opposed  such  an  application,  and  was  therefore  made  a  party 
to  it.     It  is  thought  that  he  might  have  made  the  application. 

30.  Fiars  of  fund  can  apply  ;  also  conditional  institute  or 
substitute, — The  fiars  could  undoubtedly  have  done  so,*  and  a 
conditional  institute  or  substitute  may  apply  for  a  factor  on 
a  property  which  the  heir-at-law  of  their  author  possesses, 
alleging  the  intention  to  reduce  the  petitioner's  title  on  the 
head  of  deathbed.^  The  Court's  willingness  to  interfere  to 
protect  property  in  the  hands  of  a  party  having  an  interest 
adverse  to  that  of  the  petitioner  has  been  often  expressed. 

31.  Widow  and  children  w/tose  provisions  imperilled, — A 
widow  and  children  obtained  the  appointment  of  a  factor  on 
the  estate  of  the  husband  and  father,  because  it  was  in  the 
hands  of  his  successor,  who  had,  it  was  alleged,  burnt  the  deeds 
under  which  burdens  in  their  favour  were  constituted.* 

^  Gowans  and  Prentice,  both  on  9th  March  1849,  ^^  1^*  1028. 

'  Nisbet  V.  Fraser,  31st  Jan.  1835,  13  S.  384;  Chiene  or  Thomson, 
loth  July  1857,  19  D.  964. 

'  Keiling  v  Kirkwood,  15th  June  1839,  i  D.  1024. 

*  Lady  Walker  Drummond,  nth  March  1856 — not  reported,  but 
noticed  in  Wryghte  v.  Lindsay,  20th  Nov.  1856,  19  D.  57  ;  and  Walker 
Drummond,  13th  June  1857,  19  D.  859. 
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32.  Parties  to  contract  of  marriage  niay  apply ;  also  t/ie 
wife  alone, — The  parties  to  an  ante-nuptial  marriage  contract 
may,  on  the  failure  of  the  trustees  therein  named,  apply  for  a 
factor  under  it ;  ^  or  one  of  the  spouses  may  do  so,^  and  if  it 
be  the  wife  who  is  the  petitioner,  the  Court  will  give  her  a 
curator  ad  litem  if  necessary,  to  enable  her  to  make  and 
follow  out  the  application.' 

Beneficiaries, — The  beneficiaries  under  such  deeds  have 
a  good  title  to  get  the  management  continued  by  the  appoint- 
ment of  a  factor  where  it  would  otherwise  fail ;  and  in  fact 
the  whole  decisions  relative  to  the  parties  sufficiently  inter- 
ested in  testamentary  trusts  to  obtain  a  factor  on  them  may 
be  held  as  applicable  to  trusts  under  marriage  contracts. 

33.  A  wife  litigating  with  husband  can  obtain;  also^ 
claimants  in  MP,^  or  claimants  to  an  estate, — A  wife  vindi- 
cating her  rights  to  the  proceeds  of  her  heritage  in  a  reduc- 
tion brought  by  her  husband  will  get  a  factor  thereon.*  This 
is  on  the  principle  that,  where  otherwise  entitled  to  ask  the 
Court  to  oust  a  party  holding  a  fiduciary  character  from 
possession,  any  of  the  litigants  in  a  cause  may  competently 
present  a  petition  to  the  Court  for  a  factor  to  manage  the 
property  or  estate.  The  claimants  on  the  fund  in  fnedio  in  a 
multiplepoinding  may  petition  for  a  factor  thereon.*  The 
prospect  of  a  competition  relative  to  an  estate  where  no 
party  is  in  possession  will  justify  the  Court  in  appointing  a 
factor  on  the  application  of  one  or  more  of  the  claimants.® 

1  Harper,  7th  Feb.  1833,  11  S.  365 ;  MelviUe,  8th  March  1856,  18  D. 
788. 

*  Nicolson,  29th  Jan.  1850,  12  D.  911. 

«  Ritchie  or  Alcock,  3d  June  1840,  2  D.  looi,  and  2d  June  1855,  17 
D.  785  ;  Primrose,  9th  March  1850,  12  D.  916 ;  M'Gibbon  or  Davidson, 
i8th  June  1857,  19  D.  862.  But  sec  Conjugal  Rights  Act  (24  and  25 
Vic  c  86),  §  6. 

♦  Paterson  v,  Waddell,  i8th  Nov.  1837,  16  S.  79- 

*  Christy  V.  Paul,  loth  July  1834, 12  S.  916.  See  2  Bell's  Comm.  300 
(M'Larcn's  Ed.  279). 

•  Young,  15th  Nov.  1851,  13  D.  950;  M'CuUoch,  nth  Dec.  1851,  14 
D.  311 ;  Livingston,  2d  July  1853,  noticed  under  i6th  Jan.  1857,  19  D. 
280. 
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34.  Factor  loco  tutoris  ;  Curator  bonis,  &c, — ^Another 
class  of  petitioners  is  found  in  the  case  of  estates  already 
under  the  protection  of  the  Court,  but  in  which,  owing  to  a 
change  of  circumstances,  an  alteration  in  the  nature  of  the 
office  is  necessary.  In  such  cases  the  old  officer  is  entitled 
to  petition.^ 

36.  Successor  will  be  got^  where  previous  appointment  by 
any  party  entitled  to  get  factor  originally, — In  the  ordinary 
case,  the  fact  of  a  previous  appointment  will  go  far  to  make 
it  unnecesary  to  instruct  circumstances  demanding  a  con- 
tinuance of  judicial  management.  Those  parties  who  would 
have  had  a  title  to  get  a  factor  appointed  originally  have  a 
title  to  petition  for  the  recall  of  the  appointment  and  for  a 
successor.^ 

IV.  Respondents  and  Compearers. 

36.  All  parties  interested  to  be  made  respotidents  in  peti- 
tion for  appointment, — All  parties  who  have  any  interest, 
however  remote,  in  the  estate  should  be  made  respondents, 
and  that  by  name,*  even  though  furth  of  Scotland ;  *  and 
any  one  of  such  parties,  even  though  no  service  be  made 
on  him,  will  be  allowed  to  compear  in  the  application. 
In  one  case  it  was  held  that  cdictal  citation  does  not  take 
longer  time  than  other  citation,*  but  this  is  doubtful.* 
The  trustee  on  the  bankrupt  estate  of  a  remote  heir  was, 
as  having  a  good  though  contingent  interest,  found  entitled 
to  appear.^    The  person  in  whom  the  trust-estate  was  last 

^  Macdonald,  2oth  Feb.  1849,  11  D.  1028. 
«  See  infra,  §  55. 

'Duke  of  Northumberland,  8th  March  1854,  16  D.  803;  Russell, 
27th  June  1855, 17  D.  1005 ;  Hutchison,  27th  Feb.  1847, 19  Scot.  Jur.  347. 

*  Dalrymple,  25th  June  1836,  14  S.  loii. 

*  Per  Lord  Kinloch  in  Ogilvy,  28th  May  1858,  noticed  in  subsequent 
Chapter  on  Procedure. 

*  In  a  recent  petition  for  authority  to  sell  trust  estate  Lord  CraighiU 
ordered  intimation  on  inducia  of  14  days— Duthie,  21st  Nov.  1879,  ^^o^ 
reported.  See  A.S.,  i8th  Dec.  1868,  which  however  is  not  in  terms  ap- 
plicable to  petitions. 

'  Finlayson,  4th  June  1835,  13  S.  861. 
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vested,  or  his  representatives  "or  other  parties  interested," 
have  had  their  right  to  be  called  and  heard  recognised  by 
the  Titles  to  Land  (Scotland)  Act  1860.^ 

37.  Intimation, — Attempts  have  been  made  to  get  the 
Court  to  dispense  with  intimation,  but  without  success,* 
although,  before  the  practice  of  the  Court  acquired  its  present 
consistency,  such  a  course  seems  to  have  been  in  rare 
instances  followed.'  It  is  a  false  economy  to  stint  service 
of  a  petition,  because  the  validity  of  the  appointment  depends 
upon  all  parties  interested  in  any  way  being  made  aware 
of  and  concurring  in  the  application  for  a  factor.* 

38.  W/ten  conclusion  for  appointment  contained  in  sum- 
mons.— ^Where  a  conclusion  for  a  factor's  appointment  is  con- 
tained in  a  summons,  there  is  the  usual  formal  service  on  the 
persons  necessary  as  defenders ;  and  it  would  seem  that  in 
those  other  appointments,  which  the  Court  make  without 
having  a  petition  before  them,  there  is  no  intimation  or  ser- 
vice necessary.* 

39.  Intimation  in  petitions  under  t/ie  Bankruptcy  Act 
1856. — In  petitions  for  factors  under  sect.  164  of  the  Bank- 
ruptcy Act  of  1856  (19  and  20  Vict  c.  79),  intimation  on  the 
walls  and  Minute  Book  is  asked,  along  with  an  order  to  inti- 
mate in  the  Edinburgh  Gazette^  but  no  specific  prayer  for 
service  on  individuals  is  introduced,  there  being  substituted 
a  prayer  for  service,  "  in  such  other  form  and  way,  and  to 
such  persons  as  to  your  Lordships  may  seem  fit,"  such  ser- 
vice being  what  the  Act  authorises  to  be  sought.  Wherever 
there  is,  as  regards  statutory  appointments,  provisions  on 
the  subject  of  intimation  and  service  of  the  application,  the 

*  23  and  24  Vic.  c.  143,  §  38  ;  now  31  and  32  Vict.  c.  loi,  §  24. 

«  Hutchison,  27th  Feb.  1847,  19  So.  Jurist  347 ;  Taylor,  i8th  July 
1857,  19  D.  1097 ;  Wilson,  15th  March  1859,  21  D.  736. 

*  Frazer,  i8th  December  1828,  7  S.  205  ;  Livingstone,  3d  July  1835, 
13  S.  1033. 

*  Gordon  v,  Gunn,  22d  Dec.  1832,  11  S.  235  ;  Fowlds  v,  Hodges,  10 
Dec  1836,  15  S.  244.    See  more  fully  Chapter  on  Procedure. 

*  Jaffray,  20th  Dec.  185 1,  14  D.  292. 
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prayer  must  at  least  embrace  the  statutory  respondents.  In 
an  application  for  a  factor  under  sect  14  of  the  late  Bank- 
ruptcy Act,  2  and  3  Vict  c.  41,  intimation  was  not  considered 
to  be  necessary.^  But  if  nothing  be  enacted  in  reference  to 
it,  the  principles  on  which  intimation  and  service  are  prayed 
for,  and  made  in  common  law  applications,  will  regulate  who 
are  to  be  made  respondents.* 


V.  Who  appointed  Factors. 

40.  W/io  eligible, — Any  male'  of  age  within  Scotland,* 
in  good  circumstances,*  and  not  under  incapacity,  or  dis- 
qualified by  interest,®  or  his  own  position,^  may  be  selected 
for  the  office, — "  a  responsal  indifferent  person  to  intromit 
for  all  behoofs,"  as  Fountainhall  has  it.® 

41.  Only  one  person  will  be  appointed  Factor. — As  a 
general  rule,  only  one  person  will  be  appointed  an  officer  of 
Court  ;•  and  on  the  same  principle  the  appointment  must  be 
in  favour  of  an  individual,  and  not  a  company  or  firmJ®  But 
in  the  case  of  a  charity  the  Court  vested  the  funds  and 
management  thereof  in  the  hands  of  the  provost  and  bailies 
of  the  burgh,  and  of  certain  managers  to  be  appointed  as 
directed  by  the  Court,^^  for  behoof  of  the  persons  entitled  to 
relief  out  of  its  funds. 


^  Gillespie,  21st  Nov.  1840,  3  D.  133. 

•  Graham,  22d  Jan.  1858,  20  D.  436 ;    Lumsden   (Western  Bank 
Liquidators)  14th  Dec.  1858,  21  D.  no. 

•  See  infra^  §  46. 

•  See  infra^  §  42. 

•  Sec  infra^  §  44. 

•  See  infra^  §  47. 

'  See  infra^  §§  45,  48,  49. 

•  Catenach  v.  Fraser,  7th  June  1707,  M.  14,342. 

•  Brown,  ist  Feb.  181 5,  F.C. ;    Watson,  21st  Feb.  1839,  i  D.  543  ; 
Sloan,  1 8th  Dec.  1844,  7  D.  227. 

"  MTarlane  v,  Donaldson,  12th  May  1835,  13  S.  725,  per  Lord 
Gillies,  p.  734. 
"  Kirkcaldy  Prime  Guilt  Box  Trs.,  27th  May  1859,  21  D.  871. 
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42.  Factor  must  be  resident  in  Scotland, — A  person  out  of 
Scotland  will  not  be  appointed,  because  he  is  beyond  the 
jurisdiction  of  the  Court  ;^  and  if  after  appointment  the 
officer  leave  the  jurisdiction  aninto  remanendi  he  will  not  be 
continued  in  the  office.*  The  only  case  in  the  books  opposed 
to  this  principle  is  one  in  which — most  likely  per  incuriam — 
a  merchant  in  Liverpool  was  appointed  factor  loco  tutoris} 

43.  Court  will  liave  regard  to  Factor's  usual  avocations, — 
The  nature  of  the  proposed  factor's  usual  occupation  is  a 
material  element  in  considering  his  fitness  for  office.  Of 
recent  years  accountants  have  been  the  parties  usually  sug- 
gested to  the  Court ;  but  there  is  nothing  to  prevent  a 
person  of  ordinary  business  habits  from  being  appointed, 
unless  extensive  accountings  require  to  be  gone  into.* 
On  the  other  hand,  where  the  estate  requires  much  delicacy 
and  discretion  in  its  management,  and  an  acquaintance  with 
other  business  than  that  of  ordinary  accounting,  the  Court 
will  prefer  some  one  as  their  officer  who  is  possessed  of  these 
special  qualifications.*  Where  the  estate  on  which  the 
appointment  of  a  factor  was  sought  was  situated  at  a 
distance  from  Edinburgh,  and  the  appointment  of  an 
accountant  in  Edinburgh  would  have  caused  great  expense, 
a  party  resident  in  the  county  where  the  lands  lay  was 
preferred.® 

44.  Bankrupt  will  not  be  appointed. — The  responsibility 
of  the  factor  in  respect  of  worldly  circumstances  is  another 
matter  in  regard  to  which  the  Court  endeavours  to  exercise 
every  care.  Thus  they  will  not  appoint  an  undischarged 
bankrupt.  In  the  first  case  which  occurred  the  Court  were 
divided  as  to  whether  an  undischarged  bankrupt  who  had 


*  Adie  V,  Mitchell,  19th  Dec.  1835,  14  S.  185 ;  Robertson,  3  Dec 
1846,  9  D.  210. 

*  Bell,  7th  March  1834,  12  S.  531. 
«  Scott,  19th  Feb.  1851,  13  D.  951. 

*  Anderson,  22d  Nov.  1854,  17  D.  97. 

*  Dixon  V.  Watson,  20th  Jan.  1832,  10  S.  209. 

*  M'Culloch  V.  Forman,  nth  Dec.  1851,  14  D.  311. 
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been  nominated  was  absolutely  ineligible. for  office  or  merely 
liable  to  objection  by  the  other  parties.  Lord  Balgray  said 
— "  In  regard  to  the  bankrupt  nominee,  I  conceive  the  objec- 
tion to  him  to  be  so  strong  that  if  insisted  in  by  any  party 
possessing  the  smallest  interest  the  Court  must  give  effect 
to  it;"  and  the  Lord  President's  opinion  was,  that  "had  all 
parties  agreed,  we  would  have  nominated  any  manager  who 
was  acceptable  to  them,  but  as  they  do  not,  we  cannot  name 
an  undischarged  bankrupt  as  judicial  factor."  Lord  Gillies, 
on  the  other  hand,  "  considered  a  bankrupt  ineligible ; "  and 
Lord  Craigie  "  concurred  in  thinking  that  a  bankrupt  ought 
not  to  be  appointed  by  the  Court  as  judicial  factor,  and  that 
no  confidence  which  parties  might  privately  feel  themselves 
warranted  to  repose  in  him  could  sanction  the  Court  in  such 
an  appointment"^  The  more  rigid  view  has  now  prevailed,* 
and  has  met  with  such  general  acceptance  that  the  Court,  on 
the  insolvency  of  a  factor,  will  recall  his  appointment  and 
nominate  a  new  factor.' 

46.  Trustee  on  tlu  estate, — Disqualification  may  sometimes 
arise  from  a  party's  having  acted  in  the  matters  of  the  estate 
in  the  character  of  trustee.  This  ground  of  objection  was 
sustained  where  the  factory  was  sought  over  an  entailed 
estate  regarding  which  there  was  the  prospect  of  various 
questions  arising,  and  it  was  the  trustee  for  the  creditors  of  a 
previous  heir  of  entail  who  was  suggested  as  factor.*  On  the 
other  hand,  where  a  partner  of  a  dissolved  firm  had,  on  his  ap- 
prehension on  a  charge  of  forgery,  granted  a  trust-assignation 
and  factory  in  favour  of  a  party,  in  order  that  he  might  wind 
up  the  concern,  as  in  implement  of  the  minute  of  dissolution, 
the  Court  nominated  the  trust-assignee  to  be  factor.*  But 
a  party  who  has  declined  to  accept  of  a  trust  will  not  be 


1  Dixon  V.  Watson,  2oth  Jan.  1832,  10  S.  209. 

2  Miller,  20th  June  1840,  2  D.  1181. 

•  Fraser,  28th  Feb.  1849,  11  D.  1028 ;  Miller,  I7tli  Nov.  1849,  12  D. 
911,  22  Scot.  Jur.  6. 

*  M*Culloch  V,  Forman,  nth  Dec.  185 1,  14  D.  311. 

^  Marshall  2/.  Anderson,  5th  June  1841,  3  D.  989,  16  F.  1038. 


Chap,  iii.]     TRUST-ESTATES,  INCLUDING  CHARITIES.  45 

appointed,  factor  to  execute  the  purposes  of  it,  although 
suggested  for  the  office  by  the  beneficiaries  under  the  deed  ;  ^ 
as  the  Courts  here,  equally  with  those  in  England,  regard  a 
trustee  disclaiming  and  then  acting  for  profit  in  connection 
with  the  estate  as  a  party  open  to  grave  suspicion.*  A 
trustee  resigning  a  trust  will,  it  is  thought,  be  equally 
ineligible.  But  the  rule  is  not  so  plainly  applicable  to  a  trus- 
tee who  has  been  superseded  through  no  fault  or  desire  of  his 
own,  as  where  a  quorum  fails,  or  to  a  trustee  who  agrees  to 
act  gratuitously.* 

46.  Women, — It  may  now  be  taken  as  the  general  rule 
that  women  will  not  be  appointed  judicial  factors.  Tait* 
says — "  In  naming  a  factor  loco  tutoris  the  Lords  (4th  August 
1768)  inclined  to  think  it  a  virile  officium,  and  declined  to 
name  a  woman  ;  but  of  late  they  have  relaxed  from  this  and 
have  named  women — a  mother  or  sisters;  4th  July  1778  they 
named  a  wife."  There  are  also  cases  of  modern  date  in 
which  women  have  been  appointed — usually  as  factors  loco 
tutoris  or  curators  bonis  to  their  own  children,*  but  such 
cases  are  exceptional  ;•  so  that,  while  there  is  no  absolute 
prohibition,  a  woman  will  rarely  be  made  a  factor  in  future. 

Where  woman  marries, — It  would  appear  that  a  woman 
who  is  a  factor  may  continue  in  office  after  marriage  provided 
her  husband  consents.^  The  rule  is  the  opposite  in  regard 
to  tutors  and  curators  at  common  law,  where  the  office  falls 
ipso  jure  on  marriage,*  but  the  Court  do  not  seem  inclined 
to  extend  the  prohibition  to  the  various  officers  whom  they 

*  Pennycook,  20th  Deo  1851,  14  D.  311. 

*  Kerr  on  Receivers,  pp.  93-95. 
'  Kerr  on  Receivers,  supra, 

*  M.  S.  V.  NobiU  Officium. 

*  Anderson,  31st  Jan.  1829,  4  F.  445  ;  Hammond,  20th  Dec.  1831,  10 
S.  167  ;  Gumming,  4th  Feb.  1848,  20  Scot.  Jur.  200. 

*  Hepburn,  17th  Feb.  1843,  5  D.  655 ;  Fraser,  6th  March  1845,  17 
Scot.  Jur.  291 ;  Thorbum,  2d  July  1846,  8  D.  1000 ;  Galloway,  ist  Feb. 
1855,  17  D.321. 

7  Lambe  v.  Ritchie,  14th  Dec  1837,  16  S.  222,  note;  but  see  Ander- 
son, 31st  Jan.  1829,  4  F.  445,  where  a  re-appointment  was  made. 

*  Ersk.  i.  7,  12 ;  Fraser  on  Guardian  and  Ward,  pp.  171  and  346. 
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are  in  the  habit  of  appointing  in  the  exercise  of  their  equit- 
able jurisdiction.     It  does  not  extend  to  trustees.* 

47.  Disqualification  through  adverse  interest, — One  of  the 
most  obvious  rules  in  regard  to  the  appointment  of  factors 
is,  that  the  Court  will  not  accept  as  their  officer  anyone 
whose  interests,  whether  personal  or  in  a  representative 
capacity,  are  likely  to  clash  with  those  of  the  person  or  es- 
tate he  would  have  to  manage.  The  existence  of  a  ward 
makes  the  occurrence  of  this  objection  much  more  frequent 
in  the  case  of  factors  loco  tutoris  and  curators  bonis^  but  the 
principle  is  equally  applicable  to  other  officers. 

Wliere  party  proposed  is  factor  on  a  related  estate, — ^The 
case  which  is  most  likely  to  occur  in  practice  is  where  the 
party  proposed  for  the  appointment  is  already  factor  on 
another  estate  in  some  way  related  to  that  which  is  about  to 
be  put  under  judicial  management ;  for  in  such  circum- 
stances the  Court  incline  to  appoint  the  same  person  factor, 
provided  there  is  no  such  conflict  of  interest  as  would  justify 
the  expense  of  a  separate  administration.  Thus,  in  one  case 
a  factor  who  managed  the  mother's  estate  was  appointed 
factor  on  the  father's,  the  interests  of  the  beneficiaries  being 
the  same  in  both.*  On  the  other  hand,  where  the  appoint- 
ment of  the  same  party  as  factor  on  a  lapsed  trust  and  as 
curator  bonis  to  a  lunatic  beneficiary  was  asked,  the  Court 
refused  to  make  the  double  appointment,  but  on  a  restriction 
of  the  prayer  the  person  suggested  was  named  factor  on  the 
trust.' 

W lure  party  proposed  lias  been  adviser  of  parties  interested. 
— Another  ground  of  disqualification  which  frequently  affects 
professional  men  arises  from  their  having  acted  as  the  ad- 

1  Stoddart  v,  Rutherfurd,  30th  June  18 12,  F.C. ;  Darling  v,  Adamson, 
14th  Jan.  1824,  2  S.  584  (607),  nth  May  1825,  i  W.  and  S.  188  ;  Laird  v. 
Miller,  i6th  Nov.  1833,  12  S.  54;  Hill  v.  City  of  Glasgow  Baak,  24th 
Oct.  1879,  7  R.  68. 

'  Scott  V.  Barstow,  17th  June  1856,  18  D.  1041. 

5  Philip,  23d  Nov.  1858,  not  reported. 
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visers  of  parties  interested  in  the  estate  which  is  to  be  put 
under  judicial  management.  Thus,  where  a  petitioner  sought 
the  appointment  of  her  law-agent  as  factor,  this  objection 
was  given  effect  to,  as  it  was  held  that  he  could  not  be  "  an 
impartial  person."^  In  one  case,  however,  the  petitioner's 
agent  was  appointed  factor  loco  tutoris  ;*  but  this  case  would 
not  now  be  held  a  precedent. 

48.  Disqualification  on  account  of  official  position. — Ser- 
vants of  the  Crown  will  in  general  not  be  appointed  factors 
or  curators  ;'  and  this  appears  also  to  be  the  rule  in  England, 
where  the  collector  of  taxes  for  a  county  was  held  incapable 
of  being  appointed  a  receiver,  because  having  given  security 
to  the  Crown  in  his  situation,  in  the  event  of  his  becoming 
indebted  to  the  Crown  and  to  the  estate,  the  former  would 
preferably  sweep  away  all  his  property.*  But  while  the 
Court  decline  to  make  a  permanent  appointment  of  this 
kind,  they  sometimes  nominate,  ad  interim^  parties  officially 
connected  with  the  locality  in  which  the  property  is  situated 
or  the  ward  resides.  In  this  way  the  Sheriff-Clerk  of  the 
county  has  been  appointed,^  and  the  Sheriff-Clerk-Depute.® 

Peers. — It  has  been  held  in  England  that  peers  cannot  be 
appointed  receivers,  because  they  cannot  be  committed.^ 
The  same  consideration  would  seem  to  apply  to  a  member 
of  the  House  of  Commons.' 

*  Mcintosh,  30th  Nov.  1839,  15  F.  155.  See  also  Matthew,  5th  Dec. 
185 1,  14  D.  312 ;  Burnett  v.  Boyd,  24th  Jan.  1829,  7  S.  314. 

*  Hepburn,  17th  Feb.  I843,  5  D.  655. 

*  Esson,  5th  June  1857,  not  reported,  where  officer  became  Accoun- 
tant in  Bankruptcy;  Cowan,  1 851,  not  reported,  but  noticed  in  Mon- 
creiflf  V.  Usher,  15th  Nov.  1861,  24  D.  49,  where  officer  raised  to  the 
bench. 

*  Attorney-General  v.  Day,  19th  Aug.  1817,  2  Maddock  254. 

*  Patrick  v.  Mercer,  i8th  July  1848,  20  Scot.  Jur.  566  ;  Wilson,  30th 
Nov.  1849,  12  D.  248  ;  Fraser  v,  Thorbum,  15th  Dec.  1855, 18  D.  264. 

*  Walker,  30th  May  1837,  9  Scot.  Jur.  480;  Brown,  22d  Dec.  1848, 
II  D.  1027. 

^  Attorney-General  v  Gee,  nth  Aug.  181 3,  2  V.  and  B.  208. 
«  Long  Wellesley's  case,  28th  July  1831,  2  R.  and  M.  639 ;  Lechmere 
Charlton's  case,  24th  Feb.  1837,  2  M.  and  C.  316;  Kerr  on  Receivers  97. 
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Soldiers, — At  one  time,  and  chiefly  on  the  ground  of  con- 
siderations from  the  Roman  law,  soldiers  seem  to  have  been 
considered  objectionable  ;*  but  there  does  not  appear  to  be 
any  such  prohibition,*  although  it  is  thought  that  the  Court 
would  hesitate  to  appoint  a  soldier  who  was  liable  to  be 
called  on  foreign  service. 

Clergymen. — Ministers  of  the  Church  of  Scotland  will  not 
be  appointed  even  ad  interim,  and  the  Court  will  propose 
this  ground  of  objection  ex  propria  motu?  An  exception  oc- 
curred where  one  of  several  parties  appointed  curators  bonis 
to  a  party  incapax  was  a  minister  of  the  Church  of  Scotland ; 
but  he  was  one  of  the  trustees  whom  the  lunatic's  father  had 
named  for  the  management  of  some  property  left  for  his 
support,  and  they  petitioned  to  be  vested  with  the  curatory 
in  respect  of  their  being  trustees.*  In  another  case  a  clergy- 
man of  the  Church  of  Scotland  was,  on  the  application  of  .the 
beneficiaries  under  a  private  trust,  appointed  factor  on  the 
trust-estate.*  But  in  the  most  recent  case  in  which  it  was 
proposed  to  appoint  a  parish  minister,  the  Court  expressed 
their  unwillingness  to  multiply  precedents  for  such  appoint- 
ments, and  another  person  was  accordingly  chosen.*  The 
objection  does  not  apply  to  dissenting  ministers,^  nor  to  un- 
beneficed clergymen  of  the  Church.' 

Schoolmasters, — It  does  not  appear  that  there  is  any 
objection  to  the  appointment  of  a  schoolmaster.® 

1  Douglas  V,  Carmichael,  nth  Jan  1693,  M.  16,314,  where  the  fact  of 
a  tutor  nominate  being  a  soldier  was  one  of  several  reasons  for  asking 
him  to  find  caution. 

*  Brown,  5th  Dec.  1840,  3  D.  188. 

'Thomson,  13th  Nov.  1859,  8  S.  12 ;  Stoddart,  3d  Feb.  1830,  2 
Deas  and  And.  226;  Whitson,  31st  Jan.  1832,  10  S.  268 ;  Bisset,  15th 
Nov.  1836,  15  S.  4. 

*Kirk,  2ist  May  1836,  14  S.  814. 

*  Campbell,  13th  July  1849,  12  D.  913. 
•Brodie,  15th  Feb.  1867,  3  Scot.  Law.  Rep.  223. 

7  Miller  i8th  Feb.  1830,  8  S.  533;  Fletcher,  15th  Nov.  1850,  13  D. 
951  ;  Forbes,  2d  Dec.  1853,  16  D.  109. 

•  Smith,  3d  Dec.  1850,  13  D.  951. 

•  Cairns,  19th  Jan.  1838,  16  S.  335. 
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Officers  of  the  Court  of  Session, — In  consequence  of  what 
were  termed  "the  many  inconveniencies  arising  to  the  leidges," 
writers  and  other  dependents  on  the  Court  of  Session  were 
declared  "  wholly  incapable  of  any  such  trust  or  office  "  as 
was  implied  in  their  being  nominated  factors  to  uplift  the 
rents  of  bankrupt  and  incumbered  estates."  ^  The  disquali- 
fication, however,  has  for  long  been  in  desuetude,*  and  to 
professional  men,  not  otherwise  disqualified,  there  is  now  no 
objection.  At  the  same  time,  in  order  to  obviate  any  diffi- 
culty arising  from  a  combination  of  inconsistent  characters, 
the  tendency  of  which  might  be  to  encourage  litigation, 
professional  men,  if  appointed,  cannot  charge  against  the 
estate  for  professional  work  done  by  themselves.* 

49.  Tlie  Nominee  of  parties — How  dealt  with  ? — Where  a 
contradictor  appears,  and  an  individual  is  agreed  on  between 
the  parties,  the  Court  will  in  the  general  case  appoint  him  to  be 
their  officer.*  Where,  however,  parties  are  unable  to  agree, 
or  the  Court  see  any  other  reason  to  decline  the  suggestion, 
which  they  will  do  if  there  is  any  suspicion  of  collusion,^ 
they  usually  remit  to  the  Sheriff  or  Sheriff-Substitute  of  the 
county  in  which  the  estate  lies  or  ward  resides,  as  the  case 
may  be,  to  suggest  a  party  to  be  appointed.*     In  one  case 


*  Act  of  Scdeninl,  23d  Nov.  17 10. 

'  Home,  7th  March  1793,  M.  16,382 — in  which  a  Writer  to  the  Sigjnet 
was  appointed. 

'  Robertson  v,  Morison,  26th  April  1849, 6  Bell's  App.  422  ;  Flower- 
dew,  22d  Dec.  1854,  17  D.  263  ;  Lord  Gray,  and  Others,  12th  Nov. 
1856,  19  D.  I  ;  Wellwood's  Trs.  v.  Boswell,  17th  Dec.  1856,  19  D.  187  ; 
Lauder,  15th  July  1859,  21  D.  1353;  Mitchell  v,  Bumess,  20th  July 
1878,  5  R.  1 1 24. 

♦  Davidson  v.  Bogle,  26th  Jan.  1837, 15  S.  421  ;  Hay  v,  Murray,  nth 
March  1837,  15  S.  850;  Mcintosh  v,  M*Intosh,  30th  Nov.  1839,  15  F. 

IS5- 

*  Doud  V,  Simpson,  21st  Jan.  1847,  9  D.  511. 

•  Urquhart  v.  Scott,  loth  March  1824,  2  S.  652;  Dewar  v.  Dewar, 
2ist  June  1834,  12  S.  315  ;  Cleugh  v.  Taylor,  loth  Feb.  1837,  9  Sc. 
Jur.  291  ;  Menteath  v.  Menteath,  30th  June  1840,  2  D.  1234  ;  Robertson 
V.  Robertson,  nth  July  1840,  2  D.  1382;  Grant  v,  Murray,  2d  Dec. 
1847,  10  D.  194;  Brown,  22d  Dec.  1848,  n  D.  1027;  Macintosh,  9th 

E 
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the  Court  appointed  the  party  suggested  by  the  Clerk  of 
Court ;  ^  and  in  an  old  case  a  remit  to  nominate  was  made 
to  one  of  the  Lords  of  Session.''  In  one  case  the  nominee 
of  the  petitioner  was  appointed,  although  there  was  competi- 
tion, in  respect  of  the  petitioner's  interest  and  ex  facie  title.' 

50.  May  Parties  petition  for  their  own  Appoint fnentf — 
Although  it  is  not  incompetent  for  parties  to  petition  for 
their  own  appointment,  the  practice  has  been  discouraged. 
Such  appointments,  however,  are  not  uncommon.* 

VI.  Recall  of  Factory  and  of  Appointment. 

Recall  of  Factory. 

61.  Circumstances  in  which  Recall  of  tJie  Factory  will  be 
granted, — ^The  leading  principle  regulating  the  recall  of  all 
classes  of  judicial  factories  is,  that  the  recall  will  be  granted 
only  when  the  Court  are  satisfied  that  the  estate  or  person, 
as  the  case  may  be,  which  they  have  taken  under  their 
management  no  longer  stands  in  need  of  judicial  protection. 
This  rule,  however,  is  subject  to  two  exceptions  or  explana- 
tions. In  the  first  place,  a  factory  will  be  recalled  even  when 
the  subject  of  it  admittedly  requires  a  continuance  of  the 
protection  of  the  Court,  whenever  circumstances  have  so 
altered  as  to  make  it  necessary,  or  advisable,  to  have  a  factor 
of  a  different  class  from  that  which  has  hitherto  existed — 
e,g,  where  a  pupil  becomes  insane  ;*  or,  as  an  example  of 
mere  advisability,  where  it  was  shown  that  a  factory  under 
section  164  of  the  Bankruptcy  Act  would  be  more  advan- 
tageous in  the  circumstances,  the  Court  recalled  a  common 


March  1849,  11  D.  1029 ;  Cochrane  v,  Macaslan,  21st  Nov.  1849,  12  D. 

147- 

^  Stewart  v,  Campbell,  12th  Feb.  1830,  8  S.  512. 

*  Lord  Hyndford  v,  Dickson,  5th  Dec.  1769,  M.  14,347. 
'  Paterson  v.  Waddell,  i8th  Nov.  1837,  16  S.  79. 

*  Carfrae,  nth  July  1839,  14  F.  1059 ;  Allan,  12th  Feb.  1852,  14  D. 
486  ;  Graham,  23d  Jan.  1851,  13  D.  951. 

^  Scott,  7th  Feb.  1855,  17  D.  362. 
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law  factor}'  and  appointed  the  same  person  statutory  factor.^ 
But  in  such  a  case  the  Court  will  not  recall  the  factory  with- 
out making  provision  for  the  future  protection  of  the  estate. 
The  second,  and  perhaps  more  real,  exception  occurs  when 
the  original  appointment  is  null  through  some  error  or  in- 
formality. In  this  case,  if  the  Court  find  it  necessary  to 
recall  the  factory,  they  will  as  a  rule  do  so  without  requiring 
to  be  satisfied  that  there  is  no  need  of  a  continuance  of  their 
protection,  for  until  a  factor  has  been  duly  appointed  the 
oftus  is  against,  and  not  in  favour  of,  the  interposition  of  the 
Court ;  and,  besides,  the  nullity  has  probably  prevented  the 
question  from  being  fairly  tried.*  Taking  the  rule,  however, 
as  subject  to  these  qualifications,  and  applying  it  to  the  case 
of  a  factory  on  a  trust-estate,  it  will  be  found  that  the  usual 
grounds  for  the  recall  of  such  a  factory  are,  either  that  the 
purposes  for  which  the  trust  existed  have  been  fulfilled ;  or 
that  the  trustees  are  entitled,  and  willing,  and  fit  to  resume 
their  functions  ;  or  that  the  truster's  creditors  have  a  right  to 
insist  on  recall. 

WJtere  Trust  Purposes  have  been  fulfilled, — The  common 
case  of  recall  is  where  the  trust  purposes  have  been  fulfilled, 
and  its  general  principles  need  neither  authority  nor  illustra- 
tion. The  only  question  of  difficulty  occurs  where,  in  the 
words  of  Lord  President  Inglis,*  "there  is  left  only  one 
special  interest  to  be  provided  for,  for  which  alone  it  is 
necessary  that  the  trust  should  be  kept  up,  and  that  interest 
is  of  a  partial  kind,  and  may  be  provided  for  just  as  effectually 
in  some  other  way,  and  thus  the  estate  be  liberated  from  the 
trust  and  set  free,  so  as  to  be  conveyed  directly  to  the  resi- 
duary legatee  or  heir-at-law."  Where  these  conditions  arc 
fulfilled,  the  trust  may  competently  be  wound  up;*  and  this 
even  when  the  annuitant  or  other  party  enjoying  the  special 


1  Mackay,  loth  Feb.  1859,  not  reported. 

*  Gordon  v.  Gunn,  22d  Dec.  1832,  11  S.  235;  Fowlds  v.  Hodges, 
loth  Dec  1836,  15  S.  244;  Wood  v.  Mackintosh,  20th  Feb.  1862,  24 
D.  563. 

3  WTiite's  Trustees  v,  Whyte,  ist  June  1877,  4  R.  786. 

♦  Per  Lord  President  Inglis,  White's  Tnistees,  supra. 
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interest  objects.^  On  the  other  hand,  the  consent  of  the 
annuitant  to  the  winding  up  of  the  trust  does  not  necessarily 
make  that  course  competent.  It  may  be  the  intention  of  the 
truster  to  protect  an  alimentary  annuity  against  the  acts  of 
the  annuitant  himself,  and  the  machinery  of  a  trust  is  pro- 
bably the  only  way  in  which  this  intention  can  be  carried 
into  effect  ;^  or  the  right  to  the  residue  may  not  vest  until 
the  termination  of  the  annuity.*  It  is  to  be  observed,  too,  in 
cases  where  the  period  of  division  is  thus  anticipated,  that 
it  does  not  necessarily  follow,  because  the  trust-funds  have 
all  been  paid  over  to  those  interested  therein,  that  the  factor's 
duties  are  thereby  concluded.  The  duty  of  protecting  and 
enforcing  the  rights  of  parties  under  the  special  interest  may 
still  remain  to  him.* 

Where  Trustees  resume  Office, — In  connection  with  this 
point  it  need  only  be  observed  that  trustees  who  have  been 
removed  cannot  resume  office,  but  this  is  not  the  case  where 
the  estate  has  merely  been  sequestrated  ;^  and  that  trustees 
who  have  declined  or  resigned  are  not  entitled  to  withdraw 
their  declinature  or  resignation  f  and  to  present  a  petition  for 
judicial  management  will  be  construed  to  mean  a  declinature, 
unless  the  trust-deed  required  to  be  set  up  at  the  time  of 
petitioning.'' 

Creditors. — It  has  been  held  that  creditors  are  entitled 
under  the  Bankrupt  Statutes  to  petition  for  recall  of  a  factory 
with  a  view  to  the  mercantile  sequestration  of  the  truster's 
estates.® 


*  Munro  r.  Macarthur,  23d  Nov.  1878,  16  Scot.  Law  Rep.  126. 

2  Smith  V,  Campbell,  30th  May  1873,  u  M.  639;  White's  Trustees 
r.  Whyte,  supra, 

'  Pretty  v.  Newbigging,  12th  March  1854,  16  D.  667  ;  Kippen  v, 
Yuile,  24th  Nov.  1871,  10  M.  134 ;  Jack,  5th  Nov.  1874,  12  Scot.  Law 
Rep.  42  ;  Mackay's  Trustees,  3d  Dec.  1878,  16  Scot.  Law  Rep.  197. 

*  Munro  v.  Macarthur,  supra, 

^  Shedden,  27th  June  1867,  5  M.  955. 

^  M*Laren  on  Wills,  ii.  204. 

^  Drummond  r.  Lindsay,  13th  June  1857,  19  D.  859. 

*  Newall's  Trustees  v,  Aitchison,  13th  June  1840,  2  D.  1108. 


Chap,  iii.]      TRUST-ESTATES,  INCLUDING  CHARITIES.  53 

62.  JV/io  entitled  to  petition  for  Recall  of  Factory, — An- 
other important  consequence  of  the  rule  that  the  Court  will 
permit  a  factory  to  be  recalled  only  when  they  are  satisfied 
of  the  future  safety  of  the  estate,  is  found  in  the  fact  that 
the  parties  entitled  to  petition  for  the  recall  form  a  much 
more  limited  class  than  those  who  may  petition  for  the  ap- 
pointment of  a  factor  on  the  one  hand,  or  for  the  recall  of  a 
particular  appointment  on  the  other.  A  mere  remote  or 
contingent  interest  is  not  enough ;  the  petitioner,  where  he 
is  not  the  factor  himself,  must  have  proved  that  he  is  entitled 
to  the  exclusive  possession  and  management  of  the  estate. 
The  mere  averment  of  such  a  title  goes  little  way,  for  the 
Court  would  not,  it  is  thought,  allow  a  petition  for  recall  of 
the  factory  to  be  used  as  the  means  of  deciding  the  peti- 
tioner's claim  to  the  estate.^ 

T/ie  Parties  entitled  to  tlie  Residue —  Wliere  tlure  is  an 
Appeal  to  House  of  Lords, — The  usual  petitioners  are  the 
parties  entitled  to  have  the  trust-estate  under  the  factory 
made  over  to  them,  all  the  trust  purposes  having  been  ful- 
filled. It  sometimes  happens,  where  the  petitioner  is  the 
successful  claimant  in  the  Court  of  Session,  that  an  appeal  has 
been  taken  to  the  House  of  Lords.  The  title  of  the  peti- 
tioner in  such  circumstances  is  undoubted,  but  it  is  a  question 
of  equity  and  expediency  in  each  case  whether  the  Court  will 
recall  the  factory.  Thus  in  one  case,  where  the  successful 
claimant  was  the  trustee  on  the  sequestrated  estate  of  a  de- 
ceased bankrupt,  and  he  had  in  the  Court  of  Session  esta- 
blished his  right  as  trustee  to  a  heritable  estate  under  judicial 
management,  the  Court  refused  a  petition  by  him  for  recall 
of  the  factory,  and  also  one  for  interim  possession  and 
management  pending  the  issue  of  an  appeal.*  But  in  an- 
other case,  where  the  legitimacy  of  the  heir  of  the  deceased 
proprietor  of  an  entailed  estate  was  unsuccessfully  challenged, 
and  an  appeal  taken,  the  Court,  on  the  petition  of  the  heir. 


*  Williamson,  28th  Nov.  1856,  19  D.  99.  But  it  would  be  different 
should  a  multiplepoinding  be  adopted  as  the  form  of  procedure.  See 
infra,  sec.  58. 

'  Howden  v.  Fleming,  20th  March  1867,  5  M.  676. 
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recalled  the  factory,  and,  under  a  petition  to  that  effect, 
granted  interim  possession  on  the  usual  conditions.^  Simi- 
larly, the  possibility  of  other  claimants  will  not  prevent  the 
Court  from  recalling  a  factory  in  order  to  give  the  successful 
claimant  possession  of  the  property  to  which  he  has  esta- 
blished a  title.  The  new  claimant  must  in  such  a  case  pro- 
ceed by  reduction  and  a  count  and  reckoning,  on  which  the 
•diligence  competent  is  such  as  fully  to  secure  and  protect  any 
interest  he  may  have.^ 

TJie  Trustees  on  the  Estate, — There  is  no  doubt  that  the 
trustees  under  the  deed,  who  have  merely  been  superseded, 
but  are  not  absolutely  discharged  of  their  functions  as  trus- 
tees, may  petition  for  the  recall  of  the  factory  with  a  view  to 
their  own  re-instatement  in  office  ;'  but  there  is  no  reported 
case  in  which  they  have  petitioned  with  any  other  object  in 
view,  and  it  is  thought  that  this  is  their  only  legitimate 
ground  for  interfering.  And  of  course,  although  they  may 
have  a  title  to  petition,  it  by  no  means  follows  that  they  will 
succeed  in  getting  the  factory  recalled,  for  the  original 
grounds  affecting  their  character  or  circumstances  which 
led  to  the  sequestration  of  the  estate  may  still  exist,  or  other 
equally  cogent  grounds  may  have  since  come  into  existence.* 

Factor. — The  title  of  the  factor  to  petition  for  the  recall 
of  the  factory  has  been  established  only  after  some  variation 
of  opinion  on  the  part  of  the  Court.  In  the  first  case  it  was 
laid  down  that  he  had  no  title  to  petition  for  the  recall  of  the 
factory  under  his  charge.^  In  a  subsequent  case  the  Court 
appeared  to  proceed  on  the  opposite  principle — that  the 
factor  alone  was  entitled  to  petition.®  Neither  of  these  ex- 
treme views,  however,  has  prevailed,  and  it  is  now  conclu- 
sively fixed  that  the  factor  may  petition,  but  is  not  the  only 


*  Aikman  v.  Aikman,  20th  July  1859,  21  D.  1374. 

*  Noble  V.  Brackenbury,  25th  June  1857,  21  D.  1053. 

3  Shedden,  27th  June  1867,  5  M.  955.    See  also  Morris  v.  Bain,  27th 
Feb.  1858,  20  D.  716. 

*  Hunter  v.  Home,  7th  Feb.  1834,  12  S.  407. 

*  Robertson  v.  Graham,  7th  July  1852,  14  D.  971. 
0  Williamson,  28th  Nov.  1856,  19  D.  99. 
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competent  petitioner.^  It  would  appear,  nevertheless,  that 
where  there  is  any  doubt  as  to  the  title  of  the  parties  making 
the  application,  the  Court  will  make  it  a  condition  of  going 
on  with  the  case  that  the  factor  should  consent  to  sist  him- 
self as  petitioner  ;*  and  of  course  where  he  does  not  himself 
petition  he  should  be  called  as  a  party  to  the  application.' 

63.  Partial  Recall  of  the  Factory, — In  the  general  case  the 
factory  is  wholly  exhausted  by  the  recall,  but  wherever  a 
party  is  able  to  show  cause  why  a  factory  should  be  recalled 
as  to  a  portion  only  of  the  estate  under  judicial  management 
— e,g,  that  he  has  substantiated  a  title  as  heir  of  provision, 
whereas  the  rest  of  the  property  will  go  to  the  heir-at-law 
of  the  ancestor,  that  portion  of  the  property  will  be  with- 
drawn from  the  operation  of  the  factory.*  Cases  of  this 
sort,  especially  if  the  part  sought  to  be  withdrawn  from  the 
management  is  a  moveable  fund,  assume  the  form  of  a  peti- 
tion, by  the  party  alleging  a  title,  for  authority  to  the  factor 
to  make  over  to  the  claimant  the  share  claimed.*  Such 
petitions  are  in  fact  applications  for  special  powers.*  Under 
the  head  of  partial  recall  may  be  noticed  another  class  of 
cases,  already  referred  to,  in  which  the  whole  funds  were 
withdrawn  from  the  factor's  charge,  his  only  duty  being  to 
enforce,  if  need  be,  the  rights  of  the  sole  remaining  annuitant 
under  the  trust,  the  payment  of  the  annuity  itself  having 
been  withdrawn  from  his  charge  along  with  the  other  funds.' 
The  provisions  of  the  Trust  Act  of  1867,  with  reference  to 
beneficiaries  presenting  petitions  to  complete  titles  to  pro- 

*  Livingstone,  i6th  Jan.  1857,  19  D.  280. 
'  Williamson,  supra, 

'  The  title  of  the  factor's  representatives  may  perhaps  be  doubted  ; 
but  see  Rollo,  8th  July  1852,  14  D.  990. 

*  M*GiIlivray*s  Executors  «.  Masson,  i8th  July  1857,  19  D.  1099  ; 
Noble,  25th  Jan.  1859,  21  D.  1053. 

*  Murray  v,  Baillie,  24th  Feb.  1849,  ^^  D.  710;  Allen  v.  Robertson, 
24th  Nov.  1855,  ^8  I^'  97  ;  Laing,  21st  June  1859,  21  D.  ion ;  Nisbet  v. 
Tod,  15th  Jan.  1848,  10  D.  361. 

*  See  infra^  chapter  iv.,  sec.  60. 

^  Munro  v,  Macarthur,  23d  Nov.  1878,  16  Scot.  Law  Rep.  126. 
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perty,  heritable  or  moveable,  to  which  they  are  absolutely 
entitled,  ought  likewise  to  be  kept  in  view/ 

Recall  of  Appointment, 

64.  Circumstances  in  which  Recall  of  Appointment  will  be 
granted, — Where  it  is  sought  to  bring  a  factor's  connection 
with  the  estate  to  an  end  other  than  by  recall  of  the  factory 
itself,  the  petition  may  proceed  on  grounds  inferring  delict 
on  the  part  of  the  factor  ;  or  on  grounds  personal  to  him  but 
not  inferring  delict ;  or,  lastly,  on  grounds  not  directly  due  to 
him  personally.  In  the  first  of  these  there  is  properly  a 
case  of  the  removal  of  a  factor  ;  to  the  latter  two  only  is  the 
term  recall  strictly  appropriate.*  But  while  this  distinction 
is  observed,  parties  frequently  petition  for  a  recall  where 
they  might  have  prayed  that  the  factor  should  be  removed 
from  office.^  The  most  ordinary  grounds  of  recall  or  removal 
are  these — the  factor's  insolvency;*  his  misconduct  in  office, 
as  by  neglecting  the  provisions  of  the  Act  of  Sederunt,*  but 
it  is  to  be  noticed  that  mere  neglect  of  the  Act  of  Sederunt 
does  not  necessarily  infer  removal;^  where  he  has  ab- 
sconded ;7  where  he  has  left  the  jurisdiction  of  the  Court;* 
where  he  has  accepted  a  Government  or  other  appointment 
incompatible  with  the  discharge  of  the  factorial  duties.* 
Grounds  not  strictly  due  to  the  factor  himself  are  found 
where  he  is  involved  in  a  maze  of  litigation,  when  he  ac- 
cepted office  on  condition  that  all  litigation  had  terminated  ;'• 
or  where  there  is  a  change  in  the  position  of  the  cautioner, 

^  30  and  31  Vict.  c.  97,  sec.  14. 

2  Fisher  v.  Tod,  6th  June  1865,  3  M.  890. 

*  Fisher  v.  Tod,  supra, 

*  Fraser,  i8th  Dec.  1828,  7  S.  205  ;  Davidson,  8th  July  1830,  8  S. 
1027;  Doud  V.  Simpson,  2 1  St  Jan.  1847,9  ^'  5"  J  Fraser,  28th  Feb. 
1849,  II  ^'  1028 ;  Forsyth,  ist  June  1853,  15  D.  708. 

*  Fisher  v.  Tod,  6th  June  1865,  3  M.  889. 
°  See  in/ra^  chapter  iv.,  sec.  45. 

'  Gould,  17th  Jan.  1849,  11  D.  1028. 

®  Bell,  7th  March  1834,  12  S.  531  ;  Adie  v,  Mitchell,  19  Dec.  1835, 
14  S.  185  ;  Graham  Robertson,  5th  Dec.  1856,  not  reported. 
"  Esson,  5th  June  1857,  not  reported. 
^^  Thomson,  14th  July  1841,  16  F.  1307. 
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such  as  his  death  and  the  factor's  difficulty  in  finding  a 
successor.^ 

Can  Factor  get  his  Appointment  Recalled  without  assigning 
any  reason  ? — It  has  not  been  settled  whether  the  factor  is 
entitled  to  get  his  appointment  recalled  without  satisfying 
the  Court  that  he  has  a  good  reason  for  doing  so.  In  one 
case  in  which  the  question  was  raised  Lord  Ivory  expressed 
doubts  as  to  the  powers  of  the  factor  to  resign  in  this  way, 
observing  that  "  a  judicial  factor  is  just  a  trustee,  and  if  he 
accepts  office  he  must  assign  a  reasonable  cause  for  resign- 
ing."* A  gratuitous  trustee  may  now  resign,'  and  probably 
a  factor  would  be  found  entitled  to  do  so  likewise ;  but  it  is 
another  question  whether  he  is  at  liberty  to  burden  the  estate 
with  the  expense  of  getting  this  done,  his  office  not  being 
gratuitous. 

56.  Petitioners  for  Recall  of  Appointment, — Of  the  parties 
entitled  to  petition  for  the  recall  of  a  factor's  appointment 
and  for  a  successor  to  him  little  requires  to  be  said.  They 
include,  in  the  first  place,  all  persons  who  would  have  had  a 
title  to  present  an  original  petition  had  neither  factor  nor 
office  been  in  existence,  as  for  instance  the  beneficiaries  ;* 
and,  secondly,  those  persons  whose  connection  with  the 
estate  is  the  result  of  the  appointment — viz.  the  factor  him- 
self or  his  representatives,*  who  would  be  entitled  to  sist 
themselves  as  parties  to  a  petition  for  recall  on  the  death  of 
the  factor;  and,  secondly,  the  cautioner  or  his  representa- 
tives.*    The  application  for  recall  and  a  successor  corresponds 

*  M*Ewan  «.  Drummond,  27th  June  1857,  19  D.  936. 

*  M'Ewan  v,  Drummond,  supra. 

*  Trust  Act  1861  (24  and  25  Vict.  cap.  84),  sec.  i. 

*  Bell,  7th  March  1854,  12  S.  531. 

*  Davidson,  8th  July  1830,  8  S.  1027 ;  Thomson,  14th  July  1841,  16 
F.  1037  ;  RoUo,  8th  July  1852,  14  D.  990;  Balingal,  3d  June  1853,  15  D. 
711. 

*  Hunter,  27th  Dec  171 1,  M.  14,344;  Welsh  v.  Welsh,  14th  Feb. 
1778,  M.  16,373  :  Eaton  v,  Murdoch,  4th  July  1828,  3  W.  and  S.  246  (in 
C.  of  S.  9th  June  1826,  4  S.  688) ;  i  Bell's  Comm.,  7th  ed.,  367,  384 ; 
Taylor,  3d  July  1818,  Hume  114;  Galloway  v.  Hood,  20th  Jan.  1841, 
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very  much  to  the  action  for  removing  suspect  tutors  and 
curators,  which  was  so  much  encouraged  by  the  Court  as  to 
be  considered  in  the  fullest  sense  actio  popularis;^  and  great 
latitude  would,  it  is  thought,  be  allowed  to  parties  who  are 
aware  of  circumstances  which  disqualify  the  present  holder 
of  an  office. 

Exoneration  and  Discharge, 

66.  WJun  Granted, — As  a  general  rule  a  petition  for 
recall,  whether  of  a  factory  or  of  an  appointment,  is  accom- 
panied by  a  prayer  for  the  factor's  exoneration  and  discharge, 
but  this  is  not  necessarily  the  case,  or  at  least  the  Court  will 
not  always  grant  such  a  prayer.  This  happens  whenever  the 
factor  from  motives  of  economy  is  satisfied  with  a  discharge 
by  the  party  in  right  of  the  estate  and  does  not  ask  for  a 
judicial  audit  of  his  accounts,  for  without  a  judicial  audit  the 
Court  will  not  grant  a  judicial  exoneration  and  discharge ; 
they  will  merely  recall  the  factory,  and  authorise  the  bond  of 
caution  to  be  delivered  up  \^  and  this  holds  even  when  the 
party  granting  the  private  discharge  is  a  deceased  factor's 
successor  in  office.' 

67.  Exoneration  and  Discliarge  without  Recall, — The  Dis- 
tribution of  Business  Act  1857  provided  that  the  following 
petitions  should  be  brought  before  the  Junior  Lord  Ordinary, 
viz. : — "  Petitions  and  applications  for  the  appointment  of 
judicial  factors,  factors  loco  tutoris  or  loco  absentis,  or  curators 
bofiiSy  or  by  any  such  factors  or  curators  for  extraordinary  or 

3  D.  393  ;  Bett,  24th  Dec.  1836,  15  S.  313 ;  Morland,  4th  Dec.  1829, 8 
S.  181  ;  Davidson,  8th  July  1830,  8  S.  1027  ;  King,  loth  March  1840,  2 
D.  832 ;  Ross  V.  M*Kenzie,  i8th  Nov.  1842,  5  D.  151. 

^  M'Brair,  5th  July  1667,  M.  16,279  ;  Welsh,  supra, 
»  Christie,  16th  Feb.  1844,  6  D.  681  ;  Mackay,  21st  Feb.  1857,  19  D. 
503  ;  White,  17th  July  i860,  22  D.  1473  ;  overruling  Grant  v,  Cameron, 
24th  June  1835,  13  S.  966  ;  but  see  Mackenzie,  31st  Jan.  1845,  7  1^- 
361  ;  Yeats,  i6th  Feb.  1849;  11  D.  1032  ;  Davie,  20th  July  1849,  11  D. 
1495. 

^  Tweedie,  21st  Nov.  1844,  17  Scot.  Jur.  72 ;  Adamson,  12th  Feb. 
1848,  10  D.  684. 
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special  powers,  or  for  exoneration  or  discharge."^  It  was  at 
one  time  thought  that  petitions  for  recall,  whether  of  the 
factory  or  of  an  appointment,  could  not  under  this  enactment 
be  presented  to  the  Junior  Lord  Ordinary,  and  in  consequence 
petitions  for  exoneration  and  discharge  simply  were  pre- 
sented, whenever  that  was  at  all  possible.  It  is  now 
settled  that  when  the  petition  is  substantially  for  the 
factor's  exoneration  and  discharge,  and  does  not  ask  for  his 
removal  on  the  ground  of  misconduct,  a  prayer  for  recall  may 
competently  be  included  in  a  petition  to  the  Junior  Lord 
Ordinary.*  But  if  the  appointment  was  made  by  the  Inner 
House  a  petition  for  recall  is  appropriately  presented  there 
also.' 

58.  May  a  Factor  obtain  his  Disc/targe  by  raisiftg  a  Mul- 
tiplepoinding? — There  is  no  doubt  that  a  factor  may  raise  a 
multiplepoinding  to  decide  a  competition  for  a  particular 
fund  in  his  hands.  It  is  a  different  question  whether  he  may 
do  so  in  order  that  he  may  be  therein  divested  and  discharged 
of  his  office.*  In  one  case  it  was  doubted  whether  such 
a  course  was  competent,  but  no  decision  was  come  to  owing 
to  certain  irregularities  in  the  factor's  management  other- 
wise.* In  a  recent  case,  however,  where  a  multiplepoinding 
was  necessary  in  order  to  decide  the  rights  of  parties,  the  fol- 
lowing interlocutor  was  pronounced  in  the  original  petition 
for  the  appointment  of  a  factor : — "  Having  further  resumed 
consideration  of  this  petition  and  proceedings,  in  respect  of 
the  production  No.  21  of  process,  being  an  extract  decree  of 
exoneration  and  discharge  of  the  judicial  factor  in  the  rela- 
tive action  of  multiplepoinding,  ordains  the  bond  of  caution 
of  the  said  judicial  factor  Mr  John  Wilson  to  be  delivered 


*  20  and  21  Vict.  c.  56,  sec.  4,  subsec.  4. 

*  Kyle,  loth  June  1862,  24  D.  1083. 

'  Kyle,  supra;  Borthwick,  5th  Dec.  1862,  i  M.  104  ;  see  also  Esson, 
14th  Feb.  1842,  4  D.  739.    See  more  fully  chapter  on  Procedure. 

*  Campbell  v.  Grant,  ist  Dec.  1869, 8  M.  227 ;  see  also  Wren  v.  Todd, 
2d  March  1853,  15  D.  473. 

*  Campbell  v.  Grant,  supra. 
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up,  and  decerns."*  It  would  thus  seem  to  be  competent  for 
the  factor  to  obtain,  in  the  way  above  indicated,  what  amounts 
substantially  to  a  recall  of  the  factory,  the  exoneration  and 
charge  in  the  multiplepoinding  being  equivalent  to  an  extra- 
judicial discharge  by  the  parties. 

VII.  Successor,  where  Necessary. 

69.  It  is  necessary  to  petition  for  the  appointment  of  a 
successor,  who  shall  stand  as  contradictor  in  the  final  audit 
of  the  factor's  accounts  in  all  cases  of  recall,  whether  of  the 
factory  or  of  the  appointment,  where  otherwise  the  estate 
would  be  left  without  a  protector.^  This  can  rarely  happen 
where  the  recall  is  of  the  factory,  for  in  that  case  the  condi- 
tion of  recall  usually  is,  that  some  one  has  made  out  a  title 
to  the  residue,  the  trust  purposes  being  fulfilled.  Where, 
however,  it  has  been  found  necessary  or  advisable  to  change 
the  nature  of  the  oflSce,  a  prayer  for  a  successor,  not  of  course 
strictly  a  successor  in  office,  is  necessary.*  On  the  other 
hand,  when  the  recall  is  of  the  appointment  merely,  a  suc- 
cessor is  essential,  even  where  the  factor  avers  no  intromis- 
sions.* Where  a  successor  in  office  is  prayed  for,  it  is  usually 
unnecessary  to  instruct  circumstances  demanding  a  continu- 
ance of  the  judicial  management ;  and  the  petitioners  are  those 
entitled  to  petition  for  the  recall  of  the  old  appointment* 

^  Wilson,  6th  Nov.  1879,  not  reported,/^  Lord  Adam. 

2  Stewart,  28th  Feb.  1850,  12  D.  744;  Barlas,  15th  March  1859,  21 
D.  725. 

3  Macdonald,  20th  Feb.  1849,  11  I^-  1028 ;  Scott,  7th  Feb.  1855, 17 
D.  362. 

*  Murray,  i8th  July  1845,  ^7  Scot.  Jur.  566. 

*  See  si4pra,  sec.  55. 
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CHAPTER  IV. 

JUDICIAL  FACTORS  ON  TRUST-ESTATES 
INCLUDING  CHARITIES.— Part  II. 


T.  Powers  of  Factors  generally. 

2.  Ordinary  Powers. 

(a)  Recovery  of  Estate. 

{d)  Realisation    and    Investment 

Moveable  Estate. 
{c)  Management  of  Estate. 
{d)  Accounting. 
{e)  Actions. 


of 


Special  Powers. 
{a)  Sale. 
{d)  Borrowing. 
(c)  Feuing. 
{d)  Leasing. 

(e)  Compromises  and  Submissions. 
(/)  Making  up  Titles. 
(^)  Miscellaneous  Powers. 


I.  Factors'  Powers  Generally. 

1.  Ordinary  and  Special  Powers. — The  law  of  Scotland 
draws  a  broad  distinction  between  those  powers  of  manage- 
ment which  are  inherent  in  the  office  of  factor,  and  which  it 
is  his  duty  to  exercise  at  his  own  entire  discretion  without 
the  authority  or  assistance  of  the  Court,  and  those  larger 
and  more  unusual  powers  which  require  to  be  specially  con- 
ferred by  the  Court,  before  the  factor  is  entitled  to  perform 
the  acts  of  administration  to  which  they  correspond.  The 
former  of  these  are  the  usualy  ordinary  or  common  law^  and 
the  latter  are  the  special  or  extraordinary  duties,  powers,  and 
liabilities  of  the  factor.  It  is  proposed  in  what  follows  to 
adopt  this  division  of  the  subject  The  distinction,  however, 
is  not  perhaps  so  well  marked  in  its  details  as  it  is  in  its 
general  principle.  It  is  not  always  easy  to  say  whether  a 
particular  act  of  administration  is  one  which  the  factor  can 
perform  at  his  own  hand,  or  is  one  for  which  he  must  obtain 
the  special  sanction  of  the  Court.  Special  powers  are  in 
some  cases  distinguished  from  ordinary  powers  by  a  differ- 
ence in  degree  rather  than  in  kind,  so  that  the  two  classes 
tend  to  run  into  one  another.     In  the  following  exposition* 


62  TRUST-ESTATES,  INCLUDING  CHARITIES.      [Chap.  iv. 

therefore,  it  will  be  found  convenient  occasionally  to  ignore 
this  division  of  the  subject,  and  to  treat  continuously,  either 
under  the  one  head  or  under  the  other,  matters  which  pro- 
perly belong  in  part  to  both. 

2.  Factors*  Ordinary  Powers  regulated  by  Act  of  Sederunt 
1730, — Except  in  so  far  as  modified  by  subsequent  legisla- 
tion, by  decision,  or  by  peculiarities  in  the  particular  case, 
the  ordinary  powers,  duties,  and  liabilities  of  nearly  every 
class  of  judicial  officer  are  regulated  by  the  Acts  of  Sederunt 
of  31st  July  1690,  25th  December  1708,  31st  July  1717,  and 
13th  February  1730;  and  of  these  Acts  the  last-mentioned 
is  by  far  the  most  important.     Subsequent  legislation  has, 
however,  in  the  case  of  several  classes  of  judicial  officers, 
practically,  although  not  formally,  superseded  the  provisions 
of  these  Acts  of  Sederunt,  the  most  conspicuous  example 
being  the  Pupils  Protection  Act.^     But  that  Act  does  not 
include  factors  on  trust-estates  within  its  general  scope,*  al- 
though one  or  two  of  its  minor  provisions  seem  to  have  a 
wider  application  ;^  and  there  is  no  other  Act  of  Parliament 
dealing  directly  with  this  class  of  officer.     It  is  noteworthy 
indeed  that  the  Act  of  Sederunt   1730  itself  does  not  in 
terms  include  factors  on  trust-estates,  nor  factors  of  any  other 
class  than  those  included  in  the  Pupils  Protection  Act  ;*  but 
a  long-established  practice  has  extended  the  application  of 
the  Act  of  Sederunt  to  every  class  of  factor  not  otherwise 
regulated,  so  that  its  provisions,  so  far  as   in  their  nature 
applicable,*  may  be  regarded  as  the  basis  of  the  ordinary 
powers,  duties,  and  liabilities  of  trust  factors,  and  particularly 
of  their  duties  and  liabilities  with  reference  to  matters  of 
accounting — a  point  in  which  the  regulations  of  the  Act  of 
Sederunt  are  very  defective  as  contrasted  with  corresponding 
regulations  of  the  Pupils  Protection  Act. 


*  12  and  13  Vict.  cap.  51. 

-  Morison,  2 1  St  Feb.  1857,  19  D.  504. 
^  See  sections  35  and  37. 

*  Preambles  of  both  Acts  ;   but  see  the  interpretation  clause  of  the 
Pupils  Protection  Act,  and  Morison,  supra, 

*  See  infra  as  to  letting  estate. 


Chap,  iv.]     TRUST-ESTATES,  INCLUDING  CHARITIES.  6 


n 


3.  Peailiarities  of  Factors  on  Trust-Estates — {a)  Trust- 
Deed. — The  most  conspicuous  feature  of  the  class  of  factors 
at  present  under  consideration  is  of  course  the  trust-deed ; 
and  its  existence  may  have  an  important  bearing  upon  the 
powers  of  the  factor.     Speaking  generally,  the  trust-deed  is 
the  measure  of  the  factor's  powers.*    It  rarely  happens  that 
he  is  entitled  to  do  anything  which  the  trustees  could  not  have 
done.'  On  the  other  hand,  it  would  appear  that  most,  if  not  all, 
acts  which  were  within  the  power  of  the  trustees  may  come 
to  be  within  the  powers  of  the  factor.     It  by  no  means 
follows,  however,  from  this  last  statement  that  he  is  entitled 
to  exercise,  without  authority  from  the  Court,  all  the  powers 
which  are  in  the  trust-deed  conferred  upon  the  trustees.     It 
may  be  doubted  whether  the  provisions  of  the  trust-deed  to 
any  extent  enlarge  the  factor's  ordinary  powers.     There  is 
one  authority  for  the  proposition,  that  where  the  acts  contem- 
plated are  acts  of  management  only,  although  of  extraordi- 
nary management,  and  therefore  in  the  common  case  requiring 
the  special  authority  of  the  Court,  the  measure  of  the  factor's 
ordinary  powers  is  the  trust-deed,  and  that  in  this  respect  his 
powers  are,  without  special  authority,  exactly  those  of  the 
trustees  into  whose  place  he  has  come.     This  is  the  case  of 
Proctor  V.  Gordon,*  in  which  the  judicial  factor,  on  an  en- 
tailed estate,  the  liferent  of  the  proprietor  of  which  had  been 
adjudged  by  his  creditors,  applied  for  authority  to  grant 
leases  for  the  period  permitted  by  the  entail.     The  Court 
refused  the  application,  observing  that  it  was  not  their  pro- 
vince to  interpose  their  authority  to  the  ordinary  administra- 
tion of  judicial  factors;  and  they  reserved  to  the  factor  to 
proceed  according  to  the  rules  of  law.     But  subsequent  de- 
cisions have  somewhat  impaired  the  authority  of  this  case, 
and  have  shown  that  the  provisions  of  the  deed  of  entail 
have  at  best  a  negative  weight  in  determining  whether  the 
powers  of  leasing  asked  for  should  be  granted.*    The  powers 

^  Ferguson  v.  Murray,  27th  May  1853,  15  D.  682. 

2  But  see  /«/r«,  sec.  6. 

3  31st  Jan.  1824,  28.  554  (650  o.e.) 

*  Shepherd,  loth  July  1841,  16  F.  1288 ;  Mackenzie,  26th  Jan.  1847, 
4  D.  456  ;  Shepherd,  12th  Dec.  1843,  16  Scot.  Jur.  141 — 23d  Nov.  1844, 
17  Scot.  Jur.  74. 
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conferred  on  the  heir  in  possession  by  a  deed  of  entail  are  no 
doubt  in  a  different  position  from  those  conferred  by  a  trust- 
deed  on  the  trustees,  for  in  the  latter  case  there  are  purposes 
which  it  is  the  duty  of  the  trustees  to  carry  into  effect,  and 
for  which  the  truster  contemplated  that  the  exercise  of  the 
powers  may  be  necessary.     But  the  question  is,  not  whether 
the  factor  as  coming  in  place  of  the  trustees   is  entitled 
to  exercise  these  powers,  but  whether  he  may  do  so  at  his 
own  hand ;   and  it  would   on   the   whole  appear,   looking 
especially  to  the  fact  that  distinction  between   powers  of 
mere  management  and  powers  of  a  more  extensive  descrip- 
tion is  one  difficult  to  carry  out  in  practice,  that  in  no  case  is 
a  judicial  factor  clothed  with  higher  ordinary  powers  by 
reason  of  the  provisions  of  the  trust-deed.    The  appointment 
of  a  judicial  factor  is  an  extraordinary  remedy.     Hence  his 
powers  are  limited  to  what  the  necessity  of  each  particular 
case  demands,  and  are  not  to  be  judged  of  by  what  the  trustees 
in  the  exercise  of  their  discretion,  might  have  done.^     It  may, 
however,  be  different  if  it  is  a  direction  involving  no  exercise 
of  discretion,  rather  than  a  power,  which  is  conferred  on  the 
trustees.      Nor  does  it  follow  that  the  trust-deed  is  to  be 
ignored,  for  it  is  it,  and  not  the  ordinary  rules  of  law,  which 
.supplies  the  means  of  determining  whether  the  special  powers 
ought  to  be  granted.     Consequently,  as  a  general  rule  such 
powers  are  more  readily  granted  to  factors  on  trust-estates 
than  to  other  officers ;  but  not  necessarily  so,  as  the  trust- 
deed  may  have  the  effect  of  restricting  and  not  of  enlarging 
the  powers  of  the  trustees  under  it.^ 

Where  Discretionary  Powers  are  conferred  on  tlie  Trustees. 
— A  third  case  has  still  to  be  considered,  in  which  the  powers 
conferred  in  the  trust-deed  involve  an  exercise  of  discretion 
on  the  part  of  the  trustees  of  a  highly  personal  nature,  such 
as  the  privilege  of  selecting  parties  for  legacies.  Such  powers 
will  hardly  ever  be  transferred  to  factors.     Where  the  truster 


\ 


1  See  Paterson,  22d  Feb.  1865,  3  M.  559 ;  Shedden,  27th  June  1867, 
5  M.  955  ;  Nisbet  v.  Tod,  15th  Jan.  1848,  10  D.  361. 
^  See  infra^  sec.  67. 
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intended  that  his  trustees  and  no  one  else  should  exercise 
the  power,  it  is  probable  that  it  would  be  held  to  lapse  on 
the  failure  of  the  trustees.^  It  is  different  where  there  is 
no  evidence  of  such  an  intention ;  and  the  doubt  expressed  in 
several  cases,  as  to  whether  a  discretionary  bequest  would 
not  necessarily  lapse  on  the  failure  of  the  persons  in  whom 
the  discretionary  powers  were  vested  without  having  exercised 
them,*  can  scarcely  be  considered  well  founded  after  the  ap- 
pointment of  certain  ex  officio  persons  to  execute  charitable 
bequests  which  involved  the  exercise  of  discretionary  powers 
in  their  management.'  It  would  also  appear  that  the  Court 
has  at  common  law  the  power  of  appointing  new  trustees  to 
carry  out  all  the  purposes  of  a  private  trust,  where  at  least 
the  trustee  has  not  expressed  a  contrary  intention.*  It  is 
however  another  question,  and  it  may  be  doubted,  whether 
ordinary  trust  factors  would  have  high  discretionary  powers 
in  any  case  conferred  on  them.*  It  is  usually  possible  to  get 
new  trustees  appointed,  and  although  there  are  circumstances 
in  which  the  appointment  of  a  factor  and  not  of  trustees  is 
the  practice — €.g,y  when  the  trustees  are  superseded  in  the 
management — it  is  to  be  observed  that  where  the  trustees 
are  alive  in  whom  individually  the  discretionary  powers  were 
vested,  these  trustees,  although  superseded  in  the  manage- 
ment by  sequestration  and  judicial  factor,  are  under  no  in- 
capacity as  regards  the  exercise  of  the  discretionary  powers. 


*  Hill  V,  Thomson,  30th  Oct.  1874,  2  R.  68  ;  Black's  Trustees  v. 
Millar,  14th  July  1837,  2  S.  and  M.  866,/^  Lord  Brougham. 

*  Hill  V,  Bums,  14th  April  1826,  2  W.  and  S.  80  ;  Crighton  v,  Grier- 
son,  25th  July  1828,  3  W.  and  S.  329 ;  Kelland  «.  Douglas,  28th  June 
1863,  2  M.  151. 

*  Magistrates  of  Dundee  v,  Morris,  8th  Feb.  1861,  23  D.  493  ;  Low, 
17th  June  1865,  4  M.  45. 

*  Melville  v.  Lady  Baird  Preston,  8th  Feb.  1838,  16  S.  457  ;  29th 
March  1841,  2  Robinson's  App.  45  ;  Hill  v.  Thomson,  30th  Oct.  1874, 
2  R.  68. 

*  M*Cormack  v.  Barber,  25th  Jan.  1861,  23  D.  407,  per  Lord  Deas. 
But  see  Nisbet  v.  Tod,  15th  Jan.  1848,  10  D.  361  ;  Allan  v.  Mackay, 
13th  Nov.  1869,  8  M.  139. 
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and  the  (actor  most  obey  their  instmctions  in  this  respect 
It  may  be  difTerent  where  not  only  has  the  estate  been 
sequestrated  but  the  trustees  have  been  remo\-ed.  It  is 
thought  that  the>'  are  then  absolutely  ykjirfi  afficio} 

The  Trust  Acts. — ^The  other  important  peculiarity  of 
the  officers  at  present  under  consideration  is  found  in  the 
firovisions  of  the  \'arious  Trust  Acts,  and  in  particular  that 
of  1867.*  If  the  preceding  \'iew  be  correct,  that  the  trust- 
deed  in  no  case  enlarges  the  ordinary-  powers  of  the  factor,  it 
would  seem  to  follow  a  fortiori  that  the  provisions  of  the 
Trust  Acts  will  not  have  that  effect — particularly  those  of 
the  2d  section  of  the  Act  of  1867,  which  empowers  trustees  to 
do  certain  acts  without  the  authority  of  the  Court,  although 
such  powers  are  not  contained  in  the  trust-deed,  provided 
they  arc  not  at  variance  with  the  terms  and  purposes  of  the 
trust. 

4.  Factor^ s  Powers  Commence  only  after  caution  accepted. — A 
factor's  powers  commence  only  after  caution  has  been  found 
and  accepted  •  Thus,  it  was  sustained  as  a  good  defence 
against  an  action  by  a  tutor  that  he  had  not  found  caution.^ 
Debtors  to  the  estate  cannot  previously  pay  safely ;  and  they 
should  insist  on  production  of  the  extract  decree  of  the  officer's 
appointment,  as  that  is  the  proper  certificate  that  the  neces- 
sary preliminaries  have  been  complied  with.*  But  payment  to  a 
factor  after  he  has  properly  entered  on  office  frees  the  debtor,* 
and  creditors  cannot  refuse  to  receive  payment  from  an  officer 
duly  accredited/  Where  the  factor  was  a  partner  of  a  firm 
of  law  agents,  and  the  firm  had  falsely  represented  that  he 
had  found  caution,  and  had  a  good  title  to  receive  and  dis- 

*  Cowan  V,  Crawford,  20th  Jan.  1837,  15  S.  398  ;  also  Shedden,  27th 
June  1867,  5  Macph.  955  ;  Rhind  v.  Sheach,  20th  July  1875,  2  Rettie, 
1002. 

*  30  and  31  Vict.  cap.  97. 

'  So  expressly  enacted  by  the  Pupils  Protection  Act  with  reference 
to  the  factors  under  its  provisions.    See  section  2  of  the  Act. 

*  Congilton*s  Tutor  v.  Congilton,  i8th  Dec.  1550,  M.  16,222. 

*  Donaldson  v,  Kennedy,  18th  June  1833,  11  S.  740. 

*  A  V.  B,  20th  July  1540,  M.  16,219. 

^  Fullarton  v.  Dixon,  nth  July  1833,  11  S.  962. 
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charge  sums  due  to  the  estate,  and  he  afterwards  became 
bankrupt,  the  firm  and  individual  partners  were  found  h'able 
in  relief  of  all  loss  to  the  debtors  who  had  transacted  with 
the  factor  on  the  faith  of  these  representations.^ 

Bond  of  Caution  to  be  lodged  with  Accountant  of  Court. — 
The  Pupils  Protection  Act  requires  that  all  judicial  officers, 
of  whatever  class,  should  lodge  their  bond  of  caution  with  the 
Accountant  of  Court* 

5.  Factor  liable  for  tJie  Amount  of  Estate  as  at  date  of 
appointment, — It  is  as  at  the  date  of  appointment  that  the 
estate  for  which  the  factor  has  to  account  is  ascertained,  and 
the  onus  of  proving  the  existence  of  any  article  at  that  date 
appears  to  lie  on  the  objector.*  It  follows  that  sums  up- 
lifted previous  to  the  factor's  appointment  by  the  party  then 
in  titulo,  and  payments  made  from  the  funds  by  those  legally 
in  the  management,  do  not  fall  under  the  factory,  and  the 
factor  has  no  title  to  sue  actions  regarding  such  sums  and 
payments.*  That  is  to  say,  he  has  no  title  in  a  question  with 
third  parties,  for,  as  will  be  immediately  explained,  it  is  his 
first  duty  to  settle  with  the  representatives  of  the  trustees  or 
other  persons  to  whom  he  succeeds*.  But  the  nature  of  his 
app>ointment  may  limit  him  even  in  regard  to  these  to  the 
date  of  sequestration.® 

6.  Position  of  Creditors^  and  Legal  Questions — How  far 
affected  by  appointment  of  Factor  f — The  position  of  creditors 
as  regards  their  rights  and  remedies  is  not  as  a  general  rule 
affected  by  the  appointment  of  a  factor,  nor  does  the  appoint 
ment  affect  legal  questions  as  to  the  validity  of  trust-deeds 

*  Macfarlane  v.  Donaldson,  12th  May  1835,  ^3  S.  725. 

*  12  and  13  Vict  cap.  51,  sec  35. 

*  Muir  V,  Crawford,  loth  Nov.  1697,  M.  16,316.  It  was  redargued  in 
Kirktoun  v.  Hunthil,  12th  Feb.  1692,  M.  16,268. 

*  Swinton  r.  Gawler,  20th  June  1809,  F.C. ;  M'Grigor  v.  Beith,  24th 
May,  1828,  6  S-  853 ;  Duke  of  Roxburghe  v.  Swinton,  2d  March  1824, 
2  Sh.  App.  18. 

*  InfrOf  sec.  14. 

*  Swinton  v,  Gawler,  supra. 
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or  the  like.^  The  factor  assumes  the  management  of  the 
estate  under  all  its  burdens,  and  has  merely  the  duty  of  pre- 
serving it  in  safety  for  the  party  to  whom  it  may  be  found  to 
belong.  Thus,  a  heritable  creditor  can  by  an  action  of  maills 
and  duties  oust  the  factor  from  the  collection  of  the  rents* 
The  Court  at  one  time  seemed  to  sanction  an  opposite  doc- 
trine, and  to  hold  that  heritable  creditors  could  not  interpel 
the  factor  from  collecting  the  rents,  on  the  ground  that  he  was 
trustee  for  all  concerned,  and  that  their  ultimate  preference 
was  as  clear,  after  intimation  to  or  citation  of  the  factor,  as  if 
they  had  themselves  named  a  factor  to  uplift  the  rents.*  But 
this  doctrine,  thus  broadly  stated,  was  repudiated,  and  it  was 
explained  that  the  power  of  the  factor  in  this  respect  depended 
entirely  upon  the  terms  of  his  appointment,  and  that  unless 
he  was  appointed  for  the  benefit  of  all  concerned,  including 
heritable  creditors,  and  not  in  the  interest  of  the  beneficiaries 
merely,  he  was  not  entitled  to  oust  the  heritable  creditors 
from  the  collection  of  rents.* 

7.  Factor  not  entitled  to  Speadate  with  Funds, — The  factor's 
duty  is  to  protect,  manage,  and  preserve  the  property  com- 
mitted to  his  charge,  rendering  it  as  fruitful  as  he  can  ;*  but 
he  is  not  entitled  by  means  of  speculative  investments  to  run 
the  risk  of  ruin  or  loss.® 

8.  Delegation  by  Factor, — It  would  seem  to  be  the  rule  that 
delegation  by  a  factor  is  incompetent ;  ^  but  he  is  quite  en- 

^  Souter  V,  Brown,  25th  Nov.  1852,  15  D.  89  ;  Shandr.  Macdonald, 
20th  March  1862,  24  D.  829. 

2  Ferguson  v.  Murray,  27th  May  1853,  15  D.  682. 

3  Key  V,  Qeugh,  12th  Dec.  1840,  3  D.  252. 
*  Ferguson  v.  Murray,  supra, 

^  Act  of  Sederunt,  13th  Feb.  1730;  Carmichael  v.  Todd,  2d  March 
1853,  15  D.  473 ;  Douglas  v  Mackenzie,  12th  Nov.  1856,  19  D.  12. 

"  Kirkland,  6th  June  1848,  10  D.  1232.     See  infra^  sec.  63. 

^  Bell,  7th  March  1834, 12  S.  531.  It  is  not  plain  that  the  ground  of 
judgment  was  not  that  a  factor  who  has  gone  abroad  cannot  delegate. 
See  also  M'Neill,  loth  July  1832,  10  S.  806;  Dempster  v.  Potts,  i8th 
Feb.  1836,  14  S.  521  ;  White  v.  Baugh,  1835,  9  Bligh  (N.S.)  181,  per 
Lord  Brougham ;  and  infra^  sec.  20.  As  r^^ds  foreign  estate,  see 
Ferguson,  21st  May  1830,  8  S.  782;  Simpson  v.  Doud,  ist  Feb.  1855, 
17  D.  314. 
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titled  to  have  the  best  legal  advice,  and  to  employ  an  assis- 
tant, although  in  the  latter  case,  unless  specially  authorised 
to  appoint  sub-factors,  he  must  pay  the  salary  of  the  assistant 
out  of  his  own  means.^ 

9.  Succession  not  affected  by  Factoids  Acts, — It  is  a  general 
principle  that  by  no  act  of  management  of  the  factor  can  any 
change  in  the  succession  to  the  estate  be  effected  ;*  but  there 
is  a  distinction  between  his  voluntary  acts  and  those  which 
are  inevitable  in  law.  Acts  of  the  latter  kind  do  or  do  not 
affect  the  succession,  according  to  circumstances.' 

10.  Termination  of  Powers, — A  factor  is  not  entitled  to 
do  any  act  of  management  after  his  tenure  of  office  has  come 
to  an  end,  and  he  is  liable  in  damages  and  relief  for  such 
acts  ;*  but  although  he  is  functus  officiOj  the  factory  still  sub- 
sists to  the  effect  of  calling  him  to  account.* 

II.  Ordinary  Powers. 

11.  Suntfnary  of  Factor's  Powers  under  Act  of  Sedemnt, 
— The  factor's  ordinary  duties,  powers,  and  liabilities,  as  laid 
down  under  the  above  Acts  of  Sederunt,®  and  substantially 
under  that  of  1730  only,  may  be  thus  summarised  : — 

*  Cranstoun  v.  Scott,  1st  Dec  1826,  5  S.  57  ;  Duke  of  Roxburghe  r. 
Swinton,  2d  March  1824,  2  Sh.  App.  18. 

'  Sharp,  19th  July  1671,  M.  16,285;  Reid  12th  July  1688,  M.  16,312; 
Ross,  31st  Jan.  1793,  M.  5545 ;  Graham,  6th  March  1798,  M.  5599 ; 
Morton,  nth  Feb.  1813,  F.C  ;  Colquhoun  v.  Mackay,  9th  June  1826,  4 
S.  699;  Kennedy,  15th  Nov.  1843,  6  D.  40;  White,  28th  June  i860,  22 
D.  1335 ;  Moncreiff  v.  Yeaman  Miln,  16th  July  1856,  18  D.  1286 ; 
Robson  t;.  Macnish,  2d  Feb.  1861,23  D.  429;  Campbell  v.  Grant,  ist 
Dec.  1869,  8  M.  227. 

*  Garland,  12th  Nov.  1841,  4  D.  i ;  Kennedy,  supra;  Heron,  3d 
June,  1856,  18  D.  917. 

*  Lockhart  v.  Trotter,  15th  Dec  1826,  5  S.  125  (o.e.  136),  aff.  24th 
June  1829,  3  W.  and  S.  481  ;  Duff  v.  Gorrie,  23d  May  1849,  11  D.  1054. 

*  Accountant  of  Court  v.  Jaffray,  20th  Dec  1851,  14  D.  292;  Ac- 
countant of  Court  V,  Wilson,  12th  Feb.  1852,  25  Scot.  Jur.  296. 

^  See  supra^  sec  2. 
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I.  To  recover  all  rents,  profits,  and  debts  by  every  neces- 
sary means,  and,  if  necessary,  to  expede  confirmation  in  his 
character  of  factor  as  executor-dative. 

II.  To  dispose  of  the  personal  and  moveable  property 
belonging  to  the  estate  for  an  adequate  price  or  value, 
"according  to  the  rules  of  law  and  as  prudence  requires." 

III.  To  apply  and  manage  the  capital  and  income  of  the 
estate. 

IV.  To  grant  tacks  or  leases  for  the  period  of  the  judicial 
management,  and  for  one  year  further. 

V.  To  lodge  with  the  Clerk  of  Court  the  following  Rental, 
Inventories,  Accounts,  and  Papers,  viz. : — 

1.  A  rental  of  the  estate  within  six  months  after  extract- 

ing the  factory,  and  periodically  to  lodge  information 
of  the  alterations  thereon. 

2.  An  inventory  of  the  personal  obligations  and  move- 

able property  within  the  said  six  months,  and 
periodically  to  lodge  information  of  the  alterations 
thereon. 

3.  Copy  of  the  confirmed  testament  that  may  be  expede, 

and  of  all  eiks  thereto.    And 

4.  Annual  accounts  of  the  management;  and  in  account- 

ing therefor, — 
(i.)  Eases  and  profits  must  be  communicated. 
(2.)  All  debts  or  claims  against  the  estate,  bought  up 

directly  or  indirectly  by  the  factor,  must  be  held 

and  entered  as  discharged  and  extinguished. 
(3.)  Interest  must  be  allowed  on  moneys  recovered 

and  not  invested.    And 
(4.)  A  sum  by  way  of  commission  (but  nothing  else) 

may  be  charged,  along  with  outlays. 
VI.  To  be  liable  to  the  penalties  following,  viz. : — 

1.  Removal  on  failure  "in  any  part  of  the  premises." 

2.  Payment  of  double  the  amount  of  any  deficiency  in 

the  rental  lodged  as  aforesaid,  and  of  any  increase 
thereon  omitted  to  be  noticed  afterwards. 

3.  A  mulct  for  failure  to  lodge  full  copies  of  the  con- 

firmed testament  and  eiks.    And 

4.  A  mulct,  not  being  under  half-a-year*s  commission, 

for  failure  to  render  accounts  annually. 


Chap,  iv.]     TRUST-ESTATES,  INCLUDING  CHARITIES.  7 1 

12.  The  ordinary  powers,  duties,  and  liabilities  of  factors 
will  therefore  be  treated  under  the  following  heads : — 

{a)  Recovery  of  Estate. 

{b)  Realisation  and  Investment  of  Moveable  Estate. 

{c)  Management  of  Estate. 

{d)  Accounting. 

[e)  Penalties. 

(/)  Actions. 

{a)  Recovery  of  Estate, 

13.  Factor  must  do  his  utmost  to  Recover  Debts. — A  factor 
must  do  his  uttermost  to  recover  debts  to  the  estate,  other- 
wise he  will  be  liable  for  the  whole  or  such  part  as  has  not 
been  recovered.^  The  presumption  is  that  debtors  insolvent 
at  the  end  of  the  factory,  were  solvent  at  its  commencement ; 
but  the  factor  may  redargue  this.*  On  the  other  hand,  a 
factor  is  not  bound  to  do  ultimate  diligence  against  all 
debtors  indiscriminately,  and  where  his  accounts  were  lodged 
fifteen  years  before,  showing  the  arrears  objected  to,  the  onus 
probandi  that  the  factor  might  have  recovered  them  was 
found  to  lie  on  the  objectors.'  On  the  same  principle,  a 
factor  will  not  be  liable  for  debts  owing  to  the  estate  by 
parties  notoriously  insolvent;*  and  where  there  was  only  a 
subscribed  account  but  no  other  vouchers  of  a  debt,. it  was 
found  that  the  tutor  was  not  bound  to  sue  unless  it  could  be 
shown  that  he  had  sufficient  ground  of  probation  for  in- 
structing the  debt.^ 

14.  Factor  must  Settle  with  Predecessor, — The  first  duty  of 
the  factor  as  regards  recovery  and  management  is  to  settle 


*  Steven  v,  Boyd,  30th  June  1666,  M.  16,277 ;  Cranstoun  v,  Scott, 
1st  Dec  1826,  5  S.  57  (62);  Rennie  v.  Morison,  27th  Jan.  1849,  11  D. 
457,  6  Beirs  App.  422,  and  17  Scot.  Jur.  332. 

•^  Weirr.  Hamilton,  23d  Jan.  1751,  M.  16,355. 

*  Condie  v,  M'Donald,  20th  Nov.  1834,  13  S.  61.  See  also  Tirias  v, 
Balbedy,  Feb.  1682,  M.  16,303. 

*  Watson  V,  Watson,  6th  Feb.  1623,  M.  16,242. 

*  Scrymgeour  v.  Wedderbum,  i6th  Dec.  1673,  M.  16,289. 
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with  the  representatives  of  the  trustees,  or  other  parties  to 
whom  he  succeeds,  and  he  needs  no  special  authority  to  raise 
actions  of  count  and  reckoning  for  that  purpose.^  He  is 
entitled  to  sue  the  truster's  law-agent,*  or  the  person  who 
was  the  curator  bonis  of  the  truster.*  Where  the  prede- 
cessor alleges  no  intromissions,  the  Court  will  not  grant  him 
his  discharge  until  his  successor  has  certified  that  fact.*  Not 
only  must  a  predecessor  be  sued  to  account  where  necessary, 
but  diligence  may  be  used  on  the  dependence.*  The  ex- 
penses of  such  proceedings,  in  so  far  as  they  were  justified 
and  beneficial  to  the  estate,  will  be  allowed  against  the  de- 
faulting predecessor  personally .• 

16.  Recovery  of  Estate  Abroad. — It  is  a  factor's  duty  to 
recover  the  estate  which  he  is  appointed  to  manage,  not 
only  so  far  as  in  Scotland,  but  wheresoever  situated — not  to 
leave  it  to  be  lost,  or  unfruitful,  or  carried  off  by  other 
parties, — and  after  he  has  got  it  into  Scotland  he  must  keep 
it  there."^  This  duty  it  very  often  falls  to  the  factor's  lot  to 
perform,  for  moveable  property  has  no  legal  situs,  but  follows 
the  person  of  its  owner.®  It  may  hence  be  necessary  to  take 
steps  according  to  the  laws  of  other  countries  for  realising 
the  factorial  estate ;  and  these  steps  are  all,  so  far  as  the  Scotch 


1  Bogle  V,  Bogle,  17th  Jan.  1794,  M.  2107  ;  Dalmahoy,  9th  July  1836, 
14  S.  1 125  ;  Kerr  v.  Bremner,  17th  Dec.  1835,  14  S.  180,  and  14th  July 
1837,  2  S.  and  M.  895;  Anderson,  7th  March  1855,  17  D.  596; 
Anderson,  29th  Jan.  1854,  19  D.  329 ;  Raleigh  v.  Hughson  and  Dobson, 
1 8th  Jan.  1861,  23  D.  352  ;  Watson  v.  Crawcour,  9th  June  1843,  5  D. 
182  ;  Wardlaw,  loth  June  1859,  21  D.  940 ;  Cowan  v.  TumbuU's  Trus- 
tees, 13th  June  1845,  7  D.  872,  and  17th  March  1848,  6  BelPs  App.  222. 

'  Mackenzie  v  Brodie,  19th  March  1859,  21  D.  804. 

*  Morland  v.  Sprot,  19th  Feb.  1831,  9  S.  478. 

*  Murray,  i8th  July  1845,  '7  Scot.  Jur.  566. 

*  Simpson  ».  Doud,  ist  Feb.  1855,  17  D.  314. 

®  Young  V,  Smith,  24th  May  1821,  i  S.  26;  Myles  v.  Ireland,  6th 
March  1855,  17  D.  590. 

"'  Accountant  of  Court  v.  Geddes,  29th  June  1858,  20  D.  1174,  as 
explained  by  Lord  President  McNeil  in  Accountant*  of  Court  v.  Baird, 
29th  June  1858,  20  D.  1 176. 

^  Johnston  v.  Beattie,  26th  May  1843,  10  Clark  and  FinneDy,  96— 
per  Lord  Brougham. 
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Courts  are  concerned,  within  the  factor's  ordinary  powers  ;* 
but  as  regards  the  foreign  Courts,  it  may  be  necessary,  and 
will  always  be  prudent,  to  have  the  extent  of  the  factor's 
powers,  as  regards  foreign  estate  especially,  set  forth  in  the 
interlocutor  granting  the  appointment,  for  otherwise  the 
foreign  Court  whose  aid  the  factor  may  have  to  invoke  can- 
not determine  whether  the  nature  of  his  office  entitles  him  to 
do  what  he  asks.*  What  steps  it  may  be  necessary  to  take 
depends  upon  the  law  and  practice  of  the  particular  country 
in  question.  As  regards  this  country,  the  factor's  powers  ex- 
tend to  raising  actions  in  foreign  Courts.*  It  was  at  one  time 
necessary  for  the  factor  to  take  out  letters  of  administration 
in  England  and  Ireland  when  that  had  not  already  been  done, 
and  for  this  special  power  has  been  asked  and  obtained  * — a 
proceeding  justifiable  on  account  of  the  requirements  of 
foreign  law  ;  but  the  Confirmation  and  Probate  Act*  having 
extended  the  effect  of  confirmation  to  property  in  England 
and  Ireland  if  the  confirmed  testament  be  produced  in  the 
proper  Probate  Court,  has  superseded  the  necessity  of  taking 
out  letters  of  administration  in  future. 

16.  Power  to  make  up  Titles — (a)  Moveables, — In  regard 
to  the  moveables  of  which  the  factor  has  actually  obtained 
possession,  the  possession  itself  is  a  sufficient  title.  When 
the  trust-estate  is  that  of  a  person  deceased,  and  no  one  has 
confirmed,  the  factor  must  do  so ;  but  for  this  he  requires  no 
special  powers.*  Where  his  predecessor  has  expede  con- 
firmation, but  has  not  actually  realised  and  reduced  the 
estate  or  part  of  it  into  possession,  the  factor  confirms  ad 
nan  executa  in  regard  to  the  unrealised  estate,  and  for  this 
likewise  no  special  powers  are  necessary.     The  factor  con- 


*  Ferguson,  21st  May  1830,  8  S.  782 ;  Simpson  v.  Doud,  ist  Feb. 
1855,  17  D.  314. 

*  FuUcrton  v.  Dixon,  nth  July  1833,  11  S.  963;  Mathieson,  26th 
June  1857,  19  D.  917. 

^  See  infru^  sec  47. 

*  Lindsay,  loth  Dec.  1850,  13  D.  952. 
^21  and  22  Vict.  c.  56,  sees.  12,  13,  and  14. 

*  Act  of  Sederunt,  13th  Feb.  1730,  sec  7 ;  Keegan,  infra. 
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firms  in  his  own  name  as  executor-dative.^  Registration  or 
intimation  may  also  be  necessary,  as  in  the  case  of  shares  in 
joint-stock  companies,  personal  bonds,  or  the  like.  In  order 
to  transfer  shares  in  a  joint-stock  company,  a  judicial  factor 
confirming  as  executor  does  not  require  himself  to  become  a 
member  of  the  company."  Should  any  difficulties  arise  in 
regard  to  the  factor's  title  to  moveables,  he  will  keep  in  view 
the  provisions  of  section  15  of  the  Trusts  Act  of  1867.* 

(b)  Heritage, — A  factor  must  obtain  special  powers  in 
order  to  make  up  a  title  to  the  heritable  subjects  belonging 
to  the  estate  (which  he  will  not  find  it  necessary  to  do  for 
the  purposes  of  ordinary  administration) ;  and  reference  is 
therefore  made  to  that  part  of  this  chapter  which  treats  of 
special  powers.* 

ip)  Realisation  and  Investment  of  Moveable  Estate. 

17.  Factor^ s  Duty  as  regards  Realisation  and Investtnent — 
Having  recovered  the  estate  which  he  is  appointed  to  manage, 
the  factor's  next  duty  is  to  realise  the  moveable  portion  with 
a  view  to  its  safe  investment.  The  Act  of  Sederunt  1730 
thus  lays  down  the  factor's  duty  in  this  respect : — "  When 
bonds,  bills,  notes,  or  obligations  of  any  sort  for  money  or 
effects  are  under  the  factory,"  or  "  if  corns,  cattle,  outsight  or 
insight  plenishing,  or  moveables  of  any  sort,  shall  be  under 
the  factory,"  the  factor  is  directed  to  make  inventories  there- 
of, and  "shall  be  obliged  to  manage  such  obligations  for 
money  or  effects,  and  to  manage  or  dispose  of  such  move- 
ables according  to  the  rules  of  law  and  as  prudence  requires 
for  the  benefit  of  the  proprietor  and  all  having  interest"*    In 


'  Act  of  Sederunt,  ut  supra. 

*  Companies  Act  1862  (25  and  26  Vict.  cap.  89),  sec.  24.  But  he 
is  not  entitled  to  draw  dividends  for  an  indefinite  period  on  such  a 
personal  title — M*Ewan  v.  City  of  Glasgow  Bank  and  Liquidators,  18th 
July,  1879,  6  R.  1315;  Wishartv.  Eosd.,  19th  July  1879,  ^  R.  1341 ; 
Gordon  v.  Eosd.,  21st  Oct.  1879,  17  Scot.  Law.  Rep.  7. 

3  But  see  Keegan,  6th  Feb.  1857,  19  D.  382  ;  Mathieson,  supra. 

*  Infra^  sec.  86. 

^  Act  of  Sederunt,  13th  Feb.  1730,  sees.  5  and  6. 
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:he  interpretation  of  this  enactment  it  has  been  laid  down 
;hat  the  factor's  duty  consists  in  realising  the  moveable 
^tate  under  his  charge,  and  investing  it  within  a  reasonable 
Deriod  in  certain  specified  classes  of  securities ;  ^  and  where  he 
s  unable  to  make  such  investment  he  must  bank  whatever 
::ash  he  has  in  hand.*  A  factor  requires  special  powers  to 
;ell  heritage.* 

18.  In  wJiat  Securities  the  Investments  may  be  taken, — 
Heritable  securities  are  pre-eminently  the  form  in  which 
'actorial  funds  may  be  invested,  and  Government  stock  is 
ilso  accepted,*  although  the  Court  dislike  that  form  of  in- 
vestment ;*  but  until  recently  these  were  the  only  classes  of 
nvestment  which  the  Court  would  recognise. 

Rates  under  Local  Acts, — In  1876,  however,  investments 
>y  a  airator  bonis ^  secured  (i)  on  the  rates  leviable  under 
he  Aberdeen  County  and  Municipal  Buildings  Act  1866, 
md  the  Sheriff  Court-Houses  Act  i860,  and  (2)  on  rates 
eviable  under  the  Aberdeenshire  Road  Act  1865,  were 
ipproved  by  the  First  Division  ;•  and  the  Accountant  of 
3ourt  has  announced  that  this  decision  will  enable  him  to 
MLSS  "unexceptionable  bonds  or  mortgages  of  corporations  or 
>ublic  trusts  in  Scotland  duly  authorised  by  Act  of  Parlia- 
nent  to  borrow  money  on  bond  or  mortgage,  and  to  levy 
Lssessment  rates  for  payment  of  the  annual  interest  on  such 
>onds  or  mortgages.  Factors  must,  however,  observe  that 
he  responsibility  of  investment  will  rest  with  themselves, 
md  that  in  each  case  full  evidence  must  be  submitted  to  the 
Vccountant  to  enable  him  to  judge  of  the  validity  and  sufii- 
iency  of  the  security,  and  that  it  will  be  competent  to  him 


*  Elphinstone  «.  Robertson,  28th  May  1814,  F.C    See  also  Lyon  v, 
arquhar,  Jan.  1665,  M.  16,272. 

*  See  infrcLt  sec  24. 
'  See  infrci^  sec  62. 

*  Haldane,  23d  Dec.  1848,  ii  D.  286 ;  Accountant  of  Court  v.  Geddes, 
^h  June  1858, 20  D.  1174. 

*  Grainger,  infrcu 

*  Grainger,  23d  Feb.  1876,  3  R.  479. 
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or  to  the  Court  to  object  to  any  bond  or  mortgage  if  the 
security  appears  to  be  in  any  respect  objectionable."^ 

Railway  Debentures, — In  a  subsequent  case  the  Second 
Division  found  "  that  the  debentures  of  railway  companies 
are  securities  which  the  Accountant  of  Court  may  sanction 
as  investments  for  funds  in  the  hands  of  a  curator  banis^ 
provided  he  is  satisfied  that  the  investment  is  a  good  and 
safe  one  of  its  class."*  In  accordance  with  this  decision,  the 
Accountant  of  Court  has  announced  that  he  "  will  sanction, 
as  proper  securities  for  factory  funds,  debenture  bonds  or 
mortgages  by  such  leading  railway  companies  in  Scotland, 
duly  authorised  by  Act  of  Parliament  to  borrow  money  on 
bond  or  mortgage,  as  may  for  at  least  three  years  previous 
to  such  investment  have  been  paying  an  annual  dividend  to 
their  ordinary  shareholders  of  not  less  than  two  per  cent 
Factors  must,  however,  observe  that  in  every  case  of  invest- 
ment in  such  securities  it  will  be  necessary  that  they  shall 
ascertain  that  the  bonds  or  mortgages  shall  be  validly  issued 
in  strict  conformity  with  the  terms  of  the  Acts  of  Parliament 
regulating  the  railway  companies  respectively,  and  that  they 
legally  form  charges  against  the  assets  of  the  said  companies 
in  preference  to  their  whole  share  capital."^  These  decisions 
do  not  in  terms  apply  to  factories  such  as  those  at  present 
under  consideration,  which  are  not  under  the  control  of  the 
Accountant  of  Court,  but  their  principles  are,  it  is  thought, 
applicable  to  all  classes  of  factories. 

Investments  which  will  not  be  Authorised, — Any  other  in- 
vestments than  the  four  classes  above  mentioned  have  never 
received  the  sanction  of  the  Court,  whether  as  a  new  invest- 
ment or  as  the  continuation  of  one  made  by  the  truster.* 

*  Memorandum  of  Accountant  of  Court,  25th  April  1876. 

*  Lloyd's  Curator,  ist  Dec.  1877,  5  R.  209,  overruling  A  v,  B,  39th 
June  1854,  16  D.  1004;  Morison,  5th  Dec  1856,  19  D.  132. 

*  Memorandum  of  Accountant  of  Court,  12th  Dec.  1877. 

*  It  is  now  settled  that  trustees  are  not  entitled  to  continue  invest- 
ments made  by  the  trusters  in  trading  companies  unless  authorised  by 
the  deed — Brownlie  v.  Brownlie's  Trustees,  nth  July  1879,6  R.  1233 
— and  stricter  considerations  apply  to  judicial  factors,  who  are  officers 
of  Court. 
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Thus,  lending  on  personal  security  is  illegal,*  however  good 
the  debtor's  credit  may  be,*  and  so  likewise  is  foreign  stock,' 
or  a  share  in  a  partnership.*  The  factor  must  also  relieve 
the  estate  of  other  obligations  which  may  prove  a  source  of 
risk,  e.g,,  cautionary  obligations.*  He  is  responsible  for  the 
sufficiency  of  the  heritable  security  where  he  does  not  use 
due  precaution.*  He  cannot  lend  to  himself '  House  pro- 
perty is  unsatisfactory  as  a  security.®  Where  the  trust-deed 
authorises  the  trustees  to  invest  the  trust-funds  in  other 
securities  than  the  above,  it  is  thought  that  the  factor  must 
obtain  special  powers  to  make  such  investments,  and  that 
he  will  require  to  show  a  case  of  necessity  if  the  proposed 
investment  is  at  all  of  a  hazardous  nature. 

19.  Purc/tase  of  Heritable  Subjects  beyond  Factor^ s  Ordi- 
nary Powers, — ^The  purchase  of  heritable  subjects  is  an  act 
beyond  the  factor's  ordinary  powers,  and  a  factor  loco  tutoris 
having  without  special  authority  so  invested  part  of  the 
estate,  the  Court  found  that  the  subject  which  he  has  thus 
purchased  must  be  held  by  him  on  his  own  account  and 
risk,  and  that  he  must  give  his  wards  credit  for  the  sums  so 
expended.* 

20.  Investment  to  be  in  Name  of  Factor. — As  in  the  case 
of  confirmation,'®  the  investments  made  by  the  factor  are  to 


'  That  is,  without  special  powers. 

*  A  B,  2 1  St  Dec.  1848,  21  Scot.  Jur.,  73 ;  Lindsay,  loth  March  1849, 
II  D.  1030. 

*  Dalgleish,  13th  Feb.  1849,  11  D.  1030;  E,  19th  July  1849,  21  Scot. 
Jur.,  566. 

*  Philip,  22d  Nov.  1827,  6  S.  103 ;  Ellis,  14th  Dec.  1836,  15  S.  262. 

*  Erskine,  22d  Dec.  1739,  M.  9002 ;  Kerr  v,  Bremner,  5th  March 
1839,  I  D.  618. 

*  Forsyth,  28th  Jan.  1853,  15  D.  345. 

^  Robertson  v,  Elphinstone,  28th  May  18 14,  F.C. 

*  Thomson  v.  Christie,  i6th  June  1852,  i  Macq.  236. 

*  Lambe,  24th  June  1834,  12  S.  775,  and  14th  Dec.  1837, 16  S.  219. 
*^  Supra f  sec.  16. 
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be  taken  in  his  own  name  as  factor.*     He  is  not  to  conjoin 
the  name  of  anyone  else.* 

21.  Time  within  which  Realisation  must  be  Effected, — No 
specific  limit  has  been  settled  as  to  the  time  within  which  the 
factor  is  to  effect  the  realisation.  It  is  to  be  a  reasonable  time. 
The  factor  is  not  to  realise  all  at  once,  where  that  would 
result  in  a  loss ;  nor,  on  the  other  hand,  may  he  hold  back 
on  the  speculative  chance  of  a  rise  in  the  market'  Some- 
thing would,  it  is  thought,  depend  on  the  nature  of  the  sub- 
ject to  be  sold,  for  where  that  consists  of  an  interest  in  a  going 
business,  or  of  shares  in  a  limited  or  unlimited  public  company, 
or  of  money  lent  on  personal  security  merely,  or,  in  short,  of 
anything  which  may  entirely  disappear  and  perhaps  involve 
the  estate  in  further  loss,  a  more  rigid  rule  would  be  applied 
than  in  cases  where  what  is  to  be  sold  consists  of  furniture 
or  the  like,  the  loss  of  which,  if  destroyed,  would  be  covered 
by  insurance.  In  one  case,  where  a  factor  applied,  unneces- 
sarily, for  authority  to  sell  wood  at  maturity,  the  Court  re- 
fused, on  the  ground  that  at  the  time  the  markets  were  very 
unfavourable.* 

{c)  Management  of  Estate. 

22.  Rents  and  Interest, — The  factor's  duty  as  regards  the 
rents  and  interest  of  the  subjects  under  his  charge  is  to 
collect  them,  to  pay  the  taxes  which  are  chargeable  against 
the  rents  or  produce,  such  as  income-tax,  and  against  the 
subjects  from  which  it  is  derived,  such  as  feu-duty  or  land- 
tax  ;  and,  secondly,  to  implement  the  various  purposes  for 
which  the  trust  exists,  and  which  are  chargeable  against 
income.  The  surplus,  if  any,  he  will  bank  with  a  view  to 
permanent  investment* 

*  Scott,  2ist  Feb.  1856,  18  D.  624 ;  Maconochie,  3d  Feb.  1857, 19 D. 
366. 

2  Geddes,  sufira,  p.  75  ;  Salway,  infra^  p.  80. 
®  Wright,  19th  June  1701,  M.  7429 ;  Accountant -General  v.  Baird, 
29th  June  1858,  20  D.  1 1 76;  Brownlie's  Trustees,  supra, 

*  Thriepland,  7th  June  1848,  10  D.  1234. 

*  See  infra^  sec  24. 
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23.  Capital  and  Income  to  be  kept  separate, — In  applying 
and  managing  the  capital  and  income  of  the  estate,  these  and 
their  respective  burdens  must  be  kept  distinct  and  separate, 
on  the  ordinary  principles  of  accounting  for  trust  manage- 
ment. It  may  be  that  different  parties  are  or  may  be- 
come interested  in  the  one  or  other,  and  the  extent  of  their 
rights  should  be  at  once  ascertained  by  a  reference  to  the 
accounts. 

Capital  in  general  fixed  at  Cofntnencentent  of  Factory, — 
Capital  falls,  unless  otherwise  provided  in  the  trust-deed,  to 
be  fixed  at  the  date  of  the  commencement  of  the  judicial 
management,  and  it  is  with  this  view  that  the  Act  of  Sede- 
runt provides  for  the  lodging  of  a  rental  and  inventories.^ 

What  Charges  against  Capital, — While  there  should  be  set 
against  capital  the  expenses  of  the  appointment  and  the 
realisation  and  investment  of  the  moveable  property,  and 
other  charges  effeiring  to  it,  income  will  bear  the  ordinary 
expenses  of  management. 

24.  Cash  in  hand  to  be  Banked, — ^With  regard  to  all 
money  for  which  he  is  unable  to  find  a  suitable  investment, 
or  which  he  may  have  to  disburse  within  a  short  period,  the 
factor's  duty  is  to  bank  it  at  once.  The  Act  of  Sederunt 
1730  contains  no  reference  to  this  duty,  but  the  Pupils  Pro- 
tection Act  does,'  and  the  restriction  therein  contained  as 
to  the  banks  in  which  money  is  to  be  deposited  has  practi- 
cally extended  itself  to  the  cases  of  all  judicial  officers. 
These  banks  are  "  some  one  of  the  banks  in  Scotland  estab- 
lished by  Act  of  Parliament  or  Royal  Charter.*  From  an 
early  period  the  Court  encouraged  tutors  and  other  officers  of 
that  class  to  perform  this  duty.  Thus  they  refused  to  find 
tutors  liable  for  money  deposited  with  bankers  in  good  credit 
when  the  deposit  was  made.*  On  similar  principles,  in  England 


*  Act  of  Sederunt,  13th  Feb.  1730^  sees.  2,  5,  and  6. 

'  See  sec  5.  With  regard  to  the  annual  balancing  of  bank  accounts ; 
sec  in/ray  sec  39. 

*  See  Saunders  tr.  Beveridge,  7th  Nov.  1879,  '7  Scot.  Law.  Rep.  75. 

*  Gib,  5th  Feb.  1769,  M.  16,363. 
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a  receiver  was  not  found  liable  for  a  banker's  failure.^  The 
money  must  be  lodged  in  a  separate  account  iii  the  officer's 
name  as  factor.  If  he  lodges  it  in  his  name  as  an  individual 
the  money  is  as  much  liable  to  his  private  debts  as  are  his 
own  funds.^ 

26.  Factor  manages  Heritable  Property  qud  Proprietor. — 
Under  certain  restrictions  to  be  noticed  immediately,  a  factor 
has,  without  special  powers,  the  position  and  the  liabilities 
of  a  landlord  or  proprietor  with  reference  to  the  heritable 
subjects  belonging  to  the  estate.'  In  particular,  he  does  not 
require  to  complete  a  title  to  the  property, — a  matter  requir- 
ing special  powers.* 

Factor^ s  Possession  not  available  under  Act  1695,  c,  24,  as 
if  of  Apparent  Heir — The  possession  by  a  factor  is  not 
equivalent  to  the  possession  of  an  heir,  so  as  to  make  the 
succeeding  heir  liable  under  the  Act  1695,  c.  24,  for  the  debts 
incurred  by  the  factor.* 

Special  Powers  unneussary  to  Discharge  Heritable  Bond. 
— A  factor  does  not  require  special  powers  to  grant  the  dis- 
charge of  a  heritable  bond  to  the  party  who  has  the  right  to 
redeem  ;®  but  he  must  make  up  a  title  thereto.^ 

Or  for  Entry  of  Vassals, — The  Court  have  refused  as 
unnecessary  special  powers  to  give  entries  to  vassals,®  and 
they  have  supported  a  charter  by  progress  by  the  curator 
bonis  of  the  superior  in  the  exercise  of  his  ordinary  powers 
as  good,  because  in  fulfilment  of  a  legal  obligation  on  the 
proprietor.® 

*  Sal  way,  4  Russ.  60,  and  2  R.  and  M.  213 — reported  as  White  r. 
Baugh,  9  Bligh.  2  N.  S.  181  ;  Kerr  on  Receivers,  p.  155. 

*  Campbell   v,  Keith,  9th  July  1840,  2  D.  1367,  per  Lord  Gillies; 
see  also  Wren,  11  Ves.  377  ;  Naime,  4th  March  1863,  i  M.  515. 

'  Ersk.  ii.  6,  21  ;  Mack,  17th  Feb.  1832,  10  S.  349. 

*  Infra^  sec  86. 

*  Buchan  u  Macdonald,  7th  Dec.  1796,  M.  9822. 

^  Wills,  20th  June  1879,6  R.  1096;  Graham,  31st  Jan.  1735,  M.  16,339. 
^  Infray  sec.  86. 

*  Kerr,  nth  Dec.  1857,  not  reported. 
»  Mackay,  8th  March  1796,  M.  16,384. 
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26.  Power  to  Lease — Duration  of  Lease, — At  common 
law  no  officer  can  grant  a  lease  to  endure  beyond  his  own 
office,^  and  therefore  it  required  the  positive  declaration  of 
the  Act  of  Sederunt  to  authorise  parties  to  contract  for  a 
lease  of  longer  duration.  The  words  of  the  Act  are — "  Such 
factor  shall  have  power  to  grant  tacks  or  leases  to  continue 
during  all  the  time  that  the  estate  set  in  tack  shall  remain 
under  the  inspection  of  the  said  Lords  of  Session,  and  for 
one  year  further  "  * — z>.,  for  the  period  of  the  factorship,  and 
not  merely  for  the  particular  factor's  tenure  of  office,  and  for 
one  year  further.  But,  as  explained  by  the  preamble,  factors 
on  trust-estates  are  not  expressly  included  under  the  Act  of 
Sederunt ;  and  in  the  case  of  such  factors  the  powers  of 
leasing  which  the  8th  section  confers  might  be  very  exten- 
sive when  the  trust  was  likely  to  endure  and  continue  under 
judicial  management  for  a  lengthened  period  ;  and  hence  it 
may  be  doubted  whether  this  provision  of  the  Act  would  be 
held  to  apply  to  the  present  class  of  factors.  But  be  that  as 
it  may,  the  precarious  nature  of  the  tenure  under  this  enact- 
ment, even  in  the  case  of  factors  on  trust-estates — for  to  take 
no  other  example,  the  factory  may  come  to  an  end  although 
the  trust  remains — has  led  to  the  invariable  practice  of  apply- 
ing for  special  powers  to  let  for  a  fixed  period  whenever  a 
lease  of  longer  duration  than  a  year  was  contemplated.' 

May  Factor  Let  for  Period  authorised  by  ttie  Trust-Deed  f 
— There  is  one  case  which  appears  to  be  an  authority  for  the 
proposition  that  the  factor  may  without  special  powers  let 
for  the  period  authorised  by  the  trust-deed,*  but  it  is  doubtful 
whether  this  can  be  accepted  as  the  general  rule.* 

*  Marquis  of  Huntly,  3d  Jan.  1672,  M.  16,285 ;  Lord  Reay  i*. 
Anderson,  3d  Feb.  1800,  M.  16,385. 

*  Act  of  Sederunt,  13th  Feb.  1730,  sec.  8. 

*  See  infray  sec.  71,  for  the  circumstances  in  which  such  powers  will 
be  g^nted.  In  one  curious  case,  in  which  a  tutor  let  subjects  until  a 
sum  borrowed  by  him  from  the  tenant  was  paid,  the  Court  sustained  the 
lease  on  the  creditor  proving  that  his  debt  was  in  rem  versum  of  the 
pupiL    Armour,  21st  Feb.  1671,  M.  16,284. 

*  Proctor  V.  Gordon,  31st  Jan.  1824,  2  S.  553. 

*  See  supray  sec.  3. 

G 
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27.  Rent  not  to  be  Lower  than  formerly, — At  common  law 
no  lease  can  be  granted  for  a  lower  rent  than  formerly,*  and 
the  Act  of  Sederunt  1730  enacts  that  factors  are  to  do  so 
only  "  according  to  the  rules  of  law.**^  Special  powers  are 
therefore  necessary  whenever  it  is  desired  to  let  at  a  lower 
rent  than  before.* 

28.  Special  Powers  unnecessary  to  grant  Leases  in  fulfil^ 
ment  of  former  Proprietor's  Obligation. — A  factor  does  not 
require  special  power  to  fulfil  some  of  the  obligations  of  the 
former  proprietor,  and  leasing  appears  to  be  one  of  these  cases. 
Special  powers  have  been  refused  to  the  factor  on  a  trust  to 
grant  leases  in  terms  of  missives  of  the  truster.*  In  a  ques- 
tion with  creditors  it  may  be  different.* 

29.  Removing  of  Tenants. — A  factor  requires  no  infeft- 
ment  or  authority  to  remove  tenants.* 

30.  Acceptance  by  Factor  of  Renunciation  of  a  Lease, — It 
would  appear  also  that  special  powers  are  necessary  to 
enable  a  factor  to  accept  the  renunciation  of  a  lease  by  a 
tenant  on  the  estate.^ 

31.  Duty  as  regards  Shootings, — So  late  as  1834  the  Court 
scouted  the  idea  that  a  factor  was  bound  to  let  the  shootings 
on  the  estate  he  was  appointed  to  manage,  and  refused  to 
subject  him  penally  for  this  alleged  neglect  of  duty.'  It  is 
thought,  however,  that,  with  the  alteration  of  value  as  regards 

^  Shaw,  19th  June  1750,  M.  4070;  also  Colzean's  Tutor,  5th  Feb. 
1670,  M.  16,282 ;  Grieve  v.  Pringle,  15th  June  1797,  M.  5951. 

*  See  sec.  3. 

'  See  in/ra^  sec.  77. 

•*  Home,  7th  March  1793,  M.  16,382. 

*  Cranstoun  v,  Scott,  4th  Jan.  1757,  M.  15,218 ;  Campbell  r.  Siller, 
30th  Nov.  1785,  M.  15,223. 

®  Thomson,  9th  July  1757,  M.  4070.  See  also  Trust  Act  1867,  sec 
2,  subsec.  3. 

^  Wink,  2ist  Jan.  1851,  13  D.  952. 

*  Condie,  20th  Nov.  1834,  13  S.  61. 
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shootings,  there  has  been,  both  off  and  on  the  bench,  an  al- 
teration of  opinion  as  to  a  factor's  duty  in  this  respect. 
The  doctrine  laid  down  in  the  case  of  Condie  was  quite  con- 
sistent with  what  were  the  legal  principles  acted  upon  with 
regard  to  shootings  in  every  respect  in  1834;  but  in  1839,* 
as  every  year  notoriously  gave  additional  proof  of  the  annual 
value  to  be  obtained  for  shootings,  the  difficulties  which 
were  held  to  attend  its  computation  as  actual  revenue  of  an 
estate,  in  respect  that  the  right  to  shoot  was  a  personal  privi- 
lege not  protected  by  the  Act  1449,*  were  overruled,  and 
from  the  Court  holding  themselves  bound  to  take  a  shooting 
rental  into  account  where  the  shootings  were  actually  let, 
they  were  led,  in  1852,*  to  estimate  it  in  a  question  of  the 
value  of  locality  lands  where  the  shootings  were  unlet.  In 
these  circumstances  the  decision  of  this  point  in  the  case  of 
Condie  is  deprived  of  all  authority,  and  a  factor  will  now  fall 
to  let  the  shootings  on  an  estate  he  has  to  manage,  and  to 
collect  rent  therefrom  as  from  any  other  part  of  the  estate. 

Singular  Successors  not  protected  in  Shooting  Leases, — It 
is  to  be  observed  that  the  Act  1449  above  alluded  to  does  not 
protect  leases  of  shootings  against  singular  successors  ;*  and 
no  special  powers  from  the  Court  will  have  any  effect  in  re- 
moving objections  hence  arising. 

32.  What  if  Trust-Estate  consist  of  a  Lease  ? — The  trust- 
estate  to  be  managed  may  consist  of  a  lease,  and  if  so,  the 
factor's  duty  becomes  very  delicate.  His  assuming  the  posi- 
tion of  a  tenant  will  in  most  cases  involve  grave  responsi- 
bility,* while  renunciation  of  the  lease  may  prove  a  heavy 

*  Macpherson,  24th  May  1839,  '  D-  795»  and  in  the  House  of  Lords 
13th  Aug.  1846,  5  Bell  280;  Sinclair  v.  Lord  Duffus,  24th  Nov.  1842,  5 
D.  174.    See  also  Paterson  v.  Johnston,  12th  Nov.  1879,  7  R.  17. 

*  1449,  c  18. 

'  Menzies  v,  Menzies,  loth  March  1852,  14  D.  651. 

*  Pollock,  5th  June  1828,  6  S.  913;  Earl  of  Fyfe's  Trs.,  14th  Dec. 
1859,  22  D.  191. 

*  Gibson  z/.  Kirkland  and  Sharpe,  25th  March  1833,6  W.  and  S. 
340 ;  Dundas  v.  Hood,  21st  June  1853,  15  D.  752  ;  Dundasv.  Morrison, 
4th  Dec.  1857,  20  D.  225. 
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sacrifice.  His  line  of  conduct  must  be  adopted  after  a  con- 
sideration of  the  circumstances  of  the  trust-estate,  and  so  as 
to  secure  the  interest  of  the  estate.  The  factor  may  re- 
main in  possession  without  being  held  to  have  adopted  the 
lease,  if  he  has  done  so  only  for  the  purpose  of  ascertaining 
its  value  and  determining  on  the  line  of  conduct  he  ought  to 
follow.^  The  two  principles^ — that  a  factor  must  terminate 
and  free  the  estate  of  outstanding  liabilities,  and  that  he  is 
not  entitled  to  carry  on  any  trade  or  business  with  the 
trust-funds — ^will  in  most  cases  lead  to  an  attempt  to  come 
to  some  arrrangement  with  the  landlord  for  a  renunciation 
of  the  lease.  To  carry  out  any  such  arrangement  the 
factor  will  require  special  powers. 

33.  Improvements  on  tlu  Estate. — A  factor  does  not  require 
special  authority  to  make  ordinary  improvements  on  the 
estate,*  but  those  requiring  a  large  expenditure  are  not 
within  his  usual  powers.*  Considerable  expenditure  in  re- 
pairing farm-houses,  or  the  mansion-house,  or  in  draining, 
requires  special  powers.*  Authority  to  cut  wood  at  maturity 
was  refused  on  the  ground  that  the  markets  were  unfavour- 
able.* But  special  powers  to  thin  wood  and  sell  wine  were 
considered  unnecessary.®  Another  factor  got  authority  to 
have  a  wire-fence  erected  at  a  cost  of  ;f  20.^  It  is  thought 
that  such  a  petition  was  unnecessary. 

{d)  Accounting. 

34.  The  general  principles  on  which  the  factor's  accounts 
ought  to  be  made  up  may  be  gathered  from  the  various  Acts 
of  Sederunt  relative  to  factors.     Reference  may  also  usefully 

*  Gibson  v.  Kirkland  and  Sharp,  supra— per  Lord  Wynford. 
'  Home,  7th  March  1793,  M.  16,382. 

'  Graham  v.   Hopetoun,  6th   March   1798,  M.   5599 ;  Maitland  ^ 
Kermack,  nth  July  1863,  i  Macph.  1104. 

*  Ball,  24th  Nov.  1838,  I  D.  109 ;  Thriepland,  7th  June  1848,  10  D. 

1234- 

^  Thriepland,  supra. 

*  Maconochie,  15th  July  1853,  2  Stuart,  567. 
^  Esson,  28th  Feb.  1856,  18  D.  676. 
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be  made  to  the  circular  issued  by  the  Accountant  of  Court 
to  officers  under  the  Pupils  Protection  Act^ 

35.  Eases  and  Profits  to  be  Communicated. — The  principle 
that  the  factor  must  credit  the  estate  with  all  eases  or  dis- 
counts he  has  received  in  the  course  of  his  management  lies 
at  the  foundation  of  the  strict  accounting  which  obtains  be- 
tween him  and  those  interested  in  the  estate.  The  Act  of 
Sederunt  1730  is  silent  on  the  point,  but  the  previous  Act 
of  31st  July  1717  declares  that  if  factors  "receive  abatement 
or  gratuity  from  any  creditor  to  whom  they  make  payment, 
the  benefit  thereof  shall  accresce "  to  the  estate.*  The  law 
has  made  provision  for  the  proper  remuneration  of  their 
official  trouble,*  and  consequently  they  are  not  entitled  to 
make  any  other  profit  out  of  the  estate.* 

36.  Factor  cannot  be  auctor  in  rem  suam. — Another 
principle  of  extensive  application,  at  once  to  tutors  and 
curators  at  common  law,  and  to  the  officers  at  present 
under  consideration,  is  found  in  the  rule  that  the  tutor  or 
factor  cannot  enter  on  his  own  account  into  any  transaction 
with  reference  to  the  estate  he  is  appointed  to  manage.* 
Thus — 

Camiot  become  Creditors  to  the  Estate,  —  The  Act  of 
Sederunt  31st  July  1717  declares  that  "factors  on  en- 
cumbered   estates"    shall   not,  "by  themselves  or  others, 

*  See  Appendix. 

*  See  also  Act  of  Sederunt,  25th  Dec.  1708. 
•''  See  infra^  sec.  41. 

*  Thoirs,  Jan.  1686,  M.  16,308  ;  Wilsons,  26th  June  1789,  M.  16,376  ; 
Duke  of  Roxburghe,  2d  Mar.  1824,  2  Sh.  App.  18 ;  Guthrie,  i6th  Dec. 
1853,  16  D.  214;  also  cases  of  trustees — Torrie,  31st  May  1832,  10  S. 
597  ;  Cochrane  v.  Black,  ist  Feb.  1855,  17  D.  321,  and  i6th  July 
1857,  19  D.  1019 ;  Laird  v.  Laird,  26th  June  1855,  17  D.  984,  and  28th 
May  1858,  20.  D.  972. 

*  Lord  Sanquhar,  March  1583,  M.  16,233;  Lord  Ludquhaim,  28th 
March  1632,  M.  16,260 ;  Mackenzie,  7th  Dec.  1666,  M.  8959 ;  Max- 
well, 27th  Jan.  1714,  M.  14,344,  and  loth  May  1721,  Robertson's 
Apps.  380.  See  also  Spreul  v.  Crawfurd,  15th  July  1741,  Elchies*  Trust, 
No.  I  ;  Marshall,  i8th  Feb.  1859,  21  D.  514 ;  M'Laren  on  Wills,  ii.,  74 
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compone  or  buy-in  debts  affecting  the  same,  but  their 
doing  so  shall  be  held  equivalent  to  an  extinction  of  such 
debts.^  On  this  principle,  a  tutor  who  had  acquired  right  to 
a  debt  due  by  his  ward  was  made  to  find  caution  to  refund.* 
In  another  case  it  was  laid  down  that  a  tutor  or  curator 
pursuing  ante  redditas  rati<meSy  as  assignee  to  a  debt  due 
by  his  minor,  was  to  be  presumed  to  have  acquired  the  same 
nummis  pupilli^  for  the  pupil's  use.'  Again,  the  plea  of 
commixtion  of  funds,  where  a  tutor  alleged  it  in  a  question 
with  the  next-of-kin  of  a  deceased  pupil,  was  disallowed,  as 
the  whole  sum  in  the  bond  in  question  was  taken  payable 
to  the  pupil,  and  the  tutor  had  acted  tutorio  nomine.^  Simi- 
larly, where  a  gratuitous  deed  had  been  taken  in  favour  of  a 
tutor  in  reference  to  a  part  of  the  pupil's  estate,  it  was  held 
to  have  been  taken  for  the  pupil's  behoof*  In  one  case  the 
presumption  as  to  a  tutor's  purchasing  debts  over  the  estate 
was  held  to  have  been  redargued  by  his  showing  that  at  the 
date  of  the  purchase  it  was  so  burdened  as  to  render  this 
impossible  ;•  but  it  is  thought  that  this  decision  cannot  be 
justified  on  strict  principle.^  It  would  seem  not  to  be  ill^al 
for  a  factor  to  advance  out  of  his  own  means  towards  factory 
current  expenses.^  In  one  case  he  was  allowed  to  borrow  on 
the  security  of  the  estate  to  repay  such  advances.®  But  this 
case  may  be  doubted. 

Nor  Debtor, — On  the  same  principle  a  factor  is  not  en- 
titled to  lend  to  himself  on  heritable  security  or  otherwise, 
or  to  apply  to  his  own  purposes  any  of  the  funds  under  his 
charge.^"    A  factor  retaining  money  in  his  own  hands  is 

^  See  also  Act  of  Sederunt,  25th  Dec.  1708. 

*  Earl  of  Winton,  25th  Jan.  1662,  M.  16,267. 
»  Touch,  9th  Nov.  1661,  M.  16,278. 

*  Tennent,  loth  Dec.  1673,  M.  16,288. 

*  Cochrane,  17th  Feb.  1732,  M.  16,339. 
®  Buchanan,  19th  June  1765,  M.  16,363. 

^  Hamilton  v.  Wright,  8th  March  1839,  i  D.  668,  rev.  2d  Aug.  1842,  i 
Beirs  App.  574 ;  Elias  v.  Black,  9th  July  1856,  18  D.  1225  ;  M'Laren  on 
Wills,  ii.,  349. 

*  See  infra^  sec.  4a 

*  Agnew,  8th  June  1837,  15  S.  1094. 
^'  Elphinstone,  28th  May  1814,  F.C 
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held,  on  the  principle  of  having  illegally  lent  it  to  himself, 
to  be  liable  in  five  per  cent  interest  accumulated  annually.^ 
Again,  where  the  curator  bonis  to  a  lunatic  bought  property 
over  which  he  had  lent  the  curatorial  funds,  and  did  not  re- 
tain the  sums  so  lent  out  of  the  price  he  paid,  he  was  de- 
bited with  their  amount  at  settling  accounts.^ 

Factor  not  entitled  to  any  Office  of  Profit  under  the  Factory. 
— Under  the  operation  of  the  rule  that  a  factor  cannot  be 
auctor  in  rem  suam^  a  factor  cannot  confer  on  himself,  or  on 
any  partnership  of  which  he  is  a  member,  any  office  of  profit 
under  the  factor,  such  as  the  law  agency ;  •  and  should  such 
appointments  have  been  made,  the  charges  of  the  parties 
holding  the  office  will  not  be  allowed  against  the  estate.* 

Rule  limited  to  Duration  of  Office. — The  restrictions  as  to 
a  factor  becoming  auctor  in  rem  suam  have  no  place  be- 
fore he  has  entered  upon  office ;  *  nor  after  his  tenure  has 
come  to  an  end,  even  although  accounts  be  not  settled.  • 

Deeds  in  contravention  not  null  but  reducible. — Deeds 
against  which  the  objection  that  the  factor  has  been  auctor 
in  rem  suam  can  be  proponed,  are  not  null  but  only  re- 
ducible.^ 

37.  Interest. — ^The  provision  of  the  Act  of  Sederunt  1730 
with  reference  to  interest  is  contained  in  the  first  section, 
which  enacts  that  the  "  factor  shall  be  liable  for  the  annual 
rents  of  all  rents  and  profits  whatsoever  which  he  shall  re- 
cover, or  by  diligence  might  have  recovered  ;  and  that  from 
and  after  the  space  of  one  year  after  the  said  rents  and  pro- 
fits became  due  or  might  have  been  recovered,  as  said  is, 
and  until  he  make  due  payment  of  the  same.'**    Not  the 


*  Blair,  4th  July  1843,  5  D.  1315 ;  Buchanan,  13th  Feb.  1847,  9  D. 
700. 

*  Kerr's  Trustees  v.  Moody,  19th  June  1850,  12  D.  1041. 

*  Goodsir,  19th  June  1858,  20  D.  1141. 

*  See  infra,  sec.  42. 

*  Lady  Ninewells,  5th  Feb.  1687,  M.  16,310. 

*  Parkhill,  7th  Dec.  1771,  M.  13,665. 

'  Bannatyne,  19th  Jan.  1704,  M.  8983  ;  see  M'Laren,  supra,  ii.,  356. 
»  Sec.  I ;  see  also  Act  of  Sederunt  31st  July  1690. 
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least  of  the  advantages  which  have  attended  the  appoint- 
ment of  officers  of  Court  to  manage  the  estates  have  re- 
sulted from  this  enactment,  which  in  its  spirit  was  much  in 
advance  of  the  antiquated  rules  which  at  that  time  r^^lated 
accountings  between  common  law  officers  of  a  similar  char- 
acter, such  as  tutors,*  but  which  have  now  themselves,  in 
consequence  of  the  altered  circumstances  of  the  times  in 
regard  to  the  value  of  money,  the  institution  of  banks,  and 
otherwise,  been  materially  modified.* 

38.  Rules  regulating  Interest, — The  rules  regarding  the 
interest  due  by  judicial  factors  may  be  stated  as  follow : — 
(i)  Interest  is  to  be  charged  against  the  factor  on  all  sums 
which  he  has  recovered,  or  having  recovered  has  retained 
in  his  own  hands,  the  interest  to  begin  to  run  a  year  after 
the  sums  were  or  might  have  been  recovered.*  In  one 
instance  the  Court  ignored  the  rule  that  interest  was 
not  to  run  until  a  year  after  recovery,*  but  this  case  has 
not  been  followed.*  (2)  The  interest  is  to  be  at  the  rate 
of  5  per  cent,  per  annum,®  although  in  special  circum- 
stances a  lower  interest  will  be  exactedJ     (3)  Interest  and 

^  See  Erskine,  i.,  7,  25. 

*  Napier  and  Suttie,  1669,  M.  16,280;  Kintore,  Jan.  1665,  M. 
16,272;  Rose,  25th  Feb.  1678,  M.  16,296;  Charters,  Jan.  1687,  M. 
16,310;  Wilson,  24th  Feb.  1688,  M.  16,311,  and  loth  July  1688,  M. 
16,312  ;  Spalding,  19th  May  1809,  F.C.  In  Hamilton,  25th  Feb.  1813, 
F.C.,  the  first  blow  at  the  old  system  was  struck,  but  Montgomerie  v, 
Wauchope,  4th  June  1822,  i  S.  421,  decided  on  remit  from  the  House 
of  Lords,  is  the  ruling  authority — Ralston,  3d  Feb.  1826, 4  S.  425 ;  Fraser's 
Parent  and  Child,  2d  ed.,  235.  Tutors-at-law  and  dative,  and  curators 
to  insane  persons  and  idiots,  are  in  this  matter  under  the  provisions  of 
the  Pupils  Protection  Act — see  section  25. 

'Act  of  Sederunt  1730,  sec.  i  ;  Maxwell,  27th  Jan.  1714,  M.  14,344 
— in  House  of  Lords,  loth  May  1721,  Robertson's  App.  380. 

*  M*Kenzie  v.  Campbell,  19th  Dec  1818,  F.C. 

*  Cranstoun  r.  Scott,  ist  Dec.  1836,  5  S.  57  (62  o.e.). 

^  Blair  v.  Murray,  4th  July  1843,  5  D.  1315  ;  Buchanan  v.  Mackersy, 
13th  Feb.  1847,  9  D.  700. 

'  Mackenzie  v,  Campbell,  supra;  Roberts  v.  Court,  5th  June  1835, 
13  S.  877;  Lambe  v.  Ritchie,  14th  Dec.  1837,  16  S.  219;  Wdlwood's 
Trs.  V.  Boswell,  17th  Dec  1856,  19  D.  187. 
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principle  are  to  be  accumulated  annually,  and  interest 
charged  upon  the  accumulated  sum/  (4)  After  the  factory 
has  come  to  an  end,  it  would  appear  that  the  factor  is  liable 
in  simple  interest  only  on  a  sum  accumulated  as  at  the  date 
on  which  the  factory  expired,'  but  the  principles  laid  down 
with  reference  to  factors  under  the  Pupils  Protection  Act 
throw  some  doubt  on  this.*  (5)  Where  profits  have  actually 
been  made,  it  is  these  profits,  and  not  interest  as  above 
calculated,  which  the  factor  must  account  for,*  unless  the  in- 
vestment out  of  which  the  profits  come  is  one  which  the 
factor  ought  not  to  have  made,  or  to  have  retained,  and 
yields  less  than  5  per  cent,  interest. 

39.  Bank  bound  to  Accumulate, — As  has  been  already 
mentioned,  the  factor  is  bound  to  bank  all  money  not  other- 
wise invested,  and  to  do  so  in  a  separate  acccount  in  his 
own  name  as  factor.*  The  principles  on  which  an  annual 
balance  is  struck  in  the  accounts  of  the  factor's  management 
apply  equally  to  his  bank  account,  and  it  is  not  known  that 
any  respectable  establishment  has  ever  denied  its  liability  in 
this  respect.  It  was  however  deemed  necessary  to  have  a 
precise  enactment  on  this  subject  in  the  Pupils  Protection 
Act ;  and  although  that  Act,  as  we  have  seen,  does  not  in  its 
general  scope  embrace  the  class  of  officers  whose  duties  are 
at  present  under  consideration,  this  section  seems  to  have 
a  more  extensive  application.  It  is  as  follows : — "  From  and 
after  the  passing  of  this  Act,  every  bank  in  Scotland  with 
which  any  money  shall  have  been  or  shall  be  deposited  or 
lodged  by  any  judicial  factor,  tutor,  or  curator,  or  under 
authority  of  any  Court  in  Scotland,  or  with  reference  to  any 
suit  in  any  Court  in  Scotland,  whether  on  deposit-receipt  or 

*  Cranstoun  v.  Scott,  supra;  Blair  v.  Murray,  supra, 

*  Cranstoun  v,  Scott,  supra, 

^  Duncan,  20th  Dec.  1851,  14  D.  313 ;  Accountant  of  Court  v. 
Wilson,  1 2th  Feb.  1852,  25  Scot  Jur.  296. 

*  Duke  of  Roxburghe  v,  Swinton,  2d  March  1824,  2  Sh.  App.  18 ; 
Guthrie  V,  Guthrie,  i6th  Dec.  1853,  16  D.  214;  see  also  trust  cases, 
supra,  note  4  p.  85. 

*  Supra,  sec.  24. 
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on  account-current,  or  otherwise,  shall  once  at  least  in  every 
year  accumulate  the  interest  with  the  principal  sum,  so  that 
both  shall  thereafter  bear  interest  together  as  principal ;  and 
any  bank  failing  so  to  do  shall  be  liable  to  account  as  if 
such  money  had  been  so  accumulated."* 

40.  Interest  wftere  Factor  in  Advance  to  the  Estate. — 
Where  a  factor,  instead  of  being  its  debtor,  was  almost  con- 
stantly in  advance  to  the  estate,  the  same  general  principles 
were  applied.  He  was  held  entitled  to  balance  at  the  end  of 
each  year,  and  to  accumulate  the  interest  then  due  to  him- 
self in  a  general  balance,  towards  the  extinction  of  which  in 
the  next  year's  account  the  first  receipts  were  entered.  The 
rate  of  interest  which  he  was  allowed  to  credit  himself  with 
was  the  same  as  that  for  which  he  would  have  been  held 
liable  had  the  balance  been  the  other  way — viz.,  5  per  cent* 
It  would  appear,  however,  that  he  drew  interest  for  the  first 
as  well  as  for  the  succeeding  years. 

41.  Remuneration  is  left  to  the  Discretion  of  t/ie  Court. 
— It  is  only  incidentally  that  the  Act  of  Sederunt  1730  has 
any  reference  to  the  remuneration  to  which  the  factor  is 
entitled.  It  is  alluded  to  in  section  4th,  in  connection  with 
the  penalty  imposed  for  failure  to  lodge  accounts,  which  the 
Court  have  the  power  of  fixing,  "  not  being  under  an  half- 
year's  salary."  The  rate  is  thus  left  entirely  to  the  Court  to 
settle  in  each  case,  and  they  seem  at  one  time  to  have  exer- 
cised a  very  wide  discretion  in  the  matter.  Thus  a  tutor  got 
£  100  added  to  his  salary  in  respect  of  deductions  which  the 
Court  felt  themselves  bound  to  make;*  and  in  another  case 
a  tutor  was  allowed  some  stones  of  butter  yearly  because  he 
resided  in  a  different  shire  from  that  in  which  the  lands  he 
managed  were  situated.*  Although  a  factor  is  entitled  to 
enter  against  the  estate  a  sum  by  way  of  salary  or  commis- 

^  12  and  13  Vict,  c  51,  sec.  37. 

«  Condie  v.  Macdonald,  20th  Nov.   1834,   13  S.  61  ;  Wellwood's 
Trustees  v,  Boswell,  17th  Dec.  1856,  19  D.  187. 
^  Drumelzier*s  Tutory,  i6th  July  1680,  M.  16,30a 
*  Lude  V,  Lude,  Jan.  1684,  M.  16,305. 
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sion,  he  cannot  arbitrarily  fix  it,  and  its  amount  is  always 
subject  to  the  approval  of  the  Court.^  There  can  be  no  legal 
bargain  as  to  recompense  for  undertaking  a  tutory.* 

The  usual  Rate  of  Commission  is  5  per  cent — In  the  older 
cases  a  fixed  sum  per  annum  was  often  settled  as  the  amount 
of  the  factor's  remuneration.'  Thus  a  salary  of  £^QO  was 
allowed  to  the  factor  on  the  Roxburghe  estates  ;*  but  now  the 
common  practice  is  to  give  a  commission  of  so  much  per 
cent  on  the  income  of  the  estate.  The  usual  rate  allowed  is 
5  per  cenL*^  The  question,  however,  is  one  of  circumstances ; 
and  a  lower  rate,  sometimes  as  low  as  a  fourth  per  cent.,  or 
even  a  higher,  will  be  granted  should  the  peculiarities  of  the 
case  demand  it.®  The  Court  will  not  readily  grant  a  higher 
rateJ 

42.  Wliat  the  Factors  Commission  includes, — The  factor's 
commission  is  in  full  of  all  work,  professional  or  otherwise, 
done  by  him  in  connection  with  the  estate.®  He  is  not 
entitled  to  charge  over  and  above  his  commission  business 
or  trade  accounts  for  matters  in  which  he  may  have  acted  or 
done  work  on  behalf  of  the  estate;  but,  on  the  other  hand,  as 
he  is  not  necessarily  a  business  or  professional  man,  he  is  not 


*  Skirving  v.  Stewart,  27th  Jan.  1829,  7  S.  320. 

*  Scot  V,  Strachan,  19th  Feb.  1736,  M.  16,341. 

*  Per  Lord  Justice-Clerk  Hope  in  Lord  Gray  and  Others,  infra. 
^  Duke  of  Roxburghe  v.  Swinton,  2d  March  1824,  2  Sh.  App.  18. 

^  Morison  V,  Rennie,  14th  July  1847,  9  D.  1483 ;  26th  April  1849, 
6  Bell's  App.  422;  Hawkins,  15th  July  1847,9  D.  1484;  Kerr's  Trustees 
9.  Moody,  19th  June  1850,  12  D.  1041 ;  Lord  Gray  and  Others,  12th 
Nov.  1856,  19  D.  I. 

*  Per  Lord  Curriehill  in  Lord  Gray,  supra, 
^  Hawkins,  supra, 

*  Morison  V,  Rennie,  14th  July  1847,  9  D.  1483,  rev,  26th  April 
1849,  6  BeU's  App.  422 ;  Lord  Gray  and  Others,  12th  Nov.  1856,  19  D. 
I — overruling  Robertson,  26th  May  1843,  5  D.  1066,  and  Nicol,  4th 
July  185 1,  14  D.  13 ;  in  the  former  of  which  the  factor  was  an  accountant, 
and  had  as  such  done  accounting  work  for  the  estate,  and  in  the  latter 
he  was  a  slater,  who  after  his  entry  on  office  had  executed  some  slater 
work  on  houses  under  the  factory;  and  in  each  case  the  factor  had  charged 
therefor. 
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bound  to  give  the  estate  the  benefit,  as  regards  the  carrying 
out  of  details,  of  any  special  knowledge  he  may  happen  to 
possess.  He  is  entitled  to  employ  others,  and  their  accounts 
are  good  charges  against  the  estate.^  His  commission  is 
given  not  for  special  knowledge,  but  for  the  exercise  of  a 
sound  discretion  in  the  general  management  of  the  estate. 
His  duty  is  to  check  others  to  whom  the  execution  of  the 
details  has  been  entrusted  ;  but  if  he  is  allowed  to  take  these 
details  into  his  own  hands,  that  may  result  in  unnecessary 
work  being  inefficiently  performed,  while  at  the  same  time  it 
may  be  difficult  to  prove  either  the  unnecessary  character  or 
the  insufficiency  of  the  work. 

Outlays  allowed, — When,  however,  a  factor  does  under- 
take some  special  work  connected  with  the  factory,  he  is 
entitled  to  charge  against  the  estate  to  the  extent  to  which 
he  is  actually  out  of  pocket ;'  unless  the  litigation  or  other 
work  was  improperly  undertaken.' 

Factor^ s  Finn  not  entitled  to  Business  Profits, — The  same 
rules  are  applied  when  it  is  the  factor's  firm  which  does  any 
work  connected  with  the  factory.  The  firm  is  entitled  to 
actual  outlay  only,  and  not  to  business  profits.* 

Where  Factor  has  employed  an  Assistant, — ^While  a  factor 
is  entitled  to  employ  a  law-agent  or  other  business  man  to 
do  work  which  does  not  form  part  of  his  proper  duty  as 
factor,  if  he  charges  against  the  estate  a  commission  which 
he  has  allowed  to  some  one  who  has  assisted  him  in  proper 
factor  work,  he  must  deduct  that  sum  from  his  own  com- 
mission ;*  unless  where  he  is  paid  a  fixed  sum  and  has  power 
to  appoint  sub-factors.* 


^  Barlas  v.  Moncrieff,  15th  March  1859,  21  D.  725. 
^  Morison  r.  Rennie,  supra  j  Lord  Gray,  supra, 
2  Flowerdew,  22d  Dec.  1854,  17  D.  263,  as  explained  by  Lord  Justice- 
Clerk  Hope  in  Lord  Gray,  supra, 

*  Lord  Gray,  supra;  Mitchell  v.  Bumess,  20th  July  1878,  5  R.  1124. 

•^  Cranstoun,  ist  Dec.  1826,  5  S.  57. 

°  Duke  of  Roxburghe  v,  Swintoun,  2d  March  1824,  2  Sh.  App.  18. 
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(e)  Penalties. 

43.  The  Act  of  Sederunt  1730  has  guarded  against  the 
neglect  of  the  duties  which  it  imposes  by  the  imposition  of 
certain  penalties,*  viz.: — 

(i)  A  mulct,  not  being  under  half-a-year's  commission, 
for  failure  to  render  accounts  annually.* 

(2)  Liability  to  removal  on  failure  "in  any  part  of  the 

premises,"  without  prejudice  to  other  certifications 
of  the  Act.« 

(3)  Payment  of  double  the  amount  of  any  deficiency  in 

the  rental  lodged  as  required  by  the  Act,  and  of 
any  increase  thereon  omitted  to  be  noticed  after- 
wards when  it  occurred.* 

(4)  A  mulct  for  failure  to  lodge  with  the  clerk  full  copies 

of  the  confirmed  testament  and  eiks.^ 
Of  these  penalties  the  first  and  second  only  seem  to  have 
been  made  the  subject  of  judicial  decision. 

44.  Loss  of  Commission  for  Failure  to  Lodge  Accounts. — 
The  4th  section  of  the  Act  of  Sederunt  enacts  that  the  factor 
"shall  once  every  year  give  in  a  scheme  of  his  accounts, 
charge  and  discharge,  to  the  clerk  aforesaid,  that  all  con- 
cerned may  have  access  to  see  and  examine,  and  provide 
themselves  with  proper  means  of  checking  the  same,  wherein 
if  the  Siaid  factor  fail  he  shall  be  liable  to  a  mulct  as  the 
Lords  shall  modify,  not  being  under  half-a-year's  salary." 
This  enactment  is  not  perhaps  free  from  ambiguity,  but  it 
has  been  conclusively  settled  that  the  words  "not  being 
under  half-a-year's  salary,"  mean  half-a-year's  salary  for  each 
year  of  failure ;  that  the  Court  have  no  discretion  to  remit 
this  fine  altogether  or  to  diminish  its  amount,  even  where 
there  has  been  no  loss  to  the  estate  and  substantially  fair 


*  For  the  penalties  imposed  by  the  Pupils  Protection  Act,  see  infra^ 
chapter  on  Factors  loco  iutoris. 

*  Section  4. 

*  Section  10. 
<  Section  3. 

*  Section  7. 
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and  full  accounts  have  been  lodged  to  the  end  of  the  factor's 
period  of  office ;  but  that  where  the  factor  has  lodged  his 
accounts  for  some  years  properly,  although  he  has  n^lected 
to  do  so  for  others,  the  Court  may  allow  him  his  full  com- 
mission for  those  years  in  which  he  has  complied  with  the 
Act ;  and  lastly,  it  would  appear  that  the  loss  of  commission, 
although  penal,  transmits  to  a  deceased  factor's  representa- 
tives.^ The  Court  may,  however,  increase  the  penalty  at 
their  discretion ;  *  and  where  circumstances  demand  it,  they 
will  mulct  the  factor  in  his  whole  year's  salary.'  Indeed 
there  is  nothing  in  the  Act  to  limit  the  penalty  to  the 
amount  of  the  salary.  On  the  other  hand,  the  statutory 
penalty  is  confined  to  the  case  of  failure  to  lodge  accounts. 
With  regard  to  other  kinds  of  neglect  of  duty,  while  the 
Court  may  deprive  the  factor  of  his  commission,  they  have 
a  discretion  as  to  whether  they  shall  inflict  the  penalty,  and 
as  to  its  amount.*  Where  a  factor  had  complied  with  the 
requirements  of  the  Act  of  Sederunt,  and  no  other  cause  of 
complaint  had  been  verified  against  him,  the  Court  refused  to 
subject  his  accounts  to  an  unusual  audit' 

46.  Removal  from  Office, — On  the  other  hand,  removal 
from  office  is  a  penalty  which  the  Court  may  impose  or  not, 
entirely  at  their  discretion.  It  is  not  a  necessary  consequence 
of  failure  to  comply  with  the  provisions  of  the  Act  of 
Sederunt,  without  reference  to  the  culpability  of  the  failure 
and  the  loss  it  has  caused  to  the  estate.®    Thus,  where  a 

^  Maxwell  v.  Sharp,  27th  Jan.  17 14,  M.  14,344,  and  loth  May 
1 72 1,  Robertson's  Appeals  380 ;  Cranstoun  v.  Scott,  ist  Dec  1826,  5  S. 
57  (62  o.e.);  Condie  v.  Macdonald,  20th  Nov.  1834,  13  S.  61 ;  Lamb  v. 
Ritchie,  14th  Dec.  1837,  16  S.  219;  Kerr's  Trustees  v.  Moody,  19th 
June  1850,  12  D.  1041  ;  Naime  v.  Robertson,  4th  March  1863,  i  M. 
515  ;  Lowe,  19th  Oct.  1872,  11  M.  17. 

'  Condie  v.  Macdonald,  supra, 

^  Cranstoun  v.  Scott,  supra, 

*  Ballingal,  3d  June  1853,  15  D.  711.  This  was  a  case  under  sec  5 
of  the  Pupils  Protection  Act. 

*  Dixons  r.  Fullarton,  20th  Dec  1833,  12  S.  248. 

*  Stewart  v.  Court,  17th  July  1847,  9  D.  1570;  Fisher  v.  Tod,  6th 
June  1865,  3  M.  889.    The  Court  at  one  time  appear  to  have  held  a 
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factor  had  lodged  neither  inventory  nor  annual  accounts 
during  a  period  of  ten  years,  but  in  every  other  respect  had 
managed  the  estate  with  the  greatest  care,  the  Court  refused 
to  remove  him.*  Again,  a  factor  is  not  entitled  to  lend  to 
himself  funds  belonging  to  the  estate,  even  on  high  class 
heritable  security,  but  it  is  not  a  necessary  ground  for  remov- 
ing him  that  he  has  done  so.*  But  where  there  has  been 
substantial  mismanagement  of  the  estate — ^.^.,through  undue 
delay  in  recovering  debts  due  to  it,' — or  where  there  has 
been  a  disregard  of  almost  all  the  requirements  of  the  Act  of 
Sederunt,*  the  Court  will  order  the  removal  of  the  factor. 

46.  Where  Factory  or  Appointment  has  Terminated, — 
Although  of  course  the  power  of  removal  falls  by  the  expiry 
of  the  office,  yet  until  the  officer  is  discharged  the  Court 
have  jurisdiction  to  punish  his  offences  in  any  way  other- 
wise competent.* 

(/)  Actions. 

47.  Factor  does  not  in  general  require  Special  Powers  to 
raise  Actions, — ^There  cannot  be  any  doubt  that,  unlike  the 
rule  in  England,®  a  judicial  officer  possesses  the  power  of 
raising  actions  without  special  authority,  for  it  was  in  this 
way  only  for  long  that  he  could  get  special  powers  of  any 
sort     Since  the  form  of  a  petition  has  been  adopted,  this 


different  opinion  as  to  the  meaning  of  the  Act,  and  to  have  removed  the 
factor  for  mere  non-compliance  with  its  provisions — e.g.,  for  failure  to 
lodge  the  annual  accounts — Mackenzie  v,  Gibson,  ist  March  1845,  7  D. 
56a 

*  Stewart  v.  Court,  supra. 

*  Elphinstone  v.  Robertson,  28th  May  18 14,  F.C. 

'  Cranstoun  v.  Scott,  ist  Dec.  1826,  5  S.  57  (62  o.e.). 

*  Stewart  v.  M'Given,  loth  Feb.  1852,  24  Scot.  Jur.  233.  See  also 
Accountant  of  Court  v.  Jaffray,  nth  Dec.  1851,  14  D.  292,  and  i8th 
Nov.  1854,  17  D.  71.    See  also  Home,  6th  July  17 16,  M.  4068. 

*  Edmond,  loth  March  1853,  15  D.  521, /^r  Lord  President  (Hope). 
See  ako  Accountant  of  Court  V.  Wilson,  12th  Feb.  1852,  25  Scot.  Jur. 
296 ;  Ballingal,  3d  June  1853,  15  D.  711. 

*  Kerr  on  Receivers,  p.  148. 
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of  Curtors  to  have 


^ ion 


tbe  fKtor  15  occ  im  tUmlo  to  raise  without 
special  pc/arers.  His  ordicanr  po^eis  inchide  a  title  to  make 
these  pc*3reri  etfectziaL  Thns  he  is  entitled  to  sue  for  the 
rents  of  the  estate  cot  drawn  by  third  parties  prior  to  the 
sequestration  of  the  estate  and  his  appointment;^  or  for 
debts;*  or  for  removrings.'  In  like  manner,  he  can  raise  a 
declarator,  multiplepoinding,  and  exoneration  in  order  to 
settle  the  rights  of  claimants  to  the  estate,*  but  it  is  another 
question  whether  he  may  by  this  form  of  process  obtain  his 
own  exoneration  and  discharge  as  factor.^  It  is  his  duty  to 
raise  actions  to  reduce  ill^^  acts  and  deeds  by  the  parties 
whom  he  has  succeeded,  by  which  otherwise  he  would  be 
bound, ^  and  he  must  also  call  his  predecessors  to  account^  In 
doing  so  he  may,  if  necessary',  use  diligence  on  the  de- 
pendence.*    He  may  raise  a  count  and  reckoning  against  the 


'  Swinton  v.  Gawler,  2odi  June  1809,  F.C  ;  M'Gr^or  v,  Beith,  24th 
May  1828,  6  S.  853. 

*  Lumsdaine  r.  Balfour,  15th  May  1827,  2  F.C.  473;  Lawson,  17th 
May  1837,  15  S.  930. 

'  Thomson  v.  Elderson,  9th  July  1757,  M.  407a 

*  Dcuchar  v.  Benson,  13th  Feb.  1830,  8  S.  523;  Sprott  r.  Penny- 
cook,  1 2th  June  1855,  17  D.  840;  Moncreiffv.  Menzies,25th  Nov.  1857, 
20  D.  94. 

*Scc  Chap.  III.  sec.  58. 

*  Carlyle  v.  Lowther,  27th  Feb.  1766,  M.  8380 ;  Crawford  v.  Ritchie, 
28th  Nov.  1837,  16  S.  107 ;  Viscountess  Strathallan  v.  Duke  of 
Northumberland,  20th  May  1840,  2  D.  840;  Laurie  v.  Laurie,  14th  Jan. 
1859,  21  I).  240. 

^  Bogles,  17th  Jan.  1794,  M.  2107  ;  Ferguson  v.  Menzies,  21st  May 
1830,  8  S.  782  ;  Morland  v,  Sprot,  19th  Feb.  1831,  9  S.  478;  Kerr  «. 
Hrcmncr,  17th  Dec.  1835,  14  S.  180,  and  14th  July  1837,  2  S.  and  M*L 
895;  Dalmalioy,  9th  July  1836,  14  S.  1125;  Cowan  v.  Tumbull,  13th 
June  1845,  7  D.  872,  and  17th  March  1848,  6  Bell's  App.  222  ;  Watson 
r.  Crawcour,  9th  June  1843,  5  D.  1182  ;  Anderson,  7th  March  1855,  17 
I).  5c/>;  Anderson,  29th  Jan.  1857,  19  D.  329;  Wardlaw,  loth  June 
1859,  21  D.  940. 

«  Simpson  \\  Doud,  17th  Feb.  1855,  17  D.  314. 
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trustee's  law-agent^  He  must  follow  out  the  procedure  neces- 
sary to  obtain  compensation  under  the  Lands  Clauses  Acts 
(8  Vict.  cap.  19).^  He  may  petition  for  recall  of  arrestments 
used  in  his  hands,®  and  it  would  seem  that  he  is  entitled  to 
seek  the  removal  of  arrestments  used  in  the  hands  of  debtors 
to  the  estate.  He  may  apply  for  the  sequestration  of  a  debtor 
to  the  estate,  and  may  act  generally  as  a  creditor  therein.* 

Actions  Abroad, — ^As  far  as  the  requirements  of  the  law  of 
Scotland  are  concerned,  it  is  within  a  factor's  ordinary 
powers  to  raise  actions  abroad  ;•  but  the  requirements  of  the 
foreign  law  may  make  it  necessary  for  the  Court  formally  to 
sanction  the  raising  of  the  action  and  the  authority  of  the 
factor.® 

Actions  by  Predecessor  in  Office. — A  factor  does  not  require 
to  obtain  special  authority  to  carry  on  actions  raised  by  his 
predecessor  in  office,^  and,  in  the  same  way,  he  may  sist 
himself  in  all  summary  applications  by  his  predecessor — e.g.y 
a  petition  for  special  powers,'  or  for  audit  of  accounts.®  It 
is  his  duty  to  stand  as  contradictor  to  his  predecessor's  ex- 
oneration and  discharge.*** 

Actions  by  Third  Parties  affecting  the  Estate. — In  virtue  of 
his  office,  a  factor  is  not  only  entitled  but  bound  to  appear 
in  all  actions  touching  the  interests  of  the  estates  he  has  to 


*  Mackenzie,  19th  March  1859,  21  D.  804.  See  also  Raleigh  v. 
Hughson  &  Dobson,  i8th  Jan  1861,  23  D.  352. 

=«  Ball,  20th  Feb.  1850,  12  D.  913. 

*  Rennie  v,  Morison,  24th  Nov.  1847,  10  D.  146,  and  27th  Jan.  1849, 
II  D.  457 ;  Matthews.  Patullo,  17th  Nov.  1858,  21  D.  18. 

*  Aitken  v.  Woodside,  28th  Feb.  1852,  14  D.  572. 

*  Newall's  Trustees  «.  Aitchison,  13th  June  1840,  2  D.  1108  ;  Paul  v. 
M'Intosh,  2d  July  1841,  3  D.  1145  ;  Scott  v.  Bentley,  20th  Feb.  1855,  i 
K.  and  I.  281,  24  Law  Jour.  Chanc  244. 

*  Sec,  however,  Scott  t?.  Bentley,  supra. 

^  Mackintosh's  Trustees  v.  Macqueen's  Trustees,  13th  Dec.  1836,  15 
S.  255  ;  Forbes  v.  Morrison,  loth  June  1845,  7  D.  853  ;  Fraser,  loih 
Jan.  1850,  12  D.  914. 

»  Chambers,  27th  May  1856,  not  reported. 

»  Stewart  v.  Hill,  20th  Feb.  1850,  12  D.  744. 

1®  Supra^  sec  14,  and  Chap.  III.  sec.  59. 
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manage.^  Thus,  he  may  appear  in  a  ranking  and  sale ;  *  and 
it  would  appear  that  in  the  event  of  the  pursuer  of  a  ranking 
and  sale  dying  or  forbearing  to  insist,  the  factor  would  be 
entitled  to  sist  himself  as  pursuer  therein,  and  carry  it  on  to 
its  final  issue  for  behoof  of  the  whole  creditors.' 

48.  Factor  to  Defend  Actions. — A  factor  can  defend  his 
own  appointment,*  and  actions  in  reference  to  trust-liabilities 
may  be  directed  against  and  defended  by  him ;  *  unlike 
the  rule  in  England,  where  a  receiver  requires  to  get  the 
sanction  of  the  Court  before  defending  an  action,  which  is 
regarded  as  an  attempt  to  disturb  the  Court's  possession, 
and  consequently  as  a  contempt  on  the  part  of  the  person 
making  it.®  Diligence  on  the  dependence  may  be  used 
against  a  factor.'  Demands  upon  the  factor  very  often 
assume  the  form  of  a  petition  by  the  creditor  for  special 
power  to  the  factor  to  discharge  the  petitioner's  claim  out 
of  the  estate,^  but  this  can  be  done  only  if  the  factor  has  in 
the  first  instance  been  asked  to  petition  for  such  powers 
and  has  refused  to  do  so.®     Such  petitions  are  competent 


^  Mackenzie  v.  Ferrier,  ist  June  1836,  14  S.  858  ;  Pringle  v.  Brodie, 
6th  July  1841,  16  F.C.  1268 ;  Thomson  v,  Thomson,  14th  July  1841, 16 
F.C.  1307. 

'  Mackenzie  v.  Ferrier,  supra ;  Pringle  v,  Brodie,  supra, 

3  Act  of  Sederunt,  23d  Nov.  171 1. 

*  Clark  V.  Barstow,  17th  June  1856,  18  D.  1041. 

^  Court,  29th  Feb.  1848,  10  D.  822  ;  M*Gillivray  v.  Mason,  i8th  July 
1857,  19  D.  1099. 

®  Daniell's  Chancery  Practice,  5th  ed.  p.  1 592  ;  Kerr  on  Receivers, 
p.  149;  Russell  V.  East  Anglian  Railway  Company,  21st  Nov.  1850^3 
Mac.  and  G.  125,  6  Railway  Cases  501. 

'  Morison  V.  Rennie,  24th  Nov.  1847, 10  D.  146,  and  20  Scot.  Jur.33; 
Matthew  v.  PatuUo,  13  Nov.  1858,  21  D.  18  ;  Cross,  21st  Feb.  1775,  M. 
757,  Hailes  615. 

®  Dickson,  nth  June  1836,  14  S.  958 ;  Murray  v.  Baillie,  24th  Fcb^ 
1849,  II  D.  710;  Allen  v.  Robertson,  24th  Nov.  1855,  18  D.  97  ;  Hope, 
15th  Jan.  1858,  20  D.  390;  Graham,  i8th  Jan.  1862, 24  D.  312.  See  Act 
of  Sederunt,  13th  Feb.  1730,  sec.  9. 

^  Mackay  v,  Ewing,  loth  July  1867,  5  Macph.  1004 ;  Lawrie,  Dec 
1867  (2d  Div.),  not  reported. 
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only  in  the  Court  of  Session,*  but  ordinary  actions  against 
the  factor  are  not  so  restricted.^ 

49.  IV/io  besides  Factor  can  raise  Actions  in  referefice  to 
Estate. — Parties  may  pursue  actions  in  reference  to  the  estate 
who  can  in  no  event  pretend  a  title  to  its  administration. 
Thus,  the  Magistrates  and  Nine  Trades  of  Dundee  were  found 
entitled  to  raise  an  action  to  vindicate  a  bequest  for  estab- 
lishing an  hospital  for  boys  in  that  town,  and  they  concluded 
that  the  defenders  "  should  be  decerned  and  ordained,  by 
decree  foresaid,  to  pay  and  make  over  to  the  pursuers,  in 
order  to  the  same  being  applied  by  them  to  the  erection  and 
establishment  of  an  hospital  as  aforesaid,  or  to  such  person 
or  persons  as  may  be  appointed  by  our  said  Lords  in  the 
course  of  the  proceedings  to  follow  hereon,  for  the  purpose 
foresaid,  the  sum  of,"  &c.,  "  in  fulfilment  of  the  testamentary 
bequest  and  intention  of  the  said  John  M,organ."*  Again, 
some  of  the  legatees  under  a  settlement  which  the  heir-at- 
law  sought  to  ignore,  and  the  estate  conveyed  by  which  had 
on  their  petition  been  sequestrated  and  put  under  a  factor, 
raised  an  action  concluding  not  only  for  declarator  that  the 
deed  was  valid  and  subsisting,  and  contained  an  effectual 
conveyance  of  the  estate  for  the  purposes  thereof,  and  that  the 
defender  as  heir-at-law  and  as  having  made  up  titles  was 
bound  to  hold  the  estate  and  to  make  it  available  to  the 
legatees,  but  that  for  that  purpose  he  should  be  decerned  to 
convey  the  same  to  the  judicial  factor,  or  to  make  the  same 
otherwise  available  in  payment  of  the  legacies  ;  and  decree 
in  these  terms  was  pronounced.* 

60.  Factor  not  entitled  to  Waive  Legal  Nullities, — Judicial 
officers  have  no  power  to  waive  legal  nullities.     This  was 


»  Robertson,  28th  May  1814,  F.C. 

*  Mack,  17th  Feb.  1832,  10  S.  349. 

*  Magistrates  of  Dundee,  14th  Dec.  1856,  19  D.  168,  and  26th  June 
1857,  19  D.  918;  rev.  1st  May  1858,  3  Macq.  134. 

*  Thorburn,  i8th  March  1858,  20  D.  829.     See  also  Rae  v.  Candle- 
makers  of  Edinburgh,  28th  Jan.  1858,  20  D.  461. 


ICX)         TRUST-ESTATES,  INCLUDING  CHARITIES.      [Chap.  iv. 

decided  as  to  a  tutor  in  an  early  case,^  and  the  principle  is 
of  undoubted  and  universal  application.^  Thus  prescription 
must  be  pleaded  against  claims  on  the  estate.*  Hence 
allowance  is  made  for  a  somewhat  over  anxious  defence  by 
a  factor,  who,  if  acting  in  bona  fide^  will  get  his  expenses 
though  unsuccessful.* 

61.  Can  tJiere  be  res  judicata  m  an  Action  with  a  Factor, — 
Where  the  officer  is  a  factor  loco  absentis^  the  question 
naturally  arises  whether  a  decision  against  the  factor  is  res 
judicata  against  his  absent  principal,  and  there  are  several 
decisions  on  the  point  ;*  but  the  question  cannot  so  readily 
arise  in  the  case  of  factors  on  trust-estates,  whose  actings, 
speaking  generally,  will  bind  all  parties  to  the  extent  to 
which  the  actings  of  the  trustee  would  have  done  had  they 
continued  in  the  management. 

62.  Reference  to  Factor's  Oath, — The  question  whether  it 
is  competent  to  refer  to  a  judicial  factor's  oath  in  matters 
relating  to  the  estate  is  one  of  some  difficulty.  But  if  it  is 
incompetent  at  common  law  to  do  so,  special  powers,  even 
if  granted,  will  be  of  no  value.  The  rule  which  regelates 
tutors  at  common  law  appears  to  be  this — ^that  a  reference 
is  admissible  in  regard  to  matters  which  formed  part  of  the 
factor's  own  administration,  but  not  in  regard  to  what 
happened  prior  to  that  period  •,®  and  in  one  case  it  was  found 
incompetent  to  refer  to  oath  of  a   factor  loco  tutoris  on 


1  Hunter,  6th  Feb.  1739,  M.  16,341. 

2  Kennedy  v.  Steel,  i6th  Nov.  1841,  4  D.  12  ;  Simpson  v.  Doud,  21st 
Jan  1847,  9  D.  511. 

«  Barlas  v.  Moncreiff,  15th  March  1859,  21  D.  725. 

*  Thomson  r.  Thomson,  30th  June  1840,  2  D.  1234. 

^  See  infra^  chapter  on  Factors  loco  abscntis, 

^  Stair,  i.  6,  20;  Ersk,  iv.  2,  10;  Hepburn  v.  Hamilton,  12th  Dec. 
1661,  M.846S  and  12,480.  In  Faimy  v.  Melville,  Feb.  1662,  M.  12,308,  and 
Bruce  v.  Jack,  nth  Feb.  1670,  i  Br.  Sup.  609,  the  oath  was  taken  be- 
fore answer;  and  see  also  Malloch  v.  Graham,  19th  Feb.  1673,  I  Br. 
Sup.  681.  On  the  negative  side  of  the  rule.  Stair  and  Ersk.  ui  supra; 
Eccles  r.  Eccles,  7th  Dec.  1664,  M.  16,270;  Gordon's  Tutors,  17th 
July  1707.  M.  8909. 
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matters  which  occurred  prior  to  his  appointment.^  Mr 
Dickson,  commenting  upon  this  case,  doubts  whether  a  re- 
ference to  the  oath  of  a  factor  loco  tutoris  would  in  any  case 
be  allowed.2  On  the  other  hand,  there  are  some  decisions 
which  support  the  view  that  a  reference  to  the  oath  of 
trustees  may  be  made  even  in  regard  to  occurrences  prior  to 
their  official  administration;*  but  the  authority  of  these 
decisions  has  been  somewhat  shaken,*  and  it  is  doubtful 
whether  their  principle  includes  factors  on  trust-estates.  On 
the  whole,  the  rule  is  probably  that  which  has  been  applied 
to  tutors  at  common  law.  It  is  another  question,  however, 
whether  the  oath  on  reference  of  a  tutor  who  \s  functus  officio 

IS  competent.  It  does  not  appear  to  be  necessarily  incom- 
petent.^ 

Affidavits  on  Bankrupt  Debtof^s  Estate  and  under  the 
Rut/terfurd  Act, — It  is  competent  for  a  judicial  factor  to 
make  an  affidavit  on  the  estate  of  a  bankrupt  debtor  ;  •  but 
factors  are  not  entitled  to  make  affidavits  under  the  Ruther- 
furd  Act  (i2  and  13  Vict.  c.  36).^ 

63.  Power  to  Compromise  and  Submit, — It  would  appear 
that  special  powers  are  nedessary  to  enable  factors,  at  all 
events  of  the  class  whose  powers  are  at  present  under  con- 
sideration, to  refer  questions  relating  to  the  estate  to  the  de- 
cision of  an  arbiter.  Reference  is  therefore  made  to  that 
part  of  this  chapter  which  treats  of  special  powers  ;  ^  and  it 
will  be  convenient  that  the  analogous  subject  of  compromises 
should  be  discussed  at  the  same  time. 


1  Stewart  v.  Syme,  12th  Dec.  181 5,  F.C. 

*  Dickson  on  Evidence,  §  1585. 

3  Murray  v.  Laurie's  Trustees,  2d   March   1827,   5   S.  485   (516); 
Nisbet's  Trustees  v,  Morrison's  Trustees,  23d  Jan.  1829,  7  S.  307. 

*  Hotson  V,  Threshie,  i6th  Nov.  1833,  12  S.  57 ;  Forsyth's  Trustees 
V.  Maclean,  i8th  Jan.  1854,  16  D.  343. 

*  Johnston  r.  The  Dean  of  Guild  of  Aberdeen,  13th  Jan.  1676,  M. 
12,480.     But  contra^  Waddel  v.  Wadderstoun,  i6th  July  1707,  M.  12,484. 

«  Rennie  v,  Morison,  27th  Jan.  1849,  11  D.  457 ;  Aitken,  26th  Feb. 
1852,  14  D.  572. 

^  Boyle,  19th  Feb.  1853,  15  D.  420. 

*  See  infra,  sec.  8a 
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64.  Factor  7iot  personally  liable  for  sum  Sued  for. — Where 
the  party  called  as  a  defender  to  an  action  is  a  judicial  factor, 
it  would  seem  to  be  a  good  defence  that  he  has  not  intro- 
mitted  with  and  cannot  realise  enough  of  the  estate  to  pay 
the  debt  sued  for.  That  was  a  good  defence  by  a  tutor,* 
even  against  preferable  creditors.*  His  intromissions  are  the 
test  of  this.'  In  the  case  of  judicial  factors,  duly  lodged 
inventories  and  accounts  were  pointed  to  as  having  the  same 
effect* 

66.  Expenses  of  Litigation. — As  regards  the  expenses  of 
litigation,  see  infra^  chapter  on  "  Expenses." 

66.  Imphfuent  of  Decrees. — It  has  been  made  a  question 
whether  a  factor  requires  special  authority  to  implement  a 
decree  pronounced  against  him  by  a  court  of  competent 
jurisdiction.  Such  decrees,  if  pronounced  by  a  judge  in  Scot- 
land, are  of  two  kinds,  either  by  the  Court  of  Session — 
that  is  pre-eminently  the  Inner  House — or  by  Lords  Ordi- 
nary, Sheriffs,  and  other  judges,  whose  decisions  need  not 
be  allowed  by  the  factor  or  any  party  interested  to  become 
final  before  a  decision  of  the  Inner  House  of  the  Court  of 
Session. 

{a)  Where  Decree  by  a  Lord  Ordinary  or  Inferior  fudge, — 
As  regards  the  judgments  of  the  Lords  Ordinary  and  the 
inferior  judges,  which  do  not  necessarily  determine  questions 
finally,  a  petition  for  special  powers  to  implement  the  decree 
is  well  calculated  to  attain  what  is  the  legitimate  and  really 
useful  object  of  such  applications,  namely,  intimation  to  all 
concerned  of  the  factor's  intention  to  acquiesce  in  the  judg- 
ment, in  order  that  they  may  appear  and  object  should  they 
think  fit,  as  well  as  to  rear  up  a  personal  exception  against 

*  Lord  Auchinleck,  14th  Dec.  1632,  M.  16,262. 

^  Countess  of  Cassillis,  i8th  Feb.  171 3,  M.  16,334. 
'Bogles,  17th  Jan.  1794,  M.  2107;  Watherstone,  June  1665,  M. 
16,273  ;  Bruce,  31st  Dec.  1708,  M.  16,326. 

*  Forbes  v.  Forbes,  loth  June  1845,  7  D.  853 ;  Fergfuson  t?.  Murray, 
20th  Dec.  1853,  16  D.  260.  See  also  Leith  Dock  Commissioners  r. 
Lockhart's  Trustees,  8th  June  i860,  22  D.  1172. 
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any  respondent  who  may  afterwards  pretend  that  the  decree 
is  not  res  judicata}  Thus,  where  a  Lord  Ordinary  in  a 
process  of  declarator  and  division  raised  by  the  heirs- 
portioners  other  than  the  pupil  against  her  and  her  factor 
loco  tutoriSy  had  divided  the  property  and  appointed  the 
factor  and  other  parties  to  execute  the  necessary  deeds,  the 
factor  applied  to  the  Court  by  sisting  himself  in  a  petition 
for  special  powers  to  that  effect  by  his  predecessor  in  office, 
and  obtained  authority  to  obtemper  the  Lord  Ordinary's  in- 
terlocutor.2  Again,  the  curator  bonis  to  a  party  incapax  was 
in  the  same  way  authorised  to  implement  the  decree  pro- 
nounced by  a  Lord  Ordinary  dividing  and  allocating  the  pro 
indiviso  property,  and  ordaining  the  whole  parties  to  execute 
the  necessary  deeds.*  In  another  case  an  attempt  was  made 
to  get  the  judicial  factor  on  the  estate  of  the  Incorporation 
of  Candlemakers  of  Edinburgh  authorised  to  pay  the  ex- 
penses in  which  it  had  been  found  liable  to  the  pursuer, 
without  a  separate  application  for  warrant  on  the  factor. 
The  Lord  Ordinary,  before  whom  the  cause  depended, 
reported  the  point  to  the  First  Division,  and  their  Lordships 
were  unanimously  of  opinion  that  a  separate  application  for 
authority  to  the  factor  to  implement  the  decree  against  the 
Incorporation  for  expenses,  and  for  warrant  to  pay  them, 
must  be  presented.* 

{b)  Wliere  Decree  by  Inner  House, — On  the  other  hand,  in 
r^^rd  to  judgments  pronounced  by  the  Inner  House,  there 
is  no  trace  of  any  authority  to  the  effect  that  the  factor  re- 
quires special  powers  to  implement  such  judgments ;  and  the 
enactment  of  the  Act  of  Sederunt  1730,  that  the  officers  of 
Court  are  to  make  payment  of  the  funds  in  their  hands  to 
"  such  person  or  persons,  and  at  such  times,  as  the  said  Lords 
shall,  in  the  factory  or  otherwise,  appoint,"  *  implies  that  such 


*  See  infra,  sec.  57. 

*  Chambers,  27th  May  1856,  not  reported. 

*  Scott,  2ist  Feb.  1856,  18  D.  624. 

*  Rae  p.  Incorporation  of  Candlemakers,  28th  Jan.  1858,  20  D.  461. 
In  this  case  a  decree  against  the  factor  involved  payment  of  the  full  ex- 
penses, while  the  decree  against  the  Incorporation  did  not  do  so. 

*  See  §  9  of  the  Act. 
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special  powers  are  unnecessary.  In  fact,  the  practice,  so  far 
as  it  appears,  is  entirely  against  any  such  expensive  anomaly 
as  the  Court  of  Session  authorising  its  own  officer  to  imple- 
ment its  own  final  decrees.^ 

{c)  WJiere  Appeal  to  House  of  Lords. — The  position  of  the 
factor  as  an  officer  of  the  Court  of  Session  is  further  illus- 
trated by  the  case  of  Bryce,*  in  which  an  incapable,  who  dis- 
puted his  incapacity,  appealed  to  the  House  of  Lords  against 
an  interlocutor  of  the  Court  of  Session  refusing  to  recall  the 
appointment  of  a  curator  bonis  to  him.  The  appeal  was  at 
first  dismissed  from  the  failure  to  enter  into  the  recognisances 
demanded  by  the  standing  orders,  but  was  afterwards  revived, 
and  these  orders  dispensed  with  "  if  the  Court  of  Session, 
upon  application  being  made  to  them,  should  not  think 
proper  to  furnish  the  petitioner  with  funds  out  of  the  hands 
of  his  curator  de  bonis  for  prosecuting  the  said  appeal."  A 
petition  was  according  presented,  but  the  Court  refused  to 
allow  the  curator  bonis  to  furnish  the  petitioner  with  funds  to 
prosecute  the  appeal. 

{d)  Wlure  Decree  by  a  Foreign  Court, — ^Where  the  decree 
is  the  decree  of  a  foreign  court  of  competent  jurisdiction,  it 
would  appear  that  special  powers  are  necessary  in  order  that 
the  factor  may  implement  it.  Thus,  when  an  officer  applied 
for  power  to  implement  an  order  upon  his  ward  by  the  Court 
of  Chancery  in  England,  the  Court  remitted  to  English 
counsel  for  an  opinion  as  to  the  regularity  of  the  procedure 
and  the  obligatory  nature  of  the  decree,  and  upon  being 
satisfied  on  this  head,  empowered  their  officer  to  dispone, 
convey,  and  make  over  the  heritable  securities  he  managed 
to  the  executors  under  an  English  will  and  codicil  which,  it 
had  been  decided,  embraced  the  whole  of  the  testator's 
estate,  and  by  the  provisions  in  which,  as  more  beneficial 


*  See  the  interlocutors  which  were  implemented  by  the  factor  with- 
out special  authority  in  Ogilvie's  Sequestration  t?.  Hamilton,  loth  Dec 
1833,  12  S.  189;  A  V.  B,  6th  March  1858,  20  D.  778;  and  a  similar 
interlocutor  was  pronounced  and  obeyed  in  Magistrates  of  Dundee  «. 
Mprris,  not  reported. 

*  2ist  June  1823,  2  S.  121. 
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than  his  legal  rights,  it  had  been  decided  that  the  absentee — 
a  pupil  and  child  of  the  testator — should  abide. ^ 

III.  Special  Powers. 

(a)  Nature  of  Special  Powers  and  Petitioners. 

67.  Acts  done  in  accordance  with  Special  Powers  not  Un- 
cJuillejigeable, — In  fulfilment  of  the  scheme  of  this  chapter,  it 
is  now  necessary  to  consider  the  subject  of  the  factor*s 
special  or  extraordinary  powers,  duties,  and  liabilities.  An 
officer  of  court  is  appointed  with  the  view  of  doing  no  acts 
but  those  of  necessary  administration,'  although  his  position 
gives  him,  unfortunately,  the  opportunity  of  doing  other  acts 
for  which  he  has  no  better  ground  than  a  fancied  or  tem- 
porary expediency.  With  the  view  of  assisting  in  collecting 
the  proper  elements  for  determining  the  necessity  of  any 
extraordinary  acts,  and  very  often  of  giving  expression  to 
their  own  opinion,  as  well  as  of  raising  a  personal  exception 
against  possible  objectors,  the  Court  have  encouraged  their 
officers,  intending  some  such  act,  to  use  judicial  forms  for 
making  parties  cognisant  of  their  intentions,  and  for  obtain- 
ing and  preserving  materials  for  the  vindication  of  their  con- 
duct should  it  be  afterwards  challenged.  And  it  is  also 
necessary,  at  least  in  the  case  of  acts  of  serious  importance, 
such  as  the  sale  of  heritage,  for  the  factor  to  apply  to  the 
Court  in  order  that  he  may  have  a  title  to  perform  the  act 
in  question.  But  as  regards  the  act  itself,  when  done,  it  would 
seem  to  be  satisfactorily  established  that  it  is  not  beyond 
the  reach  of  subsequent  effectual  challenge.  In  granting 
special  powers  the  Court  merely  add  so  much  to  the  title 
of  the  factor  on  an  ex  parte  statement,  but  they  do  not 
guarantee  any  of  his  acts,  ordinary  or  special.     Thus,  in  the 


^  Lamb,  20th  July  1858,  20  D.  1323.  See  also  Murray  v.  Baillie, 
24th  Feb.  1849,  II  D.  710;  Murray,  i6th  Nov.  1852,  2  Stuart  12; 
Allan  f.  Robertson,  24th  Nov.  1855,  18  D.  97  ;  Laing  v.  Robertson,  20th 
June  1859,  21  D.  loii. 

2  Colt  V.  Colt,  3d  July  1801,  M.  K^^.voce  Tutor,  i ;  Maconochie,  3d 
Feb.  1857,  19  D.  366,  per  Lord  Neaves. 
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well-known  case  of  Vere  v,  Dale,^  where  authority  to  feu  a 
pupil's  estate  had  been  granted  in  an  application  to  which  all 
parties  known  to  be  interested  in  his  succession  had  been 
called,  the  pupil  was  found  entitled  to  pursue  a  reduction  of  the 
transaction,  and  in  the  result  actually  to  reduce  it*  Thus,  also. 
Lord  Corehouse  in  one  case  remarked  that  "  it  is  understood 
by  the  Court,  and  must  be  understood  by  the  country,  that 
the  judicial  factor  is  not  exonered  of  responsibility  by 
obtaining  the  sanction  of  the  Court  as  now  prayed  for."  *  In 
another  case,  the  Court  having  been  asked,  besides  granting 
authority  to  the  factor  to  execute  a  deed,  to  declare  it  to  be 
good  and  sufficient,  refused  to  do  so,  as  the  validity  of  the 
deed  was  for  the  consideration  of  the  grantee  alone.*  Again, 
where  a  trust  factor  applied  for  power  to  sell,  the  trust-deed 
conferring  that  power  on  the  trustees,*  Lord  President 
M*Neill  remarked — "  There  is  always  a  difficulty  about  such 
sales,  and  though  we  do  grant  the  power,  it  does  not  neces- 
sarily grant  a  good  title."®  As  has  been  already  stated,^  a 
judicial  officer  cannot  alter  the  succession  to  the  estate,  and 
of  this  doctrine  any  other  view  of  the  efficacy  of  the  special 
powers  granted  by  the  Court  than  what  has  just  been  stated 
would  be  subversive.^  At  the  same  time,  it  must  be  noticed 
that  there  are  dicta  capable  of  an  opposite  construction; 
for  instance,  in  the  case  of  Maconochie.®  But  in  that  case  the 
question  related  to  the  abstract  competency  of  authorising  the 
curator  bonis  of  a  lunatic  to  borrow,  the  difficulty  being  that 
lunatics  are  by  the  appointment  of  a  curator  bonis  super- 
seded in  the  management  of  their  affairs  without  a  formal 

^  29th  Feb.  1804,  M.  16,389. 

*  See  also  Lord  Oxford,  Jan.  1684,  M.  16,305. 
3  Milne,  roth  June  1837,  15  S.  1104. 

*  Wood,  6th  March  1855,  17  D.  580. 
^  See  infra,  sec.  67. 

^  Auld,  5th  Feb.  1856,  19  D.  487.  See  also  Lord  Clinton,  30th  Oct 
1875,  3  R«  62  ;  Campbell,  26th  June  1880^  17  Scot.  Law  Rep.  707  ;  but 
these  were  cases  of  a  father  and  of  a  tutor-nominate,  who  are  not  officers 
of  Court. 

^  See  supra,  sec.  9. 

8  See  Donaldson,  8th  March  1838,  16  S.  813. 

»  3d  Feb.  1857,  19  D.  366. 
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cognition.*  In  another  curious  case,  in  which  the  Court  had 
sanctioned  a  compromise  that  involved  the  sale  of  certain 
lands  and  buildings  by,  inter  alios,  a  judicial  factor  ap- 
pointed to  protect  the  interests  of  children,  fiati  et  nascituri, 
the  purchaser  objected  to  the  title  offered,  but  the  Court 
found  that  it  was  such  as  the  defenders  were  bound  to 
accept.*  But  it  would  on  the  whole  appear,  looking  particu- 
larly to  the  ex  parte  nature  of  the  applications,  that  the 
general  rule  is  what  has  been  stated.* 

Special  Powers  do  not  relieve  Factor  from  responsibility, — 
It  is  another  aspect  of  the  principle  just  alluded  to,  that  the 
Court  in  granting  special  powers  do  not  in  any  way  relieve 
the  officer  obtaining  them  from  the  responsibility  which 
would  otherwise  attach  to  his  act  The  Court  never  direct 
their  officers  to  do  anything,  but  only  authorise,  in  order 
that  they  may  not  interfere  with  the  discretion  and  respon- 
sibility of  their  officers.*  Special  powers  merely  establish 
the  bona  fides  of  the  factor.  Were  the  check  thus  imposed 
removed  there  would  be  no  end  to  imposition  on  the  Court ; 
and  applications  for  special  authority  would  be  presented 
with  no  other  object  than  to  release  the  factor  from  respon- 
sibilities and  engagements  voluntarily  undertaken  in  return 
for  a  suitable  remuneration.  Hence  the  Court,  knowing  that 
the  factor's  responsibility  remained  as  before,  have  frequently 
granted  special  powers  which  were  unnecessary.* 

68.  Special  Powers  not  conferred  at  appointment. — The 
Court  now  adhere  more  strictly  than  formerly  to  the  rule 
that  in  the  ordinary  case  special  powers  are  not  to  be  granted 
at  the  factor's  appointment,  but  only  when,  after  he  has  been 
appointed,  they  are  shown  to  be  demanded  by  that  legal 
necessity  which  alone  justifies  the  Court's  interference  in  the 


^  See  infroj  chapter  on  Curators  bonis  to  lonatics, 

*  Muller  V.  Dixon,  nth  F^  1854,  16  D.  536. 

5  Jamieson,   13th  July   1870,  8   Macph.  976,  per  Lord   Fr«id«il 
Inglis  ;  Milne,  supra;  sec  also  Bojie,  19th  Feb,  1855,  15  D.  420, 

*  Mathieson,  26th  June  1857,  19  D,  917. 

*  See  infra,  next  section. 
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matter.*  But  where  a  former  factor  has  obtained  special 
powers  separately,  his  successor  will  obtain  them  at  appoint- 
ment.^ The  exceptions  to  the  rule  are  indeed  often  more 
apparent  than  real,  for  up  to  a  late  period  the  practice  was, 
as  just  observed,  so  careless  as  to  confer  on  factors  at 
appointment  per  expressum  many  of  the  powers  which  they 
possess  ex  lege  as  usual  powers.  Thus,  a  factor  loco  tutoris 
was  appointed  with  power  to  make  up  titles  to  the  pupil's 
moveable  estate,  in  terms  of  the  Act  of  Sederunt  173a' 
Again,  the  curator  bonis  to  a  lunatic  was  appointed  with 
power  to  call  the  trustees  of  a  fund  in  which  the  ward  was 
interested  to  account,  and  to  superintend  the  management  of 
their  trust-estate,  and  with  the  usual  powers  respecting  other 
separate  property.*  Again,  the  factor  on  a  trust-estate, 
being  the  fund  in  fnedio  in  a  multiplepoinding  and  exonera- 
tion, was  appointed  "  with  full  power  to  appear  and  defend 
the  interests  of  the  trust  in  the  aforesaid  process.*'*  In 
another  case  the  curator  bonis  to  an  incapable  got  power  to 
realise  the  moveable  estate  and  invest  it  in  heritable  security.* 
Such  cases  as  these,  where  the  power  seems  to  have  been 
granted  merely  because  it  was  asked  for,  must  not  be  con- 
founded with  those  other  cases  in  which  a  factor  finds  it 
necessary  or  expedient  to  have  ordinary  powers  specifically 
conferred  on  him  so  as  to  meet  the  requirements  of  foreign 
courts  whose  aid  he  has  to  invoke  in  the  recovery  of  estate 
abroad,  and  whose  practice  as  to  the  powers  of  judicial  officers 


1  Howie,  5th  Dec.  1826,  5  S.  72 ;  Philip,  22d  Nov.  1827,  6  S.  103; 
A  B,  27th  Jan.  1829,  7  S.  327;  Brown,  27th  Nov.  1832,  11  S.  93; 
Robertson,  7th  Feb.  1833,  11  S.  365  ;  Pitcaim,  8th  Dec.  1838,  i  D.  212; 
Sinclair,  29th  June  1839,  14  F.  1058;  Roberts,  nth  July  1839,  14  F. 
1059;  Lawson,  27th  June  1840,  2  D.  1226;  Campbell,  4th  Dec  1841, 
4  D.  169 ;  Kerr,  7th  Dec.  1849,  ^^  D.  266 ;  Beveridge,  4th  March  1851, 
13  D.  952  ;  Thomson,  loth  July  1857,  19  D.  964  ;  Macfarlane,  6th  March 

1857,  19  D.  656. 

2  Raebum,  nth  March  1851,  13  D.  951  ;  Stodart,  ist  June  1854, 16 

D.  883. 

3  Baird,  13th  Jan.  1741,  M.  16,346. 

*  Robertson  v.  Lamb,  nth  March  1829,  7  S.  573. 

*  Christy  v,  Paul,  loth  July  1834,  12  S.  916. 
0  Hamilton,  i6th  Feb.  1839,  14  F.  592. 
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may  differ  from  that  of  the  Court  of  this  countr>^*  As 
regards  real  exceptions  to  the  rule  above  stated,  the  Court 
have  always  been  more  willing  to  confer  power  to  make  up 
titles  at  appointment  than  they  have  been  in  the  case  of  any 
other  power.  Thus,  a  factor  loco  tutaris  got  at  appointment 
power  to  make  up  titles  in  the  pupil's  person,  but  the  Court 
refused  to  grant  powers  of  sale,  leaving  these  latter  to  be 
applied  for  afteru-ards  if  needed.*  In  another  case,  on 
account  of  a  party  being  in  possession  who  intended  thereby 
to  defeat  the  trust  which  the  factor  was  appointed  to  protect, 
he  got  powers  to  make  up  titles  at  appointment,  in  order  to 
be  able  to  remove  the  party  in  possession.* 

Powers  of  Trust-Deed  may  be  granted  at  Appointment. — 
It  is  thought  that  the  Court  ii'ill  more  readily  confer  special 
powers  on  trust-factors  than  on  other  factors  where  the  trust- 
deed  has  conferred  similar  powers  on  the  trustees.  Thus, 
where  the  principal  object  of  the  trust,  which  the  Court  had 
appointed  a  factor  to  execute  in  consequence  of  differences 
among  the  trustees,  was  the  execution  of  entails,  the  Court 
at  appointment,  besides  the  usual  powers,  empowered  him  to 
make  up  titles  forthwith  and  grant  and  complete  entails  in 
terms  of  the  trust-deed*  But  unless  the  Court  has  at  ap- 
pointment conferred  either  all  or  some  of  the  powers  in  the 
deed,  it  would  appear  that  the  trust-factor  is  in  no  better 
position  than  another  factor;*  and  it  is  thought  that  the 
Court  ^^-ill  not  so  confer  special  powers,  particularly  of  a  high 
order,  such  as  the  sale  of  heritage,  even  when  contained  in 
the  trust-deed,  unless  the  petitioners  for  the  appointment  can 
show  such  circumstances  of  urgency  as  to  warrant  the  im- 
mediate interference  of  the  Court.  Further,  it  would  appear 
that  an  appointment  "to  execute  and  carry  into  full  effect  the 


1  Sec  j»/rtf,scc  15. 

«  Montgcwncry,  29lh  JaxL  1839,  14  F.C  4S7;  Pultcnc>',  21st  Feb. 
1832,  10  S.  362 ;  Ramsay,  loih  I>ec.  1840,  16  F.  i6a 

*  Smart,  29th  June  1854,  16  D.  1004.    Sec  further  as  to  making  up 

titles,  infra^  sec  %^. 

*  Forbes  r.  Forbes,  14th  Feb.  1852,  14  D.  498.    See  also  Melville  c, 
Preston,  8th  Feb.  1838,  16  S.  457  *.  29th  March  1841,  2  Rob.  App.  45. 

*  Sec  supra^  sec  3. 
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said  trust-disposition  and  settlement,  in  so  far  as  still  re- 
maining to  be  implemented,  and  with  all  the  usual  powers," 
does  not  confer  on  the  factor  such  powers  as  a  power  to  sell 
heritage,  even  when  contained  in  the  deed.^ 

69.  Procedure  now  by  Petition^  formerly  by  Ordinary 
Action. — The  form  in  which  special  powers  are  now  com- 
monly obtained  is  by  a  summary  petition.  The  early 
practice  was  to  proceed  by  means  of  an  ordinary  action, 
e.g,,  of  cognition  and  sale,*  formally  calling  as  defenders 
all  parties  interested.'  The  change  has  not  affected 
the  responsibility  of  the  party  instituting  the  proceedings, 
although  the  formality  of  an  action  was  better  fitted  to 
impress  the  probable  consequences  of  the  step  he  under- 
took. Hence  the  Court  were  very  unwilling  to  sanction 
the  new  procedure;  and  so  late  as  1829  they  refused  to 
entertain  an  application  by  a  factor  loco  tutoris^  and  superseded 
it  till  a  declarator  should  be  brought  ;*  and  in  a  much  more 
recent  case  Lord  Ivory  suggested  doubts  as  to  how  far  the 
■new  practice  had  acquired  such  strength  and  consistency  as 
to  overcome  the  older  authorities.*  Fountainhall  reports  a 
•case  of  a  summary  petition  for  authority  to  sell  a  pupil's 
lands  in  which  the  Court  thought  that  "  the  drawers  of  such 
informal  petitions,  contrary  to  our  fixed  styles  and  customs, 
•deserved  to  be  reprimanded  and  rebuked."  •  The  form  of 
petition  is  now,  however,  thoroughly  established.  Under  the 
Titles  to  Land  Act  1868  it  is  also  competent  to  apply  in 

^  Morrison  v.  Wedderspoon,  ist  Dec.  1855,  18  D.  132. 

'  Frizell  V.  Thomson,  9th  June  i860,  22  D.  11 76,  per  Lord  Justice- 
Clerk  Inglis  ;  White,  7th  March  1855,  17  D.  ^2^  per  Lord  Deas. 

'  Somerville's  Factor,  6th  Feb.  1836,  14  S.  451.  In  Beatson,  24th 
Feb.  1 8 10,  F.C.,  a  petition  was  refused  ;  in  Finlayson,  22d  Dec.  18 10, 
F.C.,  the  form  under  which  the  matter  was  brought  before  the  Court 
was  an  action  ;  so  also  in  Hallows,  ist  March  1794,  M.  14,981 ;  Cock- 
burn  t?.  Cockburn,  loth  March  1825,  3  S.  449  (642  o.e.) ;  Eaton  u. 
Cowan,  9th  June  1826,  4  S.  695,  af.  4th  July  1828,  3  W.  and  S.  246. 

*  Warden,  7th  July  1829,  7  S.  848. 

fi  Maconochie,  3d  Feb.  1857,  19  D.  375  ;  see  also  Mackenzie,  i8th 
Nov.  1853,  16  D.  60. 

8  A  V.  B,  i6th  July  1706,  M.  14,966. 
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the  form  of  a  note  for  power  to  complete  titles.*  Applica- 
tions for  special  powers  cannot  competently  be  made  to  any 
Inferior  Court,  but  must  be  presented  in  the  Court  of 
Session  ;'  and  must  be  to  do  a  specific  act.* 

60.  Petitioners  for  Special  Powers, — The  usual  petitioner 
for  special  powers  is  the  factor  himself.  Other  parties,  how- 
ever, have  petitioned  without  objection.  Thus,  the  wife  and 
children  of  a  party  insane  petitioned  for  and  obtained  au- 
thority to  the  curator  bonis  to  let  the  family  mansion  ;  *  and 
in  the  same  curatory  a  son  applied  for  authority  to  purchase 
a  step  in  the  army.*  In  one  case  a  tenant  applied  for  power 
to  a  curator  bonis  to  grant  an  abatement  of  rent ;  •  and  in 
another  case  for  a  new  lease  for  a  fixed  period.^  Creditors 
likewise  have  a  title*  The  form  of  an  action  against  the 
factor  is,  however,  preferable,*  because  of  the  advantages  it 
gives  of  examining  the  grounds  of  the  claim.  Where  the 
form  of  a  petition  is  adopted,  the  prayer  must  be  for  power 
to  the  factor,  who  has  the  responsibility  of  acting,  and  not 
to  the  petitioner;^®  and  the  factor  must  have  refused  to 
petition." 

61.  In  the  following  statement  only  those  special  powers 
which  factors  on  trust  estates  are  likely  to  desire  have  been 
made  the  subject  of  consideration.  There  are  other  im- 
portant powers  arising  more  naturally,  although  not  exclu- 
sively, from  the  position  of  a  pupil  or  incapable,  which  arc 
reserved  until  factorships  of  that  class  come  to  be  discussed. 

*  31  and  32  Vict.  cap.  loi,  sec  24 ;  32  and  33  Vict  cap.  1 16,  sec  3. 

*  Robertson  r.  Elphinstone,  28th  May  1814,  E.G. 
'  Romanes,  28th  Jan.  i860,  22  D.  627. 

^  Graham,  i8th  Jan.  1862,  24  D.  312. 
^  Graham,  loth  Mar.  1865,  3  M.  695. 

*  White  V,  Moncrieff,  9th  Mar.  1849,  11  D.  1031. 
7  Cawfield,  19th  Dec  1758,  M.  14,346. 

*  Hope,  15th  Jan.  1858,  20  D.  390;  see  also  Dickson,  nth  June 
1836,  14  S.  958. 

'*  Court,  29th   Feb.    1848,  10  D.  822 ;   M'Gillvray's  Executors  r. 
Masson,  i8th  July  1857,  19  D.  1099. 

11  See  Maconochie,  3d  Feb.  1857,  19  D.  366, /^r  Lord  CurrichilL 
n  Mackay,  loth  July  1867,  5  M.  1004. 
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{a)  Power  to  Sell  Heritage. 

62.  Power  to  Sell  Heritage  granted  only  wliere  a  Case 
of  Necessity  is  made  out^  unless  under  Trust-Deed. — The  first 
and  most  important  of  the  powers  which  the  ordinary 
management  of  the  factor  does  not  include  is  the  power  to 
sell  heritage  belonging  to  the  estate.  Even  in  comparison 
with  the  other  special  powers  which  the  Court  have  been  in 
the  habit  of  granting,  this  is  one  which  it  requires  very- 
special  circumstances  to  justify.  The  general  rule  is  that  a 
power  to  sell  heritage  will  be  conferred  only  when  the  sale  is 
shown  to  be  an  act  of  necessary  administration.  In  the  case 
of  factors  on  trust-estates,  however,  another  test  than  neces« 
sity  will  often  have  to  be  applied  in  consequence  of  the 
terms  of  the  particular  trust-deed ;  >  and  the  provisions  of  the 
Trust  Act  of  1867^  may  also  have  to  be  considered.  But  it 
will  be  convenient  to  consider,  in  the  first  place,  the  practice 
of  the  Court  without  reference  to  these  specialties. 

63.  Where  the  Subject  is  Useless  oris  Deteriorating  in  Value. 
— The  factor^s  duty  is  to  preserve  the  estate  under  his  care 
as  far  as  possible  in  the  condition  in  which  he  received  it 
Consequently  when  it  happens  that  the  heritage  of  which 
the  estate  may  consist  is  rapidly  deteriorating  in  value 
through  want  of  money  to  complete  or  to  repair  it,  a  case  of 
necessity  may  be  made  out  warranting  the  Court  in  authoris- 
ing a  sale  by  their  officer  of  the  whole  or  a  part  of  the  heri- 
tage. This  occurs  most  commonly  in  the  case  of  houses^ 
either  ruinous  or  unfinished,  and  it  is  a  question  of  circum- 
stances whether  the  Court  will  authorise  a  sale,  or  merely 
grant  special  powers  to  borrow  money  to  complete  or  to 
repair  the  houses  or  other  subjects.  This  depends  upon 
whether  the  factor  is  able  to  offer  security  for  the  money  he 
requires  ;  and  where  he  is  able  to  do  so,  there  is  the  further 
question,  whether  the  investment  in  such  a  way  of  the  money 
borrowed  would  savour  too  much  of  a  speculation  for  the 
Court  to  permit  their  officer  to  undertake  it ;  for  while  it  is  a 

^  See  infra,  sec.  67. 

'  30  and  31  Vict.  cap.  97,  sec.  3.    See  infra,  sec.  67. 
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factor's  duty  to  preserve  the  estate,  he  is  not  entitled  by 
speculative  investments  to  attempt  to  increase  its  value,  or 
even  to  keep  it  at  its  old  value.  Where  there  is  the  alterna- 
tive, the  Court  prefer,  for  obvious  reasons,  to  sanction  borrow- 
ing instead  of  selling;^  but  as  proceedings  like  the  present  are 
usually  more  or  less  speculative,  it  will  be  found  that  the 
Court  have  frequently  preferred  to  authorise  the  factor  to 
sell  the  subjects  for  what  they  are  worth  as  they  stand. 
Thus,  the  factor  on  an  intestate  estate,  which  consisted  in 
part  of  the  personal  right  to  certain  unfinished  houses,  was 
empowered  to  sell  the  right  by  public  roup,  as  he  had  no 
means  of  finishing  the  houses,  and  by  remaining  unfinished 
they  were  exposed  to  deterioration.*  Again,  a  factor  loco 
tutoris  with  reference  to  the  completion  of  a  building  specu- 
lation in  which  the  father  of  the  pupil  had  been  engaged, 
asked  power  either  to  borrow  money  in  order  to  complete 
the  buildings,  or  to  sell  them  as  they  stood.  The  Court 
authorised  a  sale,  on  the  ground  that  if  they  allowed  the 
money  to  be  borrowed  the  matter  might  become  a  species  of 
adventure  upon  which  it  would  be  perilous  for  their  officer 
to  enter.  Besides,  the  pupil  had  nothing  else  to  depend  upon, 
and  if  the  speculation  turned  out  a  failure  she  would  have 
been  beggared.*  On  the  other  hand,  in  a  previous  case,  where 
the  father  of  the  pupils  had  contracted  for  the  erection  of 
houses  on  a  property  which  belonged  to  him,  and  they  were 
unfinished  at  his  death,  the  factor  loco  tutoris  of  the  pupib 
was  authorised  to  complete  the  houses  and  to  borrow  money, 
if  necessary,  on  the  security  of  the  pupils'  heritage.*  A 
somewhat  special  case  occurred  in  the  same  year,  in  which 
the  factor  on  a  trust-estate,  part  of  which  consisted  of  a 
number  of  ruinous  houses  situated  above  a  valuable  bed  of 
clay,  obtained  the  sanction  of  the  Court  to  his  removing  the 
houses,  selling  the  materials,  and  realising  the  value  of  the 


^  See  Stott,  20th  July  1849,  11  D.  1495  \  Morrison  v.  Weddertpoon, 
1st  Deo  1855,  18  D.  132  ;  Kirkland,  infrcu 
-  Fergusson,  14th  Jan.  1836,  14  S.  213. 
'  Kirkland,  6th  June  1848,  10  D.  1232. 

*  Tweedie,  i6th  Jan.  1841,  3  D.  369.    Sec  further,  in/ray  tea  69, 
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clay.^  Again,  where  deterioration  of  the  property — houses — 
was  being  caused  by  mineral  workings  underneath,  belonging 
to  another  proprietor,  a  •  sale  was  authorised  as  an  act  of 
necessary  administration.^ 

64.  W/iere  a  Sale  is  the  only  way  of  preventing  Diligence 
of  Creditors, — The  difficulty  just  alluded  to— regarding  bor- 
rowing for  speculative  purposes — does  not  arise  where 
money  is  wanted  to  pay  creditors  of  the  estate  who  are 
threatening  diligence.  Consequently  the  Court  prefer  to 
grant  a  power  to  borrow  where  the  necessary  money  can 
be  got  in  that  way  at  all ;  *  and  the  cases  in  which  a  sale 
has  been  authorised  are  few.  In  one  case  a  factor  loco 
tutoris  was  empowered  to  sell  in  order  to  prevent  the  diligence 
of  creditors,  as  the  heritage  was  of  such  a  character  (a  horse 
bazaar)  as  it  was  not  desirable  to  hold  unless  the  proprietor 
was  himself  carrying  on  the  business  for  which  it  was 
adapted.^  In  a  subsequent  stage  of  that  case,  however,  the. 
factor  presented  a  petition  for  authority  to  borrow  on  the 
security  of  the  property,  which  he  had  not  been  able  to  sell 
at  the  upset  price  which  he  considered  it  worth.  The  Court 
granted  the  application.^  In  another  case  authority  was 
granted  to  the  judicial  factor  on  an  intestate  succession  to 
sell  property  to  discharge  debts.®  In  one  case  of  a  trust- 
estate,  in  which  a  sale  on  this  ground  was  authorised,  the  trust- 
deed  contained  a  power  of  sale.' 

66.  Where  t/iere  was  an  Obligation  to  Sell  anterior  to  the 
Commencement  of  t/ie  Factorship,  —  As  has  been  already 
observed,  there  are  some  obligations  incurred  by  his  prede- 
cessor which  the  factor  needs  no  special   power  to  fulfil 

^  Cleugh,  17th  July  1841,  3  D.  1261. 
-  Muller  V,  Dickson,  16  D.  536,  nth  Feb.  1854. 
^  See  infra,  sec.  69,  however,  as  to  conferring  a  power  of  sale  on  the 
heritable  creditor. 

*  Wood,  6th  March  1856,  18  D.  732. 

^  Wood,  13th  Feb.  1857,  19  D.  428. 

^  Melville,  8th  March  1850,  12  D.  914. 

^  Jamieson  v,  Allardice,  30th  May  1872,  10  Macph.  755. 
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An  obligation  to  sell  heritage  belonging  to  the  estate  is  not 
one  of  these.  It  requires  the  special  authority  of  the  Court. 
The  cases  which  have  occurred  have  all  been  those  of  factors 
loco  tutoris  or  curators  bonis.  Thus,  where  a  property  was 
substantially  sold  by  the  pupil's  father  before  his  death,  the 
factor  loco  tutoris  got  power  to  make  up  titles  in  his  ward's 
name  with  a  view  to  a  sale  in  implement  of  the  father's  ob- 
ligation.^ Again,  where  a  lunatic's  predecessor  had  granted 
obligations  to  feu,  the  curator  bonis  was  authorised  to  grant 
the  feus ; '  and  where  the  commissioner  of  an  incapable, 
under  authority  formerly  given,  had  sold  the  incapable's 
estate,  the  curator  bonis  afterwards  appointed  was  authorised 
to  adopt  the  transaction  and  to  grant  a  disposition  of  the 
estate  to  the  purchaser.^ 

66.  Where  Sale  is  rendered  Necessary  by  t/ie  Decree  of  a 
Competent  Court. — See  supra^  section  56,  as  to  implement  of 
decrees. 

67.  W/tere  the  Trust-Deed  contains  a  Power  of  Sale, — 
In  the  case  of  factors  on  trust-estates,  a  relaxation  of  the 
rigid  rule  of  necessity  frequently  occurs,  for  the  trust-deed 
may  contain  a  power  of  sale  to  be  exercised  in  circum- 
stances which  do  not  amount  to  a  case  of  necessity,  and 
when  these  circumstances  arise  the  factor  will  also  as  a 
general  rule  be  entitled  to  exercise  the  power.  Even 
then,  however,  he  is  not  entitled  to  proceed  brevi  vtanu  to 
sell  the  subjects,  and  this  although  a  general  power  to 
execute  the  trust-deed  has  been  conferred  on  him.*  The 
sale  is  an  act  of  extraordinary  administration,  and  the 
delectus  personce  involved  in  the  nomination  of  the  trus- 
tee   is    not  transmitted   to   the   factor,  who    must   conse- 

^  Crichton,  13th  Feb.  1857,  19  D.  427. 

2  Hawkins,  24th  June  1848,  10  D.  1408 ;  see  also  Alexander,  26tli 
June  1857, 19  D.  888.  In  Thomson,  loth  March  1837, 15  S.  807,  it  docs 
not  appear  whether  the  ground  of  refusal  was  that  the  Court  considered 
the  application  unnecessary,  or  that  it  was  one  which  ought  not  to  bi 
granted. 

3  Allan,  loth  Feb.  1854,  16  D.  5341. 

*  Morrison  v,  Wedderspoon,  ist  Dec.  1855,  18  D.  132. 
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quently  obtain  the  sanction  of  the  Court,  and  the  Court  re- 
quire before  authorising  the  factor  to  exercise  the  powers 
to  be  satisfied  of  the  expediency  of  the  course  proposed.* 
Thus,  the  factor  on  a  marriage-contract  trust  was  authorised 
to  concur  with  the  widow  in  a  sale  of  certain  building 
ground,  although  no  case  of  necessity,  and  only  one  of  ex- 
pediency, was  made  out,  the  widow  being  the  liferentrix  of 
the  subjects  in  question  and  her  children  the  fiars,  and  she 
being,  under  the  deed,  entitled  without  the  consent  of  her 
husband  to  deal  with  the  trust-funds  in  any  way  she  might 
desire,  provided  a  majority  of  the  trustees  concurred  with 
her  in  opinion  as  to  the  expediency  of  the  course  proposed.* 
Again,  when  the  deed  contained  full  power  of  sale,  and  a 
sale  was  necessary  in  order  that  the  trust  purposes  might 
be  carried  into  complete  execution  and  the  trust  finally 
wound  up,  the  Court  authorised  a  sale.*  In  another  case  the 
factor  on  a  trust  which  contained  a  power  of  sale,  and  which 
under  the  deed  would  have  come  to  an  end  in  about  a  year, 
was  authorised  to  sell  the  heritage,  the  annual  expenditure 
of  the  trust  exceeding  the  annual  income,  and  a  sale  being 
shown  to  be  otherwise  a  beneficial  act.*  On  the  other  hand, 
where  the  property  to  be  sold  was  rising  in  value  and  the 
trust  would  be  terminated  in  three  years,  the  Court  refused 
to  grant  the  powers  craved,  although  contained  in  the  deed,* 
The  last-mentioned  case  illustrates  an  important  general 
principle,  that  the  Court  will  not  authorise  a  sale  should  it 
appear  that  the  beneficiaries  are  entitled  to  have  the  trust, 
and  the  factorship  which  was  consequent  on  the  trust,  termi- 
nated ;  6  or  even  that  they  will  soon  be  so  entitled,  unless  in 
a  case  of  necessity.^  The  Court  will  not  undertake  a  re- 
sponsibility which   the  beneficiaries  are  in   a  position  to 

1  Auld,  5th  Feb.  1856,  1 8  D.  487. 

*  Macgeorge,  8th  March  1856,  18  D.  792. 

3  Morrison  v.  Wedderspoon,  ist  Dec.  1855,  18  D.  132  ;   see  also 
Hamilton,  2d  Feb.  1850,  12  D.  913  ;  Stoddart,  ist  June  1854,  16D.8S3. 

*  Jamieson  v.  Allardice,  30th  May  1872,  10  Macph.  755. 

*  Auld,  supra, 

^  Watson,  28th  Nov.  1856,  19  D.  98. 
^  Auld,  supra. 
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undertake  for  themselves,  and  this  even  where  all  the  bene- 
ficiaries concur ;  ^  although  where  there  is  a  power  of  sale  in 
the  deed  the  consent  of  all  the  beneficiaries  is  an  element 
which  the  Court  will  take  into  account  in  considering  whether 
a  sale  should  be  allowed.* 

Trust-Deed  may  Restrict  Powers  of  Sale. — Generally  the 
effect  of  the  trust-deed  is  to  extend  the  powers  of  sale,  but 
this  is  not  always  the  case.  Thus,  where  a  deed  authorised 
property  to  be  divided  specifically,  it  was  held  ultra  vires  of 
the  factor  to  sell  it,  and  authority  to  do  so  was  refused.* 

Trust  Act  1867. — The  Trust  Act  of  1867  makes  it  compe- 
tent for  the  Court,  when  it  is  shown  to  be  expedient  for  the 
execution  of  the  trust,  and  not  inconsistent  with  the  inten- 
tion thereof,  to  authorise  the  trustees  to  sell  the  trust-estate 
or  any  part  thereof*  It  is  thought  that  the  Court  would 
keep  in  view  this  enactment  on  a  petition  for  power  to  sell 
being  presented  by  the  judicial  factor  on  a  trust. 

68.  Must  Sale  be  by  Public  Roup, — The  general  rule  in 
regard  to  judicial  officers  is,  that  when  a  power  to  sell  heri- 
tage is  granted,  the  sale  must  be  by  public  roup,  and  even 
where  the  trust-deed  vested  the  trustees  with  a  power  to  sell 
by  private  bargain,  that  was  held  to  be  a  power  confided 
to  them  personally,  and  not  to  be  exercised  by  the  factor, 
who  could  plead  no  such  delectus  persofue?  But  a  petition 
to  sell  by  public  roup  or  private  bargain  was  in  one  case 
granted.^  The  Trusts  Act  1867  has  enacted  that  "all  powers 
of  sale  conferred  on  trustees  by  the  trust-deed,  or  by  virtue 


*  Auld,  supra, 

*  Edmond,  3d  Dec.  1850,  13  D.  952;  see  also  Arthur,  30th  June 
1846,  8  D.  943 ;  and  also  Trust  Act  1867  (30  and  31  Vict  cap.  97),  sec. 

3- 

'  Keegan,  6th  Feb.  1857,  19  D.  382  ;  sec  also  Watson  v.  Crawcour, 

2ist  Nov.  1856,  19  D.  7a 

*  30  and  31  Vict.  cap.  97,  sec.  3. 

*  Arthur,  30th  June  1846,  8  D.  943  ;  Auld,  5th  Feb.  1856,  18  D,  487  ; 
Ferguson,  14th  Jan.  1836,  14  S.  213 ;  Kirkland,  6th  June  1848,  10  I), 
1232  ;  Jamieson  v.  Allardice,  supra. 

*  Morison  v.  Wedderspoon,  ist  Dec  1855,  18  D.  132. 
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of  this  Act,  may  be  exercised  either  by  public  roup  or  private 
bargain,  unless  otherwise  directed  in  the  trust-deed,  or  in 
the  authority  given  by  the  Court,  or  in  the  deed  of  consent 
to  be  granted  by  the  beneficiaries."  ^ 

(3)  Power  to  Borrow, 

69.  Power  will  be  granted  only  in  a  Case  of  Necessity. — As 
in  the  case  of  the  sale  of  heritage,  power  to  borrow  on  herit- 
able security  will,  apart  from  the  trust-deed,  be  granted  only 
as  an  act  of  necessary  administration ;  and,  as  already  men- 
tioned, where  the  alternative  course  is  open,  power  to  borrow 
will  be  preferred,  unless  the  object  for  which  the  loan  is  de- 
sired is  of  too  speculative  a  character  for  the  factor  to  be 
permitted  to  undertake  it.*  Factors  have  been  authorised  to 
borrow  where  the  property  was  lying  in  a  useless  or  deteri- 
orating condition,  in  order  to  complete  or  repair  it,*  although 
this  is  the  case  in  which  a  power  of  sale  is  most  frequently 
granted.*  They  have  also  been  authorised  to  borrow  where 
the  diligence  of  creditors  is  threatened.*  But  legatees  are 
not  creditors  to  the  effect  of  being  entitled  to  precipitate  the 
payment  of  their  legacies,  contrary  to  the  intention  of  the 
truster,  by  burdening  the  estate  which  is  charged  with  the 
payment  of  their  legacies.*  Nor  is  it  a  ground  for  authoris- 
ing the  factor  to  convert  a  personal  into  a  heritable  debt  that 
a  lower  rate  of  interest  will  thereby  be  payable/  although 

^  30  and  31  Vict.  cap.  97,  sec.  3. 

^  See  supra^  sec.  63. 

'  Crawford,  6th  July  1839,  i  D.  1183  ;  Tweedie,  i6th  Jan.  1841,3  D. 
369;  Hood,  6th  Feb.  1850,  12  D.  914;  Robertson,  14th  July  1855,17 
D.  1 1 16.  The  case  of  Borthwick,  7th  June  1832,  10  S.  620^  may  per- 
haps be  doubted. 

*  See  supruy  sec.  d'^, 

*  Somerville,  6th  Feb.  1836,  14  S.  451  ;  Mackenzie,  i8th  July  1848, 
10  D.  1493  ;  Stott,  20th  July  1849,  i^  D.  1495  ;  CampbelPs  Curator,  nth 
Dec.  1851,  14  D.  312;  Maconochie,  3d  Feb.  1857,  19  D.  366;  Wood, 
13th  Feb.  1857,  19  D.  428. 

®  Lawson,  20th  Feb.  1863,  i  Macph.  424,  and  20th  July  1864,2 
Macph.  422. 

^  Moncreiif  v.  Yeaman  Miln,  i6th  July  1856,  18  D.  1286  ;  Maco- 
nochie, 3d  Feb.  1857,  19  D.  366. 
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the  Court  seem  to  have  proceeded  on  this  principle  in  one 
case  ;^  and,  on  the  principle  already  stated,  the  conversion  of 
a  personal  into  a  heritable  debt  had  no  effect  upon  the  suc- 
cession to  the  estate.'  But  while  the  factor  will  thus,  when 
a  case  of  necessity  is  made  out,  be  authorised  to  borrow 
money  on  the  security  of  the  heritage  belonging  to  the 
estate,  it  is  doubtful  whether  it  is  competent  to  insert  a 
clause  in  the  bond  conferring  a  power  of  sale  on  the  credi- 
tor.* It  would  appear  that,  at  all  events  where  there  is  the 
least  chance  of  such  a  power  being  exercised,  the  Court 
will  prefer  themselves  to  select  how  much  and  what  part  of 
the  estate  ought  to  be  sold,  by  authorising  a  sale  outright, 
instead  of  delegating  this  power  to  the  creditor.* 

Unless  under  Trust-Deed. — But  where  there  is  a  power  to 
borrow  in  the  trust-deed,  the  factor  will  be  sanctioned  in 
contracting  loans  in  the  circumstances  pointed  out  by  the 
deed  ;*  and  it  depends  on  the  deed  giving  power  to  insert  a 
provision  as  to  the  creditor's  selling  the  property  given  in 
security,  whether  the  question  which  arises  as  to  the  power  of 
the  Court  to  authorise  a  sale  by  a  creditor  will  be  excluded. 
The  Trust  Act  1867  contains  similar  powers  in  r^^rd  to 
borrowing  as  in  the  case  of  sale.' 

(r)  Power  to  Feu. 

70.  The  granting  of  feus  for  building  purposes  is  usually 
an  undertaking  of  a  more  or  less  speculative  nature ;  and 
as  the  Court  may  be  said  absolutely  to  forbid  its  officers 
from  entering  into  speculations  of  any  sort,  it  is  not  to  be 
wondered  at  that  cases  under  this  head  are  rare.  Absolute 
necessity  is  the  only  ground  at  common  law  for  granting 

^  Thriepland,  7th  June  1848,  10  D.  1254 — a  previous  stage  of  Mon- 
creifT  v.  Yeaman  Miln,  supra. 

*  See  suproj  sec.  9.    But  see  31  and  32  Vict,  c  loi,  sec.  1 17. 
5  Stewart  v.  Kirkcaldy,  14th  Nov.  1849,  12  D.  73. 

*  Arbroath    Bank   v.    Stevenson,    i6th   June   1847,    9    D.    1228; 
Maconochie,  3d  Feb.  1857,  19  D.  366 ;  Stewart  v,  Kirkcaldy,  supra. 

*  Home,  7th  March  1793,  M.  16,382;  sec  Henderson,  19th  Jan. 
1803,  F.C. ;  Hay,  20th  June  181 1,  E.G. 

*  See  suproj  sec.  67. 
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a  power  to  feu  ;^  and  as  it  is  difficult  to  figure  a  case  in 
which  this  necessity  may  not  be  better  fulfilled  either  by 
borrowing  or  by  a  sale  of  the  whole  or  a  part  of  the  estate,  it 
may  perhaps  be  laid  down  as  a  general  rule  that  a  factor 
will  never  be  permitted  to  begin  a  series  of  feuing  operations 
which  has  not  been  in  some  way  contemplated  before  the 
commencement  of  the  factory.  But  where  the  Court  were 
satisfied  that  the  obligees  held  obligations  on  which  adjudi- 
cations in  implement  could  follow,  they  authorised  the 
curator  bonis  to  an  incapable  to  grant  feu  rights  in  their 
favour.*  And  where  the  ward,  before  he  became  incapable, 
had  begun  to  feu  his  estate,  the  curator  bonis  was  authorised 
to  complete  the  transactions  into  which  the  lunatic  had 
entered,  and  also  to  grant  new  feus  according  to  the  plan  of 
feuing  laid  down  and  already  acted  on  by  the  ward.  The 
Court  held  that  this  course  was  justified  by  the  fact  that  the 
agricultural  value  of  the  estate,  which  was  of  small  extent, 
had  ceased  in  consequence  of  the  feus  already  given  by  the 
lunatic,  and  that  a  following  out  of  the  plan  was  the  only 
means  of  preventing  loss  to  the  estate.  It  was  provided  that 
the  mansion-house,  lawn,  and  woods  were  not  to  be  interfered 
with.3 

{d)  Power  to  Lease, 

71.  Wfien  Power  to  Lease  will  be  Granted, — Without 
special  powers  a  factor  cannot  grant  leases  for  a  definite 
term  which  may  extend  more  than  one  year  beyond  the 
period  of  the  judical  management  ;*  and  this,  it  would  appear, 
although  the  trust-deed  should  confer  a  power  to  lease  on 
the  trustees.*  In  regard  to  the  circumstances  in  which 
special  powers  will  be  granted,  it  cannot  now  be  said  that 
the  Court  exact  the  same  strict  test  of  necessity  which  they 


1  Vere  v.  Dale,  29th  Feb.  1804,  M.  16,389 ;  Watt,  23d  Feb.  1856, 18 
D.  652. 

2  Hawkins,  24th  June  1848,  10  D.  1408. 

3  Alexander,  26th  June  1857,  19  D.  888  ;  see  also  Lord  Clinton,  3odi 
Oct.  1875,  3  R.  62  ;  Campbell,  26th  June  1880,  17  Scot.  Law  Rep.  706. 

*  See  supray  sec.  26. 

*  See  supra,  sec.  3. 
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require  before  conferring  other  special  powers,  such  as  power 
to  sell  heritage.  If  the  act  be  a  beneficial  one,  and  the  lease 
for  a  period  usual  in  the  ordinary  administration  of  estates, 
the  power  will,  as  a  rule,  be  granted.  In  most  cases,  indeed, 
this  amounts  to  what  is  in  a  sense  necessity,  for  a  precarious 
tenure  usually  means  a  lower  rent,  and  it  is  the  factor's  duty 
to  preserve  the  estate  as  far  as  possible,  and  make  it  as  fruit- 
ful as  it  was  when  it  came  into  his  hands ;  but  it  would  never 
be  accepted  as  a  reason  for  selling  an  estate  that  the  rent 
was  lower  than  formerly,  and  that  the  deficit  might  be  made 
up  by  another  form  of  investment.^  The  cases  in  which 
fixed  leases  of  agricultural  subjects  for  various  periods  up  to 
nineteen  years  have  been  granted  are  numerous.'  Where, 
however,  the  subjects  have  hitherto  been  let  on  yearly  tacks, 
the  Court  will  more  rigidly  inquire  into  the  necessity  for  a 
change,  especially  if  some  of  the  beneficiaries  oppose.*  In 
accordance  with  the  usual  rule,  special  powers  of  leasing 
will  rarely  be  granted  at  appointment* 

72.  Power  to  Lease  Minerals, — The  rules  in  regard  to 
mineral  leases  are  similar,  except  that  a  longer  term  up  to 
thirty-two  years  will  be  authorised.*     It  is  thought,  however, 

^  See  supraj  sec.  62. 

*  Shaw,  19th  June  1750,  M.  4070;  Campbell,  12th  Feb.  1755,  M. 
7445  ;  McLean,  25th  June  1828,  6  S.  1018  ;  Morrison,  19th  Jan.  1832, 

10  S.  204;  Brown,  7th  Dec.  1832,  11  S.  190;  Morison,  29th  Jan.  1833, 

11  S.  326;  Ball,  6th  July  1837,  15  S.  1254;  Carnegy,  22d  Dec.  1838, 
I  D.  355  ;  Ker,  24th  Jan.  1839,  14  F.  451  ;  Russell,  3d  Mar.  1840,  2  D. 
721  ;  Mackenzie,  26th  Jan.  1842,  4  D.  456;  Shepherd,  12th  Dec.  1843, 
16  Scot.  Jur.  141,  and  23d  Nov.  1844, 17  Scot.  Jur.  74  ;  Thriepland,  7th 
June  1848,  10  D.  1235;  Mackay,  i8th  July  1848,  10  D.  1493;  Halkett^ 
24th  Nov.  1847,  10  D.  146 ;  Morison,  19th  July  1861,  23  D.  1313.  The 
Trust  Act  1867  (30  and  31  Vict.  cap.  97),  sec.  2,  authorises  trustees  to 
grant  leases  for  twenty-one  years  when  that  is  not  inconsistent  with  the 
deed. 

3  Cruickshank  v,  Ewing,  22d  Dec  1864,  3  Macph.  302. 

*  A  B,  27th  Jan.  1829,  7  S.  327 ;  Bcveridge,  4th  March  1851,  13  D, 
952. 

5  Colt,  6th  March  1800,  M.  16,387;  Moncreiflf,  nth  March  184/'^, 
8  D.  710  ;  Spiers,  nth  July  1848,  10  D.  1474;  Moncreiflf,  9th  July  1851, 
14  D.  13— overruling  the  early  case  of  the  Earl  of  Galloway,  18th  June 
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that  this  applies  only  to  cases  in  which  the  minerals  have  al- 
ready been  worked,  for  to  commence  mines  on  an  estate  as 
yet  free  from  them  is  too  serious  a  matter  tor  be  authorised 
except  on  urgent  necessity,  as  was  shown  to  exist  in  one 
case/ 

Lease  of  Mansion-house, — For  obvious  reasons  the  Court 
are  disinclined  to  authorise  the  factor  to  let  the  mansion- 
house  of  the  estate  ;  but  in  one  case,  where  the  pupil's  estate 
consisted  of  a  single  farm  on  which  was  the  mansion-house, 
the  Court  authorised  the  factor  loco  tutoris  to  let  both  for 
nineteen  years  with  a  break  at  eleven,  as  it  appeared  that  the 
farm  would  with  difficulty  be  let  without  the  mansion-house.* 

73.  General  Powers  of  Leasmg. — ^The  Court  are  disin- 
clined to  sanction  transactions  of  which  all  the  details  are 
not  before  them,^  and  consequently  they  rarely  grant  by 
anticipation  general  leasing  powers  with  reference  to  all  the 
farms  of  an  estate ;  but  in  one  case,  where  a  curator  bonis^ 
although  he  had  been  in  office  only  a  year,  had  found  it 
necessary  to  make  several  applications  regarding  leases,  from 
there  being  about  three  hundred  small  possessions  on  the 
property  under  £/^o  of  rent,  the  Court  granted  authority  to 
let  these  possessions  for  periods  not  exceeding  nineteen 
years,  after  due  advertisement.* 

74.  Where  Lease  will  not  begin  to  run  until  Expiry  of 
Factory, — In  one  case  a  factor  loco  tutoris  applied  for  power 
to  grant  a  year's  extension  of  the  current  lease  of  a  ship- 
building yard,  where  the  extension  would  not  begin  to  run 

1747,  M.  7438.  The  Trust  Act  1867  authorises  mineral  leases  of  thirty- 
one  years  ;  see  sec.  2. 

^  Dobie,  nth  March  1846,  18  Scot.  Jur.  599. 

'  Hill,  15th  July  1851,  14  D.  13.  See  also  Speirs,  23d  Dec  1854, 
17  D.  289,  and  Graham,  i8th  Jan.  1862,  24  D.  312.  But  in  a  case  of 
necessity  it  would  be  the  factor's  duty  to  let  the  mansion-house,  e,g,^ 
where  the  ward  is  a  lunatic  and  is  in  want  of  funds — Lawson,  20th  Feb. 
1863,  I  Macph.  424,  per  Lord  Justice-Clerk  Inglis. 

5  See  Watt,  23d  Feb.  1856,  18  D.  653. 

*  Lindsay,  19th  Dec.  1856,  18  D.  205.  See  also  Ker,  24th  Jan.  1839, 
14  F.  451. 
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until  the  ward  had  attained  minority.  The  tenant  offered  a 
largely  increased  rent,  and  it  was  shown  that  the  proposed 
extension  was  otherwise  highly  advisable  in  the  interest  of 
the  ward.    The  Court  granted  the  power  craved.' 

76.  Opposition  of  Beneficiaries  or  Proprietor. — It  would  ap- 
pear that  the  opposition  of  the  beneficiaries,  or  of  the  pro- 
prietor of  the  estate,  is  not  necessarily  a  ground  for  refusing 
special  power  to  lease  when  that  appears  in  itself  to  be 
desirable.* 

76.  Power  to  grant  A  batement  of  Rent — {a)  For  Remainder 
of  Lease, — Applications  to  accept  a  lower  rent  than  that  stipu- 
lated require  special  powers,  although  the  Court  have  in  some 
cases  declined  to  interfere.'  Such  applications  may  have  in 
view  an  abatement  for  the  remainder  of  the  lease,  or  one  merely 
for  a  particular  year.  In  the  former  of  these  cases  the  Court  are 
averse  to  interfere  in  this  way  ;*  and  the  strict  procedure  would 
probably  be  for  the  factor  to  apply  for  power  to  accept  a  renun- 
ciation of  the  lease,  and  to  let  of  new  by  public  roup  or  after 
due  advertisement,  if  need  be  at  a  lower  rent  Such  a  process 
\s  cumbrous  and  expensive,  where  it  is  not  desired  nor  desir- 
able in  the  interests  of  the  estate  to  have  the  tenant  changed ; 
and  accordingly  the  Court  have  laid  down  no  absolute  rule 
against  authorising  a  lower  rent  during  the  rest  of  the 
lease,  where  that  step  is  necessary  to  prevent  loss,  not  only 
to  the  tenant  but  to  the  estate,*  the  necessity  being  proved 
in  the  usual  way  by  remits  to  men  of  skill.  Thus,  in 
one  case,  where  the  leases  had  four  years  to  run,  and  the  rents 
were  considerably  greater  than  the  lands  were  worth,  the  factor 

^  Pearson,  6th  June  1865, 3  ^*  ^3-  1^^  c^^  ^^  of  coarse  under 
the  Pupils  Protection  Act — see  sec.  7  of  Act.  See  also  Shepherd,  23d 
Nov.  1844,  17  Scot  Jur.  74. 

^  Martin,  25th  Jan.  1849,  11  D.  1031 ;  Morrison,  nth  Dec  1857,  20 
D.  277  ;  Cniickshank  v,  Ewing,  22d  Dec  1864,  3  Macph.  302. 

»  Anderson,  28th  Feb.  1822,  1  S.  340  (363  o.e.);  Brodie,  nth  March 
1843,  5  D.  1024.    See  also  Macgregor,  infra, 

*  Peddie,  13th  Dec  1822,2  S.79  (88  o.e.);  Robertson,  24th  Jan.  1823, 
I  S.  137  (150  o.e.),  and  13th  Dec  1823,  2  S.  498  (579  o.e.). 

*  Gardner  v,  Montgomery,  26th  Jan.  1833,  11  S.  325. 
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was  authorised  either  to  accept  renunciations  or  to  grant  abate- 
ments.^ No  specific  abatements  were,  however,  authorised, 
nor  does  the  report  bear  which  course  was  adopted,  and  in 
subsequent  apph'cations  by  the  same  factor  power  to  accept 
renunciations  alone  was  asked  for  or  granted.^  But  in  a 
subsequent  case,  where  the  lands  were  let  at  an  exorbitant 
rent,  the  Court  authorised  a  curator  bonis  to  grant  a  specific 
abatement  to  each  of  three  tenants  or  to  accept  renuncia- 
tions.' Again,  where  a  coal-field  had  been  let  for  £600  and 
a  lordship,  and  a  mining  engineer  reported  that  the  tenant 
could  not  work  it  except  at  ruinous  loss,  the  factor  was  autho- 
rised to  grant  an  abatement  of  ;£^300.*  In  these  cases  the  in- 
terest of  the  estate  lay  in  having  tenants  who  from  their 
circumstances  were  able  to  work  the  subjects  to  advantage. 
The  desirability  of  retaining  good  tenants  is  also,  it  is  thought, 
an  element  to  be  considered.^  It  is  not  a  ground  for  allowing 
an  abatement  that  before  the  commencement  of  the  judicial 
management  the  proprietor  was  in  use  to  make  a  voluntary 
deduction." 

(J?)  Abatetnent  for  One  Year  only, — The  Court  may  also 
grant  authority  to  make  an  abatement  of  rent  for  a  particular 
year  on  account  of  agricultural  distress  or  the  like,  satisfying 
themselves  in  a  similar  way,  by  remit,  of  the  necessity  in  the 
joint  interest  of  landlord  and  tenant.  Such  applications  arc 
sometimes  for  power  to  grant  an  abatement  on  all  the  farms 
of  a  large  estate,  in  which  case  the  petition  should  set  forth 
the  specific  abatement  desired  for  each  tenant,  and  the  grounds 
of  it,  as  the  circumstances  of  the  various  farms  almost  neces- 
sarily vary,  and  what  may  be  just  in  one  case  may  be  ex- 
cessive, or  the  reverse,  in  another.  The  Court  will  not,  as 
a  rule,  authorise  a  reduction  at  so  much  per  cent,  all  round;' 
but  in  one  case,  where  it  was  proposed  that  the  sum  allowed 


1  Milne,  20th  Dec.  1834,  13  S.  222. 

2  Milne,  25th  Feb.  and  loth  Mar.  1836,  14  S.  561,  681. 

3  Macgregor,  7th  June  1837,  15  S.  1092. 

*  White  V.  Moncrieif,  9th  March  1849,  11  D.  1031. 
'»  See  Anon.,  9th  March  1850,  12  D.  914. 

^  Gardner  v,  Montgomery,  26th  Jan.  1833,  11  S.  323. 

•  Macpherson  Grant,  25th  June  1880,  17  Scot.  Law  Rep.  703. 
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as  an  abatement  should  be  expended  in  the  purchase  of 
artificial  manures  to  be  applied  to  the  estate,  an  abatement  of 
10  per  cent,  to  all  the  tenants  on  a  large  estate  was  granted.^ 
Paiverto  make  otJur  Alterations  in  Lease, — Where  the  lease 
contains  other  stipulations,  besides  the  amount  of  the  rent, 
which  it  is  advisable  in  the  interest  of  the  estate  to  have 
altered,  the  Court  may  interpone  their  authority.  This  was 
done  where  it  was  desired  to  alter  a  five  shift  to  a  four  shift 
rotation.* 

77.  Power  to  Let  at  a  Lower  Rent, — When  a  factor  lets  a 
subject  on  a  new  lease,  it  is  his  duty  to  get,  if  possible,  at  least 
as  good  a  rent  as  before,  and  if  from  any  circumstances  he 
thinks  that  this  is  unlikely,  he  should  obtain  special  powers 
to  let  at  a  lower  rent.  As  he  will  usually  get  power  to  let 
for  a  fixed  period,  a  diminution  of  rent  on  that  ground  is  not 
much  to  be  anticipated.  The  cases  in  which  he  will  commonly 
desire  to  let  at  a  lower  rent  are  where  the  farm  has  intrin- 
sically diminished  in  value.  To  test  whether  this  is  really 
the  case,  the  strict  rule  would  appear  to  be  to  expose  the 
subjects  to  auction  before  applying  for  special  powers  ;*  but 
this  rule  is  not  invariably  followed,  because  it  is  not 'Always 
in  accordance  with  a  sound  administration  of  the  estate. 
Where  a  good  tenant,  and  especially  the  old  tenant,  is  an 
offerer,  and  no  other  suitable  party  offering  the  old  or  a 
higher  rent  comes  forward  after  advertisement  in  the  news- 
papers, the  Court  may  authorise  the  factor  to  let  at  a  lower 
rent  to  the  desirable  tenant  without  public  roup,  even  when 
a  higher  rent  than  he  is  willing  to  give  is  offered  by  some  one 
else.*  But  the  Court  must  be  satisfied  by  reports,  or  other- 
wise, of  the  necessity  for  the  reduction.  And  the  Court  on 
being  so  satisfied  may  authorise  a  roup  at  a  reduced  upset 
rent,*  or  they  may  authorise  a  lease  at  once  as  above  stated. 

*  Macpherson  Grant,  supra, 

*  Macgregor,  supra, 

'  Hunter's  Landlord  and  Tenant,  4th  ed.,  L,  185 ;  Frasers  Parent 
and  Child,  2d  ed.,  258,  502. 

^  Anon.,  9th  March  1850,  12  D.  914;  Erskine,  i6th  July  1^/7,  5 
Macph.  1046. 

^  M'Lean,  25th  June  1828,  6  S.  1018. 
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78.  Power  to  Accept  Renunciation  of  Leases, — ^Where  the 
factor  thinks  it  more  advisable  to  accept  the  renunciation  of 
a  lease  from  a  tenant,  instead  of  granting  an  abatement  of 
rent,  he  will  usually  obtain  power  to  do  so.  This  was  done 
where  a  factor  established  by  the  report  of  a  land  valuator 
that  the  farm  was  inadequately  stocked,  and  by  the  admission 
by  the  tenant  that  it  was  entirely  out  of  his  power  to  manage 
or  stock  it.^ 

79.  Power  to  Renounce  Lease, — A  factor  requires  special 
powers  to  renounce  a  lease  which  is  proving  unprofitable  or 
unmanageable,'  contrary  to  the  usual  rule,  which  obliges  a 
factor  as  a  part  of  his  ordinary  administration  to  disengage 
the  estate  or  the  ward  from  the  risks  of  trade.  He  may  also 
obtain  power  to  sub-set.' 

{e)  Poiver  to  Compromise  and  to  Submit. 

80.  It  is  now  necessary  to  consider  the  factor's  power  to 
compromise  and  to  submit  claims  belonging  to  the  estate. 
But  as  the  two  powers,  though  analogous,  are  in  this  matter 
different,  as  regards  authorities  at  least,  if  not  in  principle,  it 
will  be  advisable  to  consider  them  separately.  It  is  said  * 
that  factors  loco  tutoris  and  curators  bonis  to  parties  in- 
capable possess  these  powers  as  part  of  their  ordinary  offices, 
while  other  factors  require  special  powers.  How  far  this 
distinction  has  been  recognised  will  appear  from  the  authori- 
ties in  the  following  sections. 

81.  Power  to  Compromise. — There  does  not  seem  to  be 

^  Wink,  2ist  Jan.  1851,  13  D.  952.    See  also  Russell,  3d  Mar.  1840b 
2  D.  721  ;  Brown,  nth  Dec.  1846,  9  D.  250;  WXn^supra;  Macgr^^ 
sup?'a, 

2  Meikle  v.  Meikle,  7th  March  1823,  2  S.  242  (274  o.e.) ;  Carrickt^-' 
Warden,  8th  Dec.  1829,  8  S.  208  ;  Robertson,  14th  Jan.  1841,  3  D.  345 
Grahame,  20th  Dec.  1851,  14  D.  312  ;    M'Ewan  v.  Drummond,  I7it» 
Dec.  1852,  2  Stuart  137  ;  Turner,  ist  March  1862,  24  D.  694;  suprc^ 
sec.  32. 

3  Hammond,  20th  Dec.  1831,  10  S.  167. 

*  See  argument  in  Aberdeen  Banking  Company  v.  Dean  &  Son,  l6tb 
June  1 87 1,  9  Macph.  842. 
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any  doubt  that  judicial  factors — using  that  term  in  its  wide 
sense — have  the  power,  under  certain  limitations,  of  entering 
into  compromises  with  reference  to  the  estate  under  their 
charge.  This  was  distinctly  laid  down  in  the  case  of 
Anderson.^  There  the  factor  on  a  trust  raised  an  action  of 
count  and  reckoning  against  the  representatives  of  the  only 
accepting  trustee,  who  had  died.  The  defenders  denied 
liability,  on  the  ground  that  the  trustee  had  never  intromitted 
with  the  trust,  the  whole  being  under  the  charge  of  its  agent, 
who  had  died  bankrupt,  leaving  the  trust  affairs  in  confusion. 
In  the  end,  however,  the  defenders  offered  as  a  compromise  to 
make  over  the  dividend  on  the  agent's  estate,  together  with 
a  further  sum,  as  in  full  of  all  liability.  It  being  doubtful 
whether  it  would  be  possible  to  establish  a  claim  to  any 
greater  amount  than  the  sums  offered,  the  factor  petitioned 
for  special  powers  to  accept  the  compromise,  but  the  Court 
refused  the  petition  as  unnecessary,  Lord  President  M*Neill 
making  the  following  observations : — "  I  have  considerable 
difficulty  in  doing  anything  that  is  to  imply  that  a  judicial 
factor  has  no  power  to  compromise  anything  on  his  own 
responsibility,  but  is  to  come  here  in  all  cases  for  authority. 
For  what  would  be  the  result  ?  When  a  judicial  factor  has 
to  adjust  claims,  in  every  separate  case  of  compromise  there 
would  be  a  petition  to  the  Court  for  special  powers ;  and 
many  such  applications  would  soon  exhaust  the  estate.  If 
upon  the  face  of  the  transaction  itself  it  is  plain  that  it  is  a 
reasonable  thing  to  compromise,  the  judicial  factor  need  not 
be  afraid.  Therefore,  what  I  would  be  disposed  to  do  in  this 
case  would  be  to  refuse  the  prayer  of  the  petition.  But 
where  it  is  on  the  face  of  it  doubtful,  as  in  the  case  of 
M'Dougall,  I  would  not  say  that  that  might  not  put  the 
judicial  factor  to  difficulty."^  The  case  of  M'Dougall  here 
referred  to  was  one  which  the  same  Division  of  the  Court 


*  7th  March  1855,  '7  ^'  59^- 

*  Sec  also  Ma<^regor,  loth  March  1846,  18  Scot.  Jur.  346  ;  and  also 
Balfour  f.  Forbes,  24th  Jan-  1700,  M.  16,318 ;  Aikenhead,  14th  Nov. 
171 1,  M.  16,331;  Hannay  v-  Kennedy,  15th  Nov.  1843,  6  D.  40; 
Erskine,  L  7,  18  ;  Bdl's  Prin.,  sees.  1998  and  2084 ;  Trust  Act  1867  (30 
and  31  VicL  cap.  97;,  sec.  2. 
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had  decided  two  years  before.*  In  it  the  factor  on  an  in- 
testate estate,  which  consisted  of  ;£^I20  and  the  right  and 
interest,  to  the  extent  of  two-thirds,  to  prosecute  an  exten- 
sive count  and  reckoning  which  had  been  in  Court  for  twenty 
years,  and  related  to  transactions  of  a  much  older  date,  asked 
power  to  accept  ;£'ioo  as  in  full  of  the  claims  of  the  estate 
against  the  defender  of  the  action,  the  other  one-third  in- 
terest having  been  already  compromised  for  £$0.  The 
Court,  after  considerable  hesitation,  and  "in  the  special 
circumstances  of  the  case,"  granted  the  prayer  of  the  petition. 
Again,  in  another  case  of  Anderson,  decided  by  the  same 
Division  two  years  after  the  first,^  in  which  the  factor  on  a 
mortification  petitioned  for  power  to  compromise  an  action 
brought  by  him  against  certain  ex  officio  trustees,  on  the 
ground  of  gross  negligence  in  allowing  funds  belonging  to 
the  mortification  to  be  invested  by  the  treasurer  in  his  own 
name,  the  trustees  offered  to  compromise  by  paying  the  prin- 
cipal sum  but  without  the  interest,  which  was  very  consider- 
able. It  appeared  that  there  were  twenty-three  trustees  in 
all  who  had  held  office  between  the  years  1832  and  1850;  that 
the  liability  of  some  was  as  matter  of  fact  doubtful,  assum- 
ing that  as  ex  officio  trustees  they  were  liable  at  all ;  and  be- 
sides, as  in  the  case  of  M'Dougall,  the  funds  at  the  command 
of  the  factor  were  so  small  as  likely  to  be  entirely  consumed 
in  prosecuting  the  action.    The  Court  granted  the  petition.' 

82.  Other  Limitations  of  Factor^  s  Ordinary  Pozuers. — From 
the  foregoing  authorities  it  may  be  thought  that  no  very 
clearly-defined  rule  can  be  laid  down  distinguishing  those 
cases  which  are  from  those  which  are  not  within  a  factor's 
ordinary  powers  of  compromise.  But  the  factor  will  alwa}rs 
act  upon  advice,  which  will  establish  his  bona  fideSy  and  per- 
haps special  powers  have  no  greater  effect*  There  are, 
however,  some  situations  of  which  it  may  be  affirmed  with 
tolerable  certainty  that  the  factor  ought  to  obtain   spedal 

»  24th  June  1853,  15  D.  Tj(y, 

2  29th  Jan.  1857,  19  D.  329. 

»  See  also  Dalmahoy,  9th  July  1836,  14  S.  1125. 

*  See  supruy  sec.  57. 
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powers.  Such  are  cases  in  which  the  compromise  involves 
the  performance  by  the  factor  of  an  act  which  would  by  itself 
require  the  special  sanction  of  the  Court,  of  which  the  aliena- 
tion of  heritage  is  an  important  example.^  Thus,  the  Court 
sanctioned  a  compromise  that  involved  the  sale  of  certain 
lands  and  buildings  which  had  been  rendered  useless  and 
uninhabitable  by  reason  of  coal  workings  beneath,  and  the 
acceptance  of  a  sum  of  money  in  full  of  past  damages  and 
the  value  of  the  lands  and  buildings.'  Again,  where  the 
curator  bonis  of  a  lunatic,  whose  affairs  were  in  a  bad  state, 
got  the  creditors  who  were  threatening  diligence  to  accept 
15s.  in  the  pound  on  immediate  payment,  he  was  authorised 
to  borrow  on  the  lunatic's  life-interest  in  an  estate  and  on  a 
policy  of  insurance,  coupled  with  the  security  of  some  friends, 
the  sum  necessary  for  the  payment  of  creditors,  as  well  as  a 
further  sum  to  pay  taxes,  expenses  of  management,  pre- 
miums of  insurance,  and  compositions  to  creditors  whose 
claims  had  not  been  lodged.*  Again,  there  are  cases  in 
which  the  factor  would  find  it  difficult  even  to  obtain  special 
powers  to  compromise — e.g.y  questions  affecting  his  own  de- 
linquency/ or  his  ward's  legitimacy.*  In  another  peculiar 
case  a  factor  loco  tutoris  asked  for  authority  to  pay  a  sum  out 
of  the  pupil's  funds  to  a  party  who  was  willing  in  return  to 
accept  the  transfer  of  certain  shares  in  an  insolvent  joint- 

*  Mr  Eraser  (Parent  and  Child,  245)  seems  to  incline  to  an  opposite 
opinion,  speaking  of  the  power  of  tutors  and  of  the  analogous  case  of  a 
submission,  but  he  does  not  decidedly  say  that  the  tutor's  ordinary 
powers  are  enough,  though  there  is  one  case  to  that  effect — Macgregor, 
supra.  It  is  not  easy  to  see,  however,  on  what  ground  a  factor  acting 
at  his  own  hand  in  a  compromise,  or  by  the  authority  of  a  neutral 
party  in  a  submission,  should  be  held  to  have  power  to  perform  acts 
which  otherwise  would  require  the  special  intervention  of  the  Court. 
See  Erskine  i.,  7,  18  ;  Bell  on  Arbitration,  2d  ed.,  pp.  105  and  iii,  and 
the  cases  in  the  following  notes. 

«  Muller,  2 1st  Feb.  1852,  not  reported,  but  noticed  in  Muller  v. 
Dixon,  nth  Feb.  1854,  16  D.  536;  see  also  Donaldson,  8th  March 
1838,168.813. 

*  Campbell's  Curator,  nth  Dec.  1851,  14  D.  312. 

*  Aberdeen  Banking  Company  z/.  Dean  &  Son,  i6th  June  187 1,  9 
Macph.  842. 

^  Doud  V,  Simpson,  21st  Jan.  1847,  9  D.  5n. 
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stock  company  belonging  to  the  pupil,  and  to  relieve  the 
pupil  from  all  liability  in  regard  to  them.  The  Court  granted 
the  petition.* 

83.  /;/  what  Circumstances  Compromises  ought  to  be  made. — 
In  regard  to  the  circumstances  in  which  compromises  ought 
to  be  entered  into,  the  factor  must  keep  in  view  that  it  is  only 
the  prevention  of  nearly  certain  loss  to  the  estate  that  will 
justify  a  compromise  at  his  own  hand,  or  will  induce  the 
Court  to  grant  special  powers.  The  litigation  or  other  claim 
must  be  little  likely  to  succeed,  or  the  means  which  the 
factor  has  at  his  command  of  bringing  the  matter  to  a  suc- 
cessful issue  in  the  ordinary  way  must  be  so  small  as  likely 
to  be  entirely  consumed  in  the  attempt.* 

84.  Power  to  Submit. — There  is  this  difference  between  a 
factor  compromising  a  claim  belonging  to  the  estate  and 
referring  it  to  arbitration — that  in  the  former  case  the  factor 
uses  his  own  discretion  ;  in  the  latter  he  delegates  it  to  a 
third  party;  and  the  difference  is  an  important  one.  Speak- 
ing of  the  powers  of  trustees,  Lord  Justice-Clerk  Inglis  in 
one  case^  observed — "  Had  the  question  been  one  of  com- 
promise, and  the  trustees,  exercising  their  own  judgment, 
been  clear  as  to  the  expediency  of  a  settlement,  on  terms  as 
to  which  they  had  come  to  a  conclusion  that  they  should  be 
entered  into,  the  case  would  be  wholly  different.  The  diffi- 
culty here  is  that  the  truster  cannot  be  conceived  to  have 
placed  the  decision  of  such  matters  in  the  hands  of  a  party 
of  whom  he  may  never  have  heard,  and  who  may  possibly  be 
the  very  worst  qualified  person  in  the  world  to  adjudicate 
upon  the  matter."  And  Lord  Cowan  in  the  same  case  said— 
**  The  case  of  Anderson,*  referred  to  in  the  debate,  where  a 
petition  by  a  judicial  factor  on  a  trust-estate  for  authority  to 
compromise  a  suit  was  refused  as  unnecessary,  is  not  applic- 
able.    The  effecting  of  a  compromise  is  essentially  different 

*  Lindsay,  9th  Dec.  1848,  11  D.  232. 

2  See  previous  cases. 

3  Thomson's  Trustees  v,  Muir,  13th  Dec.  1867,  6  Macph.  145. 

*  7th  March  1855,  17  D.  596. 
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from  the  delegation  of  the  power  to  decide  a   contested 
matter  to  a  third  party,  implied  in  the  appointment  of  an 
arbiter.    In  the  one  case,  the  trustee  on  the  estate,  or  the  judi- 
cial factor,  is  called  upon  to  exercise  his  own  judgment  in 
the  matter  of  the  compromise.     In  the  other,  the  determina- 
tion of  the  matter  in  controversy  is  given  over  to  a  third 
party  without  remeid  or  appeal."     Notwithstanding  this  dis- 
tinction, it  seems  to  be  undoubted  that  factors  loco  tutoris  and 
curators  bonis,  as  well  as  tutors,  possess,  to  some  extent  at 
least,  the  power  of  referring  claims  belonging  to  their  wards 
to  arbitration.^     But  as  regards  other  factors  the  rule  was 
thought  to  have  been  settled  to  the  opposite  effect  by  the 
early  case  of  M*Dowal  v,  M*Dowal,*  in  which  the  factor  on  a 
bankrupt  estate  was  found  not  entitled  to  enter  into  a  sub- 
mission as  part  of  his  usual  powers  ;  but  in  a  recent  case,*  in 
which  it  was  not  necessary  to  decide  the  point,  the  Court 
declined  to  consider  that  the  general  question  of  a  factor's 
power  to  submit  was  concluded  by  M^Dowal's  case,  which,  it 
was  pointed  out,  might  be  explained  by  the  peculiar  circum- 
stances of  a  factor  appointed  for  behoof  of  creditors.     The 
question  must  therefore  be  considered  as  an  undecided  one. 
If  the  factor  has  an  ordinary  power  of  entering  into  sub- 
mission, it  is  limited,  it  is  thought,  to  questions  of  minor 
importance,  such  as  the  ascertainment  of  value  or  the  fixing 
of  an  amount  due ;   and  does  not  include  large  questions 
affecting  the  extent  or  liabilities  of  the  estate,*  or  affecting 
heritage*  or  the  factor's  own  delinquency.®     It  may  be  ob- 
served that  under  the  Trust  Act  1867  trustees  have,  without 
special  authority,  the  power  "  to  submit  and  refer  all  claims 

*  Broun  v.  Secular,  17th  June  1758,  M.  16,359;  Falconer  v,  Thom- 
son,  17th  Feb.  1792,  M.  16,380;  Baillie  v.  Rogers,  19th  May  1829,  7  S. 
619  ;  Corson,  loth  July  1835,  '3  S.  1093. 

«  8th  July  1778,  M.  4058. 

'  Aberdeen  Banking  Company  v.  Dean  &  Son,  i6th  June  1871,  9 
Macph.  842.  See  ajso  Anderson,  7th  Mar.  1855,  17  D.  596,  per  Lord 
Curriehill,  and  the  remarks  thereon  in  Thomson's  Trustees  v,  Muir, 
supra. 

*  Thomson's  Trustees  v.  Muir,  supra, 

*  See  suproy  sec.  82. 

*  Aberdeen  Bank  v.  Dean  &  Son,  supra. 
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connected  with  the  estate,  where  such  acts  are  not  at  variance 
with  the  terms  or  purposes  of  the  trust."  ^ 

85.  Statutory  Arbitration. — Although  the  factor's  powers 
generally  are  thus  undecided  and  limited,  he  has  a  statutory 
power  of  submitting  questions  to  arbitration,  under  the 
Lands  Clauses  Act  of  1845.^ 

(/)  Power  to  make  up  Titles  and  grant  Deeds. 

86.  Ciraimstances  in  which  Factor  will  be  authorised  to 
make  up  Titles. — As  already  mentioned,  the  factor  on  a  trust- 
estate  does  not  require  authority  to  make  up  titles  to  the 
moveable  portion  of  the  estate.'  The  case  of  heritage 
is  different — to  make  up  titles  to  it  he  requires  special 
powers,  and  it  is  not  a  matter  of  necessity  for  him  to  obtain 
these  powers.  Where  the  estate  has  been  sequestrated,  the 
personal  right  to  the  subjects  is  in  him,  and  that  in  general  is 
enough  for  purposes  of  mere  management.  Thus,  he  does 
not  require  to  make  up  titles  for  the  purpose  of  removing 
tenants,*  nor  to  appear  in  the  ranking  and  sale  of  a  third 
party's  estate,  in  order  to  have  lands  struck  out  of  the  rank- 
ing as  being  part  of  the  trust-estate.^  The  case  of  factors 
loco  tutoris  and  others,  in  which  there  is  a  ward,  is  not 
analogous,  for  in  them  the  factor  makes  up  titles,  not  in  his 
own  name  as  here,  but  in  that  of  his  ward.®  Hence,  under 
the  law  as  it  once  stood,  it  was  only  as  an  act  of  necessity 
that  the  Court  would  authorise  a  temporary  administrator 
like  a  factor  to  connect  himself  with  the  feudal  titles  to  the 
estate — as,  for  instance,  when  the  factor  required  to  sell  heri- 
tage,' or  where  the  subjects  were  in  non-entry^ — and  then 


^  30  and  31  Vict.  cap.  97,  sec.  2. 
^  8  and  9  Vict.  cap.  19,  sees.  7  and  23  to  35. 
^  Supra^  sec.  16. 

^  Thomson  v.  Elderson,  9th  July  1757,  M.  4070. 
^  Mackenzie  v,  Ferrier,  ist  June  1836,  14  S.  858. 
'^  Scott,  2ist  Feb.  1856,  18  D.  624;  Maconochie,  3d  Feb.  1857,  19 
D.  366. 

•  Scott,  supra;  Meikle,  4th  June  1856,  18  D.  988.    See  also  Fuller- 
ton  V.  Dixon,  19th  June  1824,  12  S.  750. 

*  Boyd,  14th  July  1855,  >7  ^-  ^"5- 
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only  with  that  portion  of  the  estate  which  is  affected  by  the 
larger  power.^  These  rules,  however,  appear  to  be  much 
altered  by  recent  legislative  changes,  to  be  mentioned  imme- 
diately. 

DiscJiarge  of  a  Heritable  Security. — Special  powers  are 
not  necessary  to  enable  the  factor  to  grant  the  discharge  of 
a  heritable  security  where  the  title  has  been  made  up  in  the 
name  of  the  factor  or  of  the  ward,  as  the  case  may  be  ;*  but 
as  no  debtor  is  bound  to  be  satisfied  with  aught  else  than  the 
discharge  of  a  party  in  right  of  the  bond  under  a  feudal 
progress,'  the  factor  must  make  up  a  title  to  the  security 
whenever  he  has  to  grant  a  discharge ;  and  for  this  he 
requires  special  powers.*  Sometimes,  however,  the  debtors 
were  satisfied  with  a  discharge  by  the  factor  on  the  authority 
of  the  Court,  without  requiring  him  to  make  up  titles.*  In 
these  cases  the  factor  was  unable  to  trace  the  heir-at-law  of 
the  truster  or  other  party  last  infeft,  through  whose  inter- 
vention a  title  might  be  made  up;*  but  the  Court,  while 
they  granted  the  authority  craved,  declined  to  pronounce  on 
the  validity  of  the  discharge.' 

87.  Mode  in  which  Factor  makes  up  Title, — Prior  to  the 
Titles  to  Land  Act  of  1858,^  the  mode  in  which  a  trust  factor 
usually  completed  a  title  to  heritable  property  where  the 
trustees  had  not  made  up  a  title  was  by  action  and  decree  of 
constitution  followed  by  adjudication  in  implement  against 
the  truster's  heir-at-law ;  where  trustees  had  made  up  a  title 
but  had  all  resigned,  the  adjudication  was  against  the  trus- 

*  Boyd,  supra. 

*  Willis,  20th  June  1879,  ^  R-  1096;  overruling  Allardyce,  i8th 
July  1848,  10  D.  1493,  and  Grant,  17th  Jan.  1849,  11  D.  1030;  Pater- 
son,  28th  Nov.  1850,  13  D.  952. 

«  Pringle  v.  Brodie,  6th  July  1841,  16  F.  1268 ;  Smith,  17th  July 
1846,  8  D.  1220. 

*  Caird,  9th  Dec.  1848,  11  D.  232  ;  Smith,  supra. 

*  Duncan,  nth  Dec  1848,  14  F.C  203;  Curie,  28th  Nov.  1850,  13 
D.  952  ;  Wood,  6th  March  1855,  '7  ^'  S^o. 

*  See  Curie,  supra. 
'  Wood,  supra. 

*  21  and  22  Vict.  cap.  76. 
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tees  themselves  ;  where,  lastly,  they  had  made  up  a  title  and 
had  all  died,  the  procedure  was  declaratory  adjudication 
against  the  heir  of  the  last  surviving  trustee,  or  the  heirs  of 
the  last  surviving  trustees  who  formed  a  quorum.  The 
factor  would  then  make  his  right  real  by  adopting  the  pro- 
cedure suitable  to  each  of  these  cases,  which  it  is  unnecessary 
now  to  consider.^ 

Titles  to  Land  Consolidation  Act  1868. — This  state  of 
matters  was  first  altered  by  the  Titles  to  Land  Act  of  1858,* 
but  that  enactment,  as  well  as  others  which  took  its  place,' 
was  enlarged  and  consolidated  by  the  Titles  to  Land  Con- 
solidation (Scotland)  Act  1868,*  as  amended  by  the  Titles 
to  Land  Consolidation  Amendment  (Scotland)  Act,*  which 
was  itself  altered  by  the  Conveyancing  Act  of  1874.* 
The  Act  of  1868,  as  amended  by  that  of  1869,  provided 
that  "Where  in  a  petition  to  the  Court  of  Session  for 
the  appointment  of  a  judicial  factor  authority  has  been  or 
shall  be  asked  for  the  completion  of  a  title  by  such  factor  to 
any  lands  forming  the  whole  or  part  of  the  estate  to  be 
managed  by  such  judicial  factor,  or  where  a  judicial  factor  has 
applied  or  shall  apply,  by  petition  or  note,  to  the  said  Court, 
for  authority  to  complete  a  title  to  such  lands,  either  in  his 
own  person  as  judicial  factor,  or  in  the  person  of  any  pupil, 
minor  or  lunatic  to  whom  he  may  have  been  appointed  judicial 
factor,  and  where  any  petition  or  note  has  specified  and 
described,  or  shall  specify  and  describe,  the  lands  to  which 
such  title  is  to  be  completed,  or  has  referred  to,  or  shall 
refer  to,  the  description  of  the  same,  in  the  form,  or  as  nearly 
as  may  be  in  the  form,  of  Schedule  (E.)  hereto  annexed,^  or 


^  See  Bell's  Lectures  on  Conveyancing,  2d  edit.,  ii.  996-8.     Marquis 
of  Ailsa  V,  Jeffrey,  15th  Feb.  1859,  21  D.  492, /^r  Lord  Curriehill. 
2  21  and  22  Vict.  cap.  76,  sec.  21. 

*  See  infra^  sec.  88. 

*  31  and  32  Vict.  cap.  loi,  sec.  24. 

*  32  and  '>>'h  Vict.  cap.  1 16,  sec,  3. 
®  yj  and  38  Vict.  cap.  94,  sec.  44. 

^  Now  Schedule  (O)  annexed  to  the  Conveyancing  Act  of  1874  {Zl 
and  38  Vict.  cap.  97),  sec.  61  of  which  repeals  section  1 1  of  this  Act— 
the  section  authorising  Schedule  (£). 


Chap,  iv.]      TRUST-ESTATES,  INXLUDING  CHARITIES.  1 35 

of  Schedule  (G.)  hereto  annexed,  as  the  case  may  be,  the 
warrant  granted  for  completing  such  title  shall  also  so 
specify  and  describe  the  lands  to  which  such  title  is  to  be 
completed,  or  shall  so  refer  to  the  description  thereof ;  and 
such  warrant  shall  be  held  to  be  a  conveyance  in  due  and 
common  form  of  the  lands  therein  specified  in  favour  of 
such  judicial  factor,  granted  by  the  person,  whether  in  life  or 
deceased,  whose  estate  is  under  judicial  management,  or 
where  the  estate  is  that  of  a  pupil,  or  minor,  or  lunatic,  in 
whose  person  a  title  has  not  been  made  up,  such  warrant 
shall  be  held  to  be  such  a  conveyance  in  favour  of  the  pupil, 
minor,  or  lunatic,  or  of  the  judicial  factor  appointed  to  such 
pupil,  minor,  or  lunatic,^  as  the  case  may  be,  granted  by  a 
predecessor  or  author  having  such  title,  or  where  such 
judicial  factor  has  been  or  shall  be  appointed  on  an  estate 
which  shall  have  been  vested  in  a  trustee  or  former  judicial 
factor,  such  warrant  shall  be  held  to  be  such  a  conveyance 
granted  by  such  trustee  or  former  judicial  factor,  whether 
in  life  or  deceased,  for  the  purposes  of  such  estate  or  trust  or 
factory,  to  be  holden,  in  the  case  of  lands  not  held  by  burgage 
tenure,  in  the  manner  and  to  the  effect,  and  subject  to  the 
provisions  enacted  and  provided  in  the  sixth  section  of  this 
Act  in  the  case  of  conveyances  in  which  no  manner  of  hold- 
ing is  expressed,  and  in  the  case  of  lands  held  by  burgage 
tenure,  to  be  holden  of  Her  Majesty  in  free  burgage;  and 
such  warrant  may,  with  warrant  of  registration  thereon,  be  re- 
corded in  the  appropriate  register  of  sasines  as  a  conveyance 
in  favour  of  such  judicial  factor,  or  pupil,  minor,  or  lunatic, 
or  of  the  factor  on  his  estate,  and  being  so  recorded,  shall 
have  the  same  force  and  effect  as  if  at  the  date  of  such  re- 
cording such  conveyance  had  been  granted  to  the  judicial 
factor  or  pupil,  minor,  or  lunatic,  or  the  judicial  factor  aj/- 
pointed  to  such  pupil,  minor,  or  lunatic,  as  the  case  may  be, 
and  recorded  in  the  appropriate  register  of  sasines:  I'ro- 
vided  always,  that  for  enabling  the  person  in  whom  nuch 


Mt  is  contrary  to  the  rule  to  make  up  titles  in  the  perfon  of  tb^j 
factor  where  there  is  a  ward — see  supra,  sec  86— but  thi»  provision 
may  refer  to  such  anomalous  cases  as  Muller  v.  Dixon,  i  f  ih  FeU  1/554, 
16  D.  536. 
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lands  were  last  vested,  or  his  representatives,  or  other  parties 
interested,  to  bring  forward  competent  objections  against  such 
warrant  being  granted,  or  claims  upon  the  estate,  the  Court 
shall  order  such  intimation  and  service  of  the  petition  or 
note  as  to  them  shall  seem  proper :  Declaring  always,  that 
the  whole  enactments  and  provisions  herein  contained  shall 
extend  and  apply  to  all  petitions  to  and  warrants  by 
the  Court  of  Session  under  *The  Trusts  (Scotland)  Act 
1867,*  unless  in  so  far  as  such  provisions  and  enactments 
may  be  inapplicable  to  the  form  and  objects  of  petitions 
or  warrants?." 

Conveyancing  Act  of  1874. — The  Conveyancing  Act  of 
1874^  contained  the  following  further  enactment  with  refer- 
ence to  this  subject — "When  a  trust  title  has  been  duly 
completed  and  recorded,  and  any  person  is  subsequently  ap- 
pointed by  the  Court  to  administer  the  trust  in  whole  or  in 
part  as  a  trustee  or  judicial  factor,  the  interlocutor  whereby 
the  appointment  is  made  shall  specify  the  trust-deed  and 
the  other  title  or  titles  (if  any)  by  which  the  trust  title  had 
been  completed  as  aforesaid,  in  such  manner  as  to  identify 
the  same,  and  shall  refer  to  the  register  or  registers  of  sasines 
where  such  deed  or  title  or  titles  is  or  are  recorded,  and  also 
set  forth  the  lands  by  description  or  reference ;  and  an  ex- 
tract of  such  interlocutor  being  recorded  in  the  appropriate 
register  of  sasines  shall  operate  a  title  by  infeftment  in  the 
estate  in  favour  of  the  trustee  or  judicial  factor  thereby  ap- 
pointed, in  the  same  manner  as  if  he  had  been  a  trustee 
named  in  the  completed  and  recorded  title,  in  conformity 
always  with  the  nature  and  terms  of  the  appointment,  and 
to  the  effect  of  enabling  him  to  perform  the  duties  of  the 
office  to  which  he  is  appointed." 

88.  New  Procedure  applicable  to  all  Ordinary  Cases, — In  all 
ordinary  cases  judicial  officers,  of  whatever  class,  complete 
titles  under  the  new  procedure,  although  in  cases  of  com- 
plicated titles  it  may  sometimes  be  thought  safer  to  have  re- 

^  37  and  38  Vict.  cap.  94,  sec.  44. 
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course  to  the  old  method  of  adjudication/  It  has  been 
suggested  *  that  the  44th  section  of  the  Act  of  1 874,  coupled 
with  its  67th  section,  effected  a  repeal  of  the  24th  section  of 
1868.  If  that  be  so,  it  would  appear  that  adjudication  must 
be  made  use  of^  in  all  cases  in  which  a  "trust  title  has  not 
been  completed  and  recorded,"  />.,  not  only  wherever  there 
was  merely  a  personal  title  in  the  truster,  but  wherever  the 
trustees  or  former  factor  have  not  completed  and  recorded  a 
title,  and  also,  it  would  seem,  in  all  but  cases  of  trust  factors, 
for  the  Act  speaks  of  the  interlocutor  specifying  **  the  trust- 
deed.*'*  This,  it  is  thought,  is  enough  to  show  that  the  44th 
section  of  the  Act  of  1874  does  not  supersede  the  24th  of 
1868,  except  as  regards  cases  in  which  a  trust  title  has  been 
completed  and  recorded.  It  has  also  been  suggested  *  that 
the  Act  of  1868  does  not  apply  to  heritable  securities  nor  to 
cases  in  which  the  truster  or  other  predecessor  had  only  a  per- 
sonal title.  The  Act  of  i860,  which  was  superseded  by  that 
of  1 868,  undoubtedly  included  heritable  securities  in  terms, 
and  also  it  would  seem  applied  to  cases  of  personal  title  ;• 
and  there  does  not  seem  to  be  any  reason  for  applying  a 
narrower  interpretation  to  the  later  enactment  in  either  re- 
spect.' 

1  Which  was  first  discarded  by  the  Titles  to  Land  Act  of  1858  (21 
and  22  Vict.  cap.  76),  sec.  21 ;  but  the  change  effected  by  that  Act  was 
confined  to  the  case  in  which  the  titles  to  the  estate  were  in  "  the  party 
whose  estate  is  under  judicial  management,^  thereby  excluding  the  case 
in  which  the  trustees  had  been  infeft.  This  defect  was  remedied  by  the 
Titles  to  Land  (Scotland)  Act  of  i860  (23  and  24  Vict.  cap.  143),  sec.  38, 
and  this  enactment  was  itself  repealed  by  the  Act  of  1868,  which  (or 
rather  the  amending  Act  of  1869)  for  the  first  time  included  factors  loco 
tutorisy  curators  bonis  to  persons  under  incapacity,  factors  loco  cUfsentis^ 
and  ''all  judicial  managers"  under  the  new  procedure.  The  Act  of 
i860  applied  only  to  cases  in  which  the  factor  made  up  titles  in  his 
own  name,  i>.,  where  there  was  no  ward. 

*  Mowbray's  Hendry's  Styles,  cd.  1878,  p.  121. 
^  But  see  Mowbray,  supra, 

*  See  Begg's  Conveyancing  Code,  p.  390. 

*  Bell's  Lectures  on  Conveyancing,  2d  ed.,  p.  1000,  note. 
^  See  Bell's  Conveyancing,  2d  ed.,  p.  997. 

'  See  Mowbray,  supra^  p.  122,  where  will  be  found  the  prcKrcdurc  for 
completing  the  title  after  authority  to  do  so  has  been  given. 
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89.  Factors  may  now  obtain  Autliority  to  complete  Titles 
at  Appointment, — Another  important  change  introduced  by 
the  recent  enactments  is  that  factors  may  now  obtain  power 
to  complete  titles  at  their  appointment.^  There  does  not 
seem  to  be  anything  in  the  Act  of  1868  to  give  the  factor  a 
right  to  have  this  done  should  the  Court  think  the  step  un- 
necessary, and,  as  we  have  seen,  it  rarely  was  considered 
necessary.  The  Act  of  1874  seems,  however,  to  be  imperative 
with  reference  to  cases  under  its  scope,  and  in  practice  the 
factor  frequently  obtains  authority  in  the  petition  for  his  ap- 
pointment, but  by  separate  motion,  having,  in  accordance 
with  a  principle  already  stated,'  first  found  caution. 

90.  Errors  in  making  up  Titles, — If  any  officer  or  his 
agents  blunder  a  title  there  can  be  no  doubt  where  the  re- 
sponsibility rests  ;  and  the  Court  will  not  afford  any  facilities 
for  rectifying  the  blunder  otherwise  than  by  the  usual  and 
legal  means.^  Thus,  when  heritable  securities  had  been  taken 
in  the  name  of  the  factor  loco  tntoris,  or  his  successors  in 
office,  or  his  or  their  assignees,  the  Court  refused  to  the  suc- 
cessor of  the  party  who  had  thus  taken  the  titles  any  remedy 
by  extraordinary  power  in  reference  to  the  securities  thus 
taken,  leaving  him  to  make  up  a  title  and  to  act  otherwise 
in  the  matter  as  he  should  be  best  advised.* 

91.  Power  to  grant  Deeds. — In  obtaining  other  special 
powers  a  factor  frequently  comes  under  the  necessity  of 
granting  leases,  bonds,  or  other  deeds  in  favour  of  the 
obligees.  In  the  majority  of  such  cases,  authority  to  grant 
the  deeds  was  expressed  ;  in  others  it  was  implied.  Indeed, 
the  granting  of  certain  deeds  does  not  appear  to  require 
special  authority.  Thus,  a  charter  by  progress  by  the  curator 
bonis  of  a  superior  was  found  not  ultra  vires^  though  not 
specially  authorised  ;^  and  power  to  give  entries  was  in  one 

'  It  was  first  permitted  by  the  Trusts  Act  1867  (30  and  31  Vict.  cap. 
97),  sec.  1 5. 

*  See  supra,  sec.  4. 

^  Accountant  of  Court  v.  Geddes,  29th  June  1858,  20  D.  11 74. 

*  Hay  V.  Murray,  nth  March  1837,  15  S.  850. 

^  Mackay  v.  Houston,  9th  March  1796,  M.  16,384. 
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case  refused  as  unnecessary.^  Factors,  however,  usually  ask 
for  and  obtain  special  powers.  Thus,  power  to  grant  all 
charters  of  resignation  and  Qpnfirmation,  precepts  of  dare 
constat,  and  other  deeds  necessary  for  completing  the  titles 
of  vassals  and  heritable  creditors,  has  frequently  been 
granted.'  In  one  case  a  general  authority  to  concur  in  all 
necessary  deeds  with  reference  to  a  sale  which  had  been 
completed  was  granted.*  Where  an  incapable  had,  through 
the  steps  taken  by  the  curator  bonisy  been  disengaged  from 
a  mercantile  partnership  in  which  he  was  engaged,  and  the 
sums  received  on  his  account  were  ascertained,  the  Court 
authorised  the  curator  to  execute  and  deliver  all  deeds 
necessary  for  vesting  in  the  persons  of  the  other  partners,  or 
of  other  parties  on  their  behalf,  if  they  so  wished,  the  share 
of  the  copartnery  property,  heritable  as  well  as  moveable, 
which  belonged  to  the  ward.* 

{g)  Miscellaneous  Powers. 

92.  Purchase  of  Heritable  Subjects. — The  purchase  of 
heritable  subjects,  as  distinguished  from  investments  on 
heritable  security,  is  an  act  beyond  a  factor's  ordinary 
powers.  In  an  early  case  a  power  to  invest  the  savings  of 
the  Duke  of  Buccleuch  in  the  purchase  of  heritable  estates 
was  repeatedly  conferred  upon  his  factor  loco  tutoris.^  It 
would  appear  from  the  fact  of  heritable  securities  being  at 
the  same  time  authorised,  that  these  purchases  were  viewed 
in  the  light  of  investments  merely.  At  first  the  Court  in 
this  case  granted  the  applications  as  a  matter  of  course;  but 
had  it  afterwards  been  at  all  practicable  to  have  avoided 

*  Kerr,  nth  Dec.  1857,  not  reported. 

*  Fraser,  3d  Dec.  1835,  14  S.  103  ;  Dykes,  29th  Nov.  1836,  15  S.  156; 
Milne,  loth  June  1837,  15  S.  1104;  M*Dougall,  7th  July  1837,  15  S. 
1255;  Fraser,  6th  July  1838,  16  S.  1271  ;  Brown,  5th  Dec.  1840,  3  D. 
188  ;  Campbell,  30th  Nov.  1841,  4  D.  136 ;  Grant,  7th  Dec  1844,  7  1^- 
182  ;  Hawkins,  13th  Dec.  1848,  11  D.  247. 

^  Ferguson,  14th  Jan.  1836,  14  S.  213. 

*  Ellis,  14th  Dec.  1836,  15  S.  262. 

*  Craigie,  10th  Jan.  1758,  M.  7455. 
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sanctioning  the  continuance  of  such  investments,  it  is  evident 
that  the  Court  would  have  been  glad  of  the  opportunity  of 
doing  so ;  and  they  have  never  allowed  the  case  to  be  fol- 
lowed as  a  precedent.  The  general  rule  now  is,  that  where 
a  factor  has  without  special  authority  invested  part  of  the 
estate  in  the  purchase  of  heritage,  it  must  be  held  by  him  on 
his  own  account  and  risk,  and  he  must  credit  the  estate  with 
the  sums  so  expended.^  Where,  however,  the  purchase  of  a 
specific  piece  of  heritage  is  desirable  for  its  own  sake,  and 
not  as  an  investment  merely,  or  rather  where  it  is  necessary 
to  prevent  loss  to  the  estate,  the  Court  will  grant  authority 
to  purchase  it.  Thus,  the  curator  bonis  of  a  party  incapax 
was  authorised  to  purchase  the  Crown's  right  in  the  ahetts 
of  a  river  in  front  of  his  ward's  property,  of  which  the  Com- 
missioners of  Woods  and  Forests  had  made  him  an  offer 
previous  to  disposing  of  it  to  a  railway  company  for  a  goods 
station.  Had  the  curator  refused  to  purchase,  a  dwelling- 
house  belonging  to  the  ward  would  have  had  its  value  as  a 
residence  much  reduced  by  having  a  goods  station  within  a 
few  yards  of  its  windows.*  And  in  a  recent  case  the  principle 
of  this  decision  was  repeated.^  There  the  Court  approved 
of  a  purchase  of  heritage — house  property — which  had  been 
effected  without  previous  authority  having  been  given. 

93.  Purc/iase  of  Moveables, — In  general,  the  investment  of 
the  estate  in  moveable  property  is  incompetent,  but  in  one 
case,  in  which  the  ward  was  a  peer,  the  Court  authorised  the 
purchase  by  his  factor  loco  tutoris  of  the  pictures,  books,  and 
furniture  in  the  principal  mansion-house  of  the  family,  they 
having  fallen  to  the  executor  of  the  pupil's  predecessor.* 

94.  Poiver  to  Aliment. — The  subject  of  special  powers  to 
grant  alimentary  allowances  falls  more  naturally  under  the 
head  of  those  factorships  in  which  there  is  a  ward,  and  re- 

^  Lamb  v.  Chapman,  24th  June  1834,  12  S.  775,  and  14th  Dec  1837, 
16  S.  219. 

2  Watt,  23d  Feb.  1856,  18  D.  652. 

2  Gilray,  i8th  March  1876,  3  R.  619. 

*  Boyle,  28th  Feb.  1852,  24  Scot.  Jur.  285. 
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ference  is  therefore  made  to  that  part  of  this  book  where  the 
powers  of  these  officers  are  discussed.^  At  present  it  need 
only  be  observed,  that  where  the  trust-deed  confers  a  power 
on  the  trustees  to  increase  an  annuity  to  a  beneficiary,  the 
factor  may  get  authority  to  exercise  this  power;*  and  in  con- 
nection with  this  matter  the  provisions  of  section  7  of  the 
Trust  Act  of  1867  should  be  kept  in  view.'  Further,  where 
there  are  parties  whom  the  truster  was  under  an  obligation 
to  aliment,  the  factor  on  his  trust-estate  may  be  authorised 
to  implement  this  obligation.* 

96.  Court  ivill  not  give  instructions  for  exeaition  of  trust. 
— Where  a  factor  asked  the  Court  to  give  him  instructions 
as  to  the  execution  of  the  trust,  the  Court  refused  the 
petition.* 

'  See  infray  Chapters  on  Factors  loco  tutoris  and  Curators  bonis  to 
parties  incapable. 

*  Allan  r.  Mackay,  ijth  Nov.  1869,  8  Macph.  139. 
5  30  and  31  Vict.  cap.  97,  sec  7.    See  Appendix. 

*  See  infrcLf  Chapters  on  Factors  loco  tutoris  and  Curators  bonis  to 
parties  incapable. 

*  Drew,  14th  June  1867,  5  M.  892. 
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CHAPTER  V. 


JUDICIAL  FACTORS  ON  INTESTATE  ESTATES. 


1.  Circumstances  in  which  Factor  Ap- 

pointed. 
{a)  At  Common  Law. 
{6)  Under  Bankruptcy  Act 

2.  Petitioners. 

(a)  At  Common  Law. 

{d)  Under  Bankruptcy  Act. 


3.  Respondents  and  Compearers. 

4.  Who  Appointed. 

5.  Recall  of  Factory. 

6.  Powers  of  Factors. 

(a)  At  Common  I^w. 

(6)  Under  Bankruptcy  Act. 


I.  Circumstances  in  which  Factor  Appointed. 

1.  Appointed  eitlier  at  Common  Law  or  under  Section  164 
of  the  Bankruptcy  Act,  1856. — The  ordinary  machinery  for  the 
administration  of  the  estates  of  persons  deceased  has  gene- 
rally proved  adequate  for  that  purpose,  and  very  few  cases 
have  occurred  in  which  the  Court  have  been  asked  to  make 
any  extraordinary  provision,  by  the  appointment  of  a  factor, 
for  the  management  of  intestate  successions.  The  power  of 
the  Court,  however,  to  appoint  factors  on  intestate  estates 
has  recently  been  supplemented  by  the  Bankruptcy  (Scot- 
land) Act  of  1856.^  The  applications  which  have  been  made 
at  common  law  will  first  be  considered. 

{ci)  Appointvunts  at  Common  Law, 

2.  Where  Heir  known  but  is  Abroad. — Where  the  exist- 
ence of  the  heir  of  the  deceased  is  undoubted,^  and  his  title  is 
not  disputed,  but  he  is  abroad,  the  appointment  of  a  factor 
loco  absentis  to  him  is  a  more  appropriate  remedy  than  that 
of  a  factor  on  the  intestate  estate ;  but  the  latter  course  is 


^  19  and  20  Vict.  cap.  79,  sec.  164. 

■  Or  even,  it  would  appear,  where  it  is  in  dispute.     Steel,  7th  Jan. 
1874,  II  Scot.  Law  Rep.  161. 
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quite  competent  even  at  common  law.      Indeed,  the  first 
reported  case  of  a  factor  on  an  intestate  estate  was  one  in 
which  the  creditors  of  the  deceased  petitioned  for  a  factor  as 
the  apparent  heir  was  abroad  in  the  Indies.     The  Lords, 
it  is  said,  demurred,  because  the  estate  was  not  encumbered, 
nor  affected  by  diligence,  in  which  case  only,  during  the 
ranking  of  creditors,  they  had  been  in  use  to  name  factors. 
Yet,  as  this  was  reckoned  an  extraordinary  case,  the  Court 
appointed  the  younger  brother  of  the  apparent  heir  "  factor 
only  for  a  year,  in  which  time  the   apparent   heir   might 
return,  and  only  to  intromit  with  what  falls  to  the  heir ;  for 
as  to  the  bygone  rents  and  stockings,  these  falling  under 
cxecutry,  they  might  apply  to  the  Commissaries,  and  get  a 
warrant  to  dispose  on  these."  ^     Fountainhall,  in  his  report  of 
the  case,  adds — "  Where  law  has  provided  a  remedy  we  arc 
not  to  recur  to  extraordinary  methods.     In  such  cases  the 
Lords  have  varied,  sometimes  allowing  a  factor,  and  at  other 
times  refusing  and  leaving  parties  to  follow  their  own  way,  as 
they  think  best,  without  interposing  their  authority."     In 
such  circumstances  as  the  above  the  Court  sometimes  ap- 
point the  officer  as  factor,  at  once  loco  absentis  and  on  the 
intestate  estate.^ 

3.  Where  Heir  unknown, — The  usual  case,  however,  for 
the  appointment  of  a  factor  on  an  intestate  estate  occurs 
where  there  is  a  difficulty,  either  in  fact  or  in  law,  as  to  who 
is  entitled  to  succeed  to  the  deceased.  Thus,  where  a  party 
died  who  had  been  under  curatory  as  incapax,  and  there  was 
such  uncertainty  as  to  his  heir  as  to  make  a  competition  for 
his  estate  probable,  an  application  for  sequestration  and  a 
factor  was  granted  ;^  and  the  difficulty  there  experienced 
was  met  in  a  somewhat  similar  case,  where  there  was  an 
actual  competition,*  by  the  Court  continuing  the  curator  in 

'  Carmichael,  12th  July  1700^  M.  7454. 

*  Hope,  26th  Feb.  1850,  12  D.  913  ;  Barstow  r.  Hay,  5th  Dec.  1857, 
20  D.  23a 

'  Macdonald,  20th  Feb.  1849,  ^^  I^-  1028. 

*  The  principles  upon  which  the  Court  proceed  in  determining  the 
rights  of  parties  to  continue  in  possession  of  an  estate  pending  a  compe- 
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the  management  of  the  estate.'  In  another  case  a  factor  was 
appointed  where  the  deceased  had  died  intestate,  leaving 
both  heritable  and  moveable  property,  and  no  one  could  dis- 
cover the  existence  of  any  one  connected  with  her.*  Again, 
in  one  case  the  deceased  was  understood  to  have  left  a 
settlement,  but  it  could  not  be  found,  and  relatives  of  hers  in 
this  country  were  applied  to  with  a  view  of  making  up  a 
title  to  the  heritable  subjects  she  had  left.  It  was,  however, 
discovered  that  another  relative  had  gone  to  America,  whose 
descendants,  if  there  were  any,  would  be  her  heirs ;  and  al- 
though nothing  had  been  heard  of  them  for  more  than  forty 
years,  the  parties  in  this  country  were  apprehensive  that,  if 
they  took  up  the  succession,  they  might  afterwards  be  troubled 
either  by  a  deed  of  settlement  or  a  nearer  heir  emerging. 
The  deceased's  house-agent  continued  to  manage  the  subjects 
until  he  was  prevented  by  a  summons  of  declarator  of  non- 
entry  and  of  maills  and  duties  by  the  superiors,  in  conse- 
quence of  which  the  tenants,  who  were  parties  in  humble  life 
and  paid  small  rents,  declined  to  recognise  him.  As  the 
consequence  of  the  property  being  irritated  was,  if  possible, 
to  be  avoided,  and  as  he  was  desirous  to  pay  over  a  balance 
of  the  rents  and  get  his  accounts  adjusted,  he  obtained  the 
appointment  of  a  factor  to  continue  the  management* 

4  Wlure  Deceased  was  Illegitimate, — ^Another  class  of 
cases  calling  for  the  interference  of  the  Court  occurs  where 
the  deceased  can  have  left  no  one  to  succeed  him  owing  to 
his  having  been  illegitimate.  Indeed,  until  the  power  of 
testing  was  conferred  on  bastards*  this  was  a  not  uncommon 
ground  for  resorting  to  the  Court.  Such  applications,  it 
would  appear,  were  made  in  Exchequer,*  but  it  is  thought 


lition  regarding  it  are  treated  of  under  the  head  of  Factors  Pending 

Litigation. 

»  Robertson  v.  Aitken,  28th  June  1849,  21  Scot.  Jur.  479. 

'  Dalmahoy,  4th  July  1854,  not  reported,  but  mentioned  in  Wood,  6lh 
March  1855,  17  D.  580. 

3  Livingstone,  Feb.  1855  (not  reported). 

^  6  and  7  Will.  IV.  c.  22. 

&  Cullen,  3d  Feb.  1831,  9  S.  382  ;  Scott,  28th  Jan.  1823,  2  S.  145. 
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that  the  Court  of  Session  would  not  now  refuse  to  interfere, 
as  the  rights  of  the  Crown  as  ultima  lueres  could  not  suffer 
prejudice,  and  it  was  the  absence  of  any  person  to  claim  the 
character  of  heir  which  influenced  the  Court  in  making  the 
appointments  referred  to  in  the  previous  section.^  Besides, 
the  Court  of  Session  is  now  the  Court  of  Exchequer ;'  but 
any  proceedings  before  it  as  such  would  require  to  be  initi- 
ated before  the  Lord  Ordinary  in  Exchequer,  or  perhaps  be- 
fore the  Inner  House.' 

6.  Where  Testamefitary  Writings  exists  but  of  doubtful 
Validity, — In  one  case  a  factor  was  appointed  where  the 
deceased  died  incapax  leaving  testamentary  writings,  but  of 
such  a  nature  as  to  lead  to  grave  doubts  of  their  validity,  and 
where  there  was  much  uncertainty  as  to  who  were  heirs  in 
the  event  of  the  deed  being  set  aside.* 

6.  Where  Representatives  do  not  Claim, — In  one  case  the 
executrix  having  realised  the  estate  of  the  deceased,  and 
paid  herself  the  portion  she  was  entitled  to,  the  Court  on  her 
application  appointed  a  judicial  factor  on  the  executry  funds 
to  which  the  representatives  of  the  other  next-of-kin  were 
entitled,  but  which  they  had  not  claimed.*  In  another  case 
the  insanity  of  the  widow  and  one  child,  while  the  other 
children  did  not  take  up  the  succession,  led  to  the  appoint- 
ment of  a  factor  on  the  intestate  estate  of  the  husband  and 
father.* 

{p)  Under  Bankruptcy  Act, 

7.  Act  in  this  matter  not  confined  to  Bankrupt  Estates, — 
It  is  now  necessary  to  consider  the  provisions  in  the  Bank- 


*  See  CuUen  supra,  where  the  Court  of  Session  ordered  intimation. 

*  19  and  20  Vict.  c.  56. 

'  Martin,  26th  Nov.  1859,  22  D.  45  ;  Urquhart,  2d  March  i860,  22 
D.  932 ;  Simpson,  1 6th  July  1861,  23  D.  1292  ;  19  and  20  Vict.  c.  56, 
sec  19. 

*  Hope,  14th  Nov.  1850,  13  D.  951. 

*  M'Dougall,  24th  June  1853,  15  D.  776. 
^  Hope,  15th  Jan.  1858,  20  D.  39a 

L 
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ruptcy  Act  of  1856  for  the  appointment  of  factors  on  in- 
testate estates.*  It  is  to  be  observed  that  these  provisions, 
though  occurring  in  a  Bankruptcy  Statute,  do  not  apply 
necessarily,  or  even  primarily,  to  the  circumstances  of  a  bank- 
rupt estate.  The  Act  does  not  provide  for  the  winding-up 
of  an  insolvent  estate,  and  it  "  does  not  contemplate  insol- 
vency as  a  necessary  element  in  the  case  to  which  it  relates. 
I  think  that  according  to  the  true  reading  of  this  Act  any 
party  interested  in  the  estate  of  a  person  who  has  died  with- 
out appointing  trustees  is  entitled  to  make  application  un- 
der this  section,  though  the  deceased  may  have  left  no  debts 
at  all,  or  although  they  may  be  quite  insignificant."^  Such 
appointments,  under  section  164  of  the  Act,  are  to  be  dis- 
tinguished from  the  factors  appointed,  it  may  be  by  the 
Sheriff,  under  section  16,  for  the  interim  preservation  of 
bankrupt  estates. 

8.  Nor  to  Cases  of  Intestacy, ^The^  circumstances  in  which 
a  factor  may  be  applied  for  under  the  Act  are  described  to 
be  "  in  the  event  of  the  deceased  having  left  no  settlement 
appointing  trustees  or  other  parties  having  power  to  manage 
his  estate  or  part  thereof,  or  in  the  event  of  such  parties  not 
accepting  or  acting."  From  this  it  is  plain  that  the  provi- 
sions of  the  Act  are  not  confined  to  cases  of  intestacy,  but 
that  any  one  entitled  to  do  so  may  come  forward  and  ask 
that  a  factor  should  be  appointed  under  the  Act  wherever 
the  trustees  of  the  deceased  cannot  or  will  not  accept  or  act.* 

9.  Are  all  Cases  of  Intestacy  included? — An  important 
question  has  been  suggested  but  not  decided — Whether  an 
application  under  the  statute  is  competent  when  the  heir  and 
executor  have  made  up  a  title,  or  are  willing  to  do  so?*    If 

^  19  and  20  Vict.  c.  79,  sec.  164. 

•  Per  Lord  Justice-Clerk  Inglis  in  Alexander,  15th  July  1862,  24  D. 

1334. 

3  But  see  Norris,  31st  Jan.  1857,  29  Scot.  Jur.  129.     If  the  trustees 

have  acted,  they  may  apply  for  the  supervision  of  the  Accountant  under 

section  166  of  the  Bankrupt  Act.   See  Tweedie,  22d  Jan.  1958, 20  D.  43S. 

*  Macfarlanc,  6th  March    1857,  19  D.  656,  per  Lord  Deas.    Sec 
Macdowall  v.  Loudon,  24th  Nov.  1849,  12  D.  170,  22  Scot.  Jur.  24. 
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it  is,  then  any  creditor  to  the  extent  of  ;6^ioo,  or  any  person 
having  an  interest,  however  small — such  as  a  legatee  for  £$ 
— may  interfere  and  insist  on  judicial  management.  But 
in  the,  cases  which  have  occurred,  there  has  been  some 
reason  which  made  the  appointment  of  a  factor  in  itself  de- 
sirable. As,  for  instance,  when  the  deceased*s  heirs-at-law 
were  in  pupilarity,  and  a  sale  was  essential.^ 

II.  Petitioners. 

(a)  At  Common  Law, 

10.  Relatives, — Relatives  have  a  clear  title  to  petition. 
Thus,  the  widow  of  a  party  who  was  illegitimate  has  peti- 
tioned.* In  another  case  a  factor  was  appointed  at  the 
instance  of  a  person  whose  relationship  was  very  remote^ 
and  who  stated  that  he  had  presented  a  petition  to  the 
Sheriff  of  Chancery  for  general  service  to  the  deceased.*  In 
another  case  one  of  the  next-of-kin  and  the  curator  bonis 
of  the  deceased  party,  who  was  of  unsound  mind,  were  the 
petitioners.* 

11.  Creditors, — Creditors  also  have  a  title  at  common  law 
to  petition  for  a  factor  on  the  estate  of  their  deceased  debtor  f 
but  where  the  heir  is  abroad  they  may  instead  petition  for  a 
factor  loco  absentis  to  him.*  Where  a  party  alleged  himself 
to  be  a  creditor,  but  his  debt  was  unconstituted  and  was  ex 

facie  prescribed,  it  was  found  that  he  had  no  title  to  apply 
for  a  factor  on  the  estate  of  his  deceased  debtor  at  a  distance 
of  three  years  from  his  death,  and  while  a  party  who  was 
ready  to  make  up  a  title  was  in  possession,  and  offered 
caution  for  the  debt  if  due.^ 


^  Macfarlane,  supra, 

«  Cullen,  3d  Feb.  1831,  9  S.  382. 

•  Young,  14th  Nov.  1850,  13  D.  950. 

*  Macdonald,  20th  Feb.  1849,  "  I^-  1028. 

*  Carmichael,  12th  July  1700,  M.  7454 ;  Hope,  20th  Feb.  1850,  12  D. 

913. 

•  See  infra^  Chap.  VI.,  sec.  11. 

'  Macdowall,  24th  Nov.  1849,  12  D.  170,  22  Scot.  Jur.  24. 
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12.  Curator  Bonis  of  Deceased. — Where  the  deceased  was 
of  unsound  mind  his  curator  bonis  has  a  title  to  petition.^ 

Law-Agents  —  House-Agents.  —  Law-agents  have  been 
held  entitled  to  petition  for  a  factor  where  there  was  uncer- 
tainty as  to  the  relatives  of  the  deceased.*  And  in  similar 
circumstances  even  a  house-agent  has  obtained  the  appoint- 
ment of  a  factor  on  the  property  he  managed.*  But  while 
the  Court  will  sustain  such  titles  where  there  is  not  some 
one  to  look  after  the  property,  it  is  different  where  there  is, 
and  the  petition  is  opposed.  In  such  a  case  the  mere  con- 
currence of  parties  whose  title  may  be  good  will  not  validate 
the  principal  petitioner's  title.* 

13.  The  Crown. — It  is  not  to  be  doubted  that  the  Crown,  as 
ultima  hcereSy  has  a  title  to  petition  for  a  factor  wherever  it  is 
doubtful  whether  any  one  else  is  entitled  to  the  estate,  and, 
after  the  lapse  of  a  sufficient  period  without  the  discovery 
of  representatives,  to  ask  for  recall  of  the  factory.* 

{U)  Under  Bankruptcy  Act, 

14  It  is  by  the  Bankruptcy  Act  declared  "  competent  to 
one  or  more  creditors  of  parties  deceased,  to  the  amount  of 
;^  1 00,  or  to  persons  having  an  interest  in  the  succession  of 
such  parties,"  in  the  event  of  the  deceased  having  left  no 
trustees,  or  his  trustees  not  accepting  or  acting,  to  apply  by 
summary  petition  for  the  appointment  of  a  judicial  factor.* 
Thus,  the  children  of  the  deceased  have  petitioned  as 
creditors    under    their    parent's    antenuptial    contract^    It 


^  Macdonald,  20th  Feb.  1849,  ^i  ^'  1028 ;  Robertson  v.  Aitken,28tb 
June  1849,  21  Scot  Jur.  479. 

'  Hope,  14th  Nov.  1850,  13  D.  951 ;  Dalmahoy,  4th  July  1854— «< 
reported,  but  noticed  in  Wood,  6th  March  1855,  17  D.  580. 

^  Livingston,  Feb.  1855  (not  reported). 

*  Macdowall  v.  Loudon,  supra, 

^  Viscount  Teviot  v.  Crs.  of  Dunfermline,  27th  Feb.  1697,  M.  14, 340; 
Robertson  v.  Aitken,  supra ;  Macdowall  v.  Loudon,  supra, 

•  See  supra^  sec.  7. 

^  Macfarlane,  supra. 
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would  seem  that  parties  may  have  a  title  under  the  statute 
who  would  not  be  entitled  to  petition  at  common  law.^ 

III.  Respondents  and  Compearers. 

16.  Common  Law  Applications, — In  petitions  at  common 
law  all  parties  interested  who  are  known  should  be  made 
respondents  by  name,  and  may  compear.* 

16  Under  Bankruptcy  Act, — In  petitions  under  the  Bank- 
ruptcy Act  no  specific  prayer  for  service  on  individuals  is 
introduced,  but  the  prayer  is  for  intimation  "  to  such  persons 
as  to  your  Lordships  may  seem  fit;"  but  in  the  body  of  the 
petition  the  petitioner  is  to  set  forth,  according  to  the  best 
of  his  knowledge  and  belief,  the  names  of  those  who  are  the 
legal  representatives  of  the  deceased,  or  have  an  interest  in 
his  estate,  and  also  of  all  his  creditors.*  Besides  intimation 
on  the  walls  and  in  the  minute-book  in  common  form,  inti- 
mation is  to  be  made  in  the  Edinburgh  Gazette  according  to 
a  specified  form  ;*  the  petition  is  to  be  served  "  on  such  of 
the  persons  named  in  the  petition,  as  representatives  of  the 
deceased,  as  are  not  parties  hereto  ;"*  and  the  Court  will  not 
-make  a  permanent,  but  may  make  an  interim,  appointment 
until  at  least  fourteen  days  after  such  service  and  publication 
in  the  Gazetted 

IV.  Who  Appointed. 

17.  Nominee  of  Petitioner  will  not  be  Appointed  in  Appli- 
cations uncUr  Bankruptcy  Act. — The  ordinary  principles  regu- 
lating the  selection  of  the  person  to  be  appointed  factor 


*  Macdowall  v.  Loudon,  supra.  This  case  referred  to  the  former 
Bankrupt  Act.  For  the  qualification  of  creditors,  see  Murdoch's 
Bankruptcy,  4th  edit.,  pp.  51  and  311. 

*  See  supra^  Chap.  III.  sec.  36. 

*  See  Petition  in  Appendix. 

*  Act  of  Sederunt,  25th  Nov.  1857,  sec.  2.    See  Appendix  for  form. 

*  Act  of  Sederunt,  supra^  sec.  2. 

*  Act  of  Sederunt,  supra^  sec.  3. 
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apply  to  petitions  at  common  law.^  Applications  under  the 
Bankruptcy  Act,  on  the  other  hand,  are  subject  to  this  im- 
portant modification,  that  the  Court  do  not  encourage  the 
suggestion  of  a  party  for  the  office  by  the  petitioner.  In  the 
first  case  which  occurred  Lord  President  M*Neill  remarked — 
"The  application  asks  to  appoint  some  one  to  be  judicial 
factor  on  the  intestate  estate.  Now  under  this  Act  we  must 
be  very  cautious  how  we  proceed  in  this  respect  A  small 
interest  enables  a  person  to  throw  a  case  into  Court  That 
was  not  the  state  of  matters  formerly,  and  applications  were 
therefore  generally  made  to  us  by  parties  who  had  a  large 
and  main  interest  to  protect.  Therefore  it  is  very  necessary 
that  we  should  not,  so  readily  as  we  were  in  use  to  do,  adopt 
the  party  suggested  by  the  petitioning  creditor.  I  have  no 
doubt  as  to  the  respectability  of  this  person  ;  but  the  course 
we  intend  to  adopt  in  future  is,  that  we  shall  ourselves  make 
inquiry  as  to  the  matter,  without  any  respect  to  the  nominee 
of  the  petitioners."^  Effect  has  been  given  to  these  views  in 
the  Act  of  Sederunt  of  2Sth  Nov.  1857,  which  enacts' — ^"That 
every  petition  presented  to  the  Court  under  sec.  164  of  the 
said  statute,  for  the  appointment  of  a  judicial  factor  on  the 
estates  of  persons  deceased,  shall  be  in  the  form,  and  as 
nearly  as  may  be  in  the  terms,  set  forth  in  the  schedule  (Na  i) 
hereto  annexed;"  while  that  schedule  makes  no  provision 
for  any  suggestion  or  recommendation  of  any  party  by  the 
petitioner.  In  this  respect,  therefore,  petitions  for  a  factor 
under  the  Bankrupt  Act  differ  from  all  other  petitions. 

V.  Recall  of  Factory. 

18.  The  principle  that  the  Court  will  not  recall  a  factoiy 
unless  they  are  satisfied  that  the  estate  no  longer  is  in  need 
of  their  protection,  applies  to  the  present  as  to  other  factories.* 
Hence,  in  the  present  case  the  usual  ground  of  recall  will  be 

*  See  supruy  Chap.  III.  sec.  40. 

*  Macfarlane,  6th  March  1857,  19  D.  656. 
3  Section  i. 

*  See  supra^  Chap.  II L  sec.  51,  where  also  will  be  found  the  grounds 
upon  which  a  particular  officer's  appointment  may  be  recalled* 
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that  the  estate  has  been  divided  among  those  entitled  to  it, 
whether  as  creditors  or  heirs.  But  if,  as  is  not  uncommon, 
the  heir,  in  whole  or  in  part,  should  have  gone  abroad  with- 
out leaving  anyone  to  act  for  him,  then  the  factor  must 
obtain  the  appointment  of  a  successor,  or  be  himself  ap- 
pointed, in  order  to  his  discharge,^  unless  he  already  holds  the 
double  office.^ 

19.  Discliarge  of  Factor  under  Bankruptcy  Act, — The  Act 
of  Sederunt,  2Sth  Nov.  1857,  passed  relative  to  the  provisions 
of  the  164th  section  of  the  Bankrupt  Act,  directs  the  factor, 
on  applying  for  his  discharge,  to  "  present  a  petition  to  the 
Court,  with  a  report  by  the  Accountant  regarding  his 
management  of  the  estate,  and  his  right  to  be  discharged 
of  his  office."  The  petition  is  to  be  intimated  in  the  Edinburgh 
Gazette  and  to  the  representatives  of  the  deceased  ;  and  after 
the  lapse  of  fourteen  days  from  publication  in  the  Gazette, 
and  such  inquiry  as  the  Court  think  fit,  the  Court,  if  they 
grant  the  discharge,  will  order  the  bond  of  caution  to  be 
delivered  up.'  Where  all  the  debts  and  legacies  of  the  de- 
ceased have  been  paid,  and  there  is  a  residue  available  to  his 
heir  or  next-of-kin,  the  factor  is  not  entitled  to  pay  over  this 
residue  at  his  own  hand  to  those  to  whom  he  considers 
it  belongs ;  his  duty,  in  order  to  his  discharge,  is  "  to  report 
to  the  Accountant  in  Bankruptcy,  and  to  inform  him  that  the 
debts  of  the  deceased  have  been  paid,  and  of  the  amount  of 
the  residue  and  who  are  the  parties  claiming  the  residue,  and 
the  grounds  of  their  claim,  with  a  view  to  the  Accountant  re- 
porting to  the  Lord  Ordinary  how  the  residue  should  be  dis- 
posed of;  and  the  Lord  Ordinary,  on  report  by  the  Accoun- 
tant, and  on  seeing  that  the  trustees  of  the  heir  are  the  only 
parties  who  claim  or  are  entitled  to  claim  the  residue,  will 
sanction  the  payment  of  residue  to  them ;  and  on  that  pay- 
ment being  made,  the  Lord  Ordinary  will  be  in  a  position  to 


*  See  supra^  Chap.  III.  sec.  59. 

*  See  supra,  sec.  2. 

Act  of  Sederunt,  25th  Nov.  1857,  sec.  28. 
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give  the  factor  his  discharge."^  This  procedure  does  not 
prevent  a  multiplepoinding  being  raised  to  settle  a  competi- 
tion for  the  residue.* 


VI.  Powers  of  Factors. 

(a)  Common  Law  Appointments, 

20.  The  powers  of  the  factors  who  are  appointed  at  com- 
mon law  need  not  be  dwelt  on  at  any  length.  If  the  appoint- 
ment be  one  in  the  interests  of  creditors,  which  since  the 
Bankruptcy  Act  it  rarely  will  be,  then  the  special  powers 
which  the  Court  confer  will  be  extensive  in  proportion  as  the 
claims  of  creditors  demand.  If,  on  the  other  hand,  the  ap- 
pointment be  for  the  benefit  of  those  interested  in  the  suc- 
cession of  the  deceased,  there  will  probably  be  a  pending,  or 
impending,  litigation  which  prevents  the  immediate  distribu- 
tion of  the  estate ;  and  in  such  a  case  the  factor's  powers, 
both  ordinary  and  special,  will  be  of  the  most  limited  de- 
scription, the  object  of  his  appointment  merely  being  to 
preserve  the  estate  in  the  meantime.'  Lastly,  where  there  is 
an  absent  heir,  whose  existence  is  probable  or  possible,  the 
powers  of  the  factor  will  be  regulated  by  the  principles 
applicable  to  factors  loco  absentis — the  common  law  prin- 
ciples, that  is  to  say,  for  the  present  class  of  officers  are  not, 
as  factors  loco  absentis  are,  under  the  Pupils  Protection  Act* 

(^)  Under  Bankruptcy  Act, 

21.  The  principles  just  stated  apply  also  to  factors  ap- 
pointed under  the  Bankruptcy  Act;  but  in  their  case  that 
Act,  and  the  relative  Act  of  Sederunt  of  2Sth  November 
i8S7,  have  introduced  important  modifications. 

22.  Powers  of  Factor  same  as  those  of  other  Factors, — The 
powers  and  duties  of  a  factor  under  the  Bankruptcy  Act  are 


1  Alexander,  15th  July  1862,  24  D.  1334. 

2  Alexander,  supra, 

»  See  Chapter  on  Factors  Pending  Litigation. 
*  See  next  chapter. 
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somewhat  different  from  those  of  other  factors,  or  it  may 
perhaps  be  said  more  accurately  that  unusual  prominence 
is  given  to  certain  of  his  powers  and  duties,  and  that 
anxious  regulations  are  laid  down  to  ensure  the  proper  ful- 
filment of  these  favoured  duties ;  but  while  this  is  so,  it 
must  be  kept  distinctly  in  view  that  the  powers  themselves 
are  little,  if  at  all,  different  from  those  of  other  officers.  A 
factor  under  the  Act  is  simply  a  judicial  factor  in  the  ordi- 
nary sense.^  In  accordance  with  the  usual  rule,  the  Court 
will  not  confer  more  than  the  ordinary,  />.,  statutory,  powers 
unless  on  special  cause  shown.^ 

23.  Factor  to  Settle  t/te  Claims  of  Creditors, — The  duties 
to  which  exceptional  prominence  is  given  are  those  relating 
to  the  discharge  of  the  claims  of  creditors  on  the  estate. 
The  mode  in  which  these  duties  are  to  be  fulfilled  are  fully 
set  forth  in  the  Act  of  Sederunt  1857. 

24  Factor  under  Accountant  in  Bankruptcy, — An  impor- 
tant peculiarity  in  the  position  of  a  factor  under  the  Bank- 
rupt Act  is  that  his  proceedings  are  under  the  supervision 
of  the  Accountant  in  Bankruptcy,  whose  duties,  as  set  forth. 
in  the  Act  of  Sederunt  1857,  are  similar  to  those  of  the 
Accountant  of  Court  under  the  Pupils  Protection  Act.  The 
Bankruptcy  Act  provides  that  the  Accountant  "shall 
generally  exercise  the  like  powers  and  discharge  the .  same 
duties  with  regard  to  factors  as  he  is  empowered  and 
required  to  exercise  and  discharge  with  regard  to  a  trustee 
under  a  sequestration,  but  subject  always  to  the  control  of 
the  Lord  Ordinary  or  the  Court."* 

26.  Caution  to  be  Found  within  Three  Weeks  from  Appoint- 
ment.— As  in  the  case  of  other  factors,*  the  powers  of  factors 
under  the  Bankruptcy  Act  begin  only  after  caution  has  been 
found  and  accepted,  but  in  the  present  case  this  must  be 

*  Alexander,  15th  July  1862,  24  D.  1334. 

*  Macfarlane,  6th  March  1857,  19  D.656. 

*  Bankruptcy  Act,  section  164. 

*  See  Chap.  IV.,  sec.  4, 
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done  within  three  weeks  from  the  date  of  appointment, 
unless  otherwise  expressed  in  the  interlocutor  making  the 
appointment.  But  the  Court,  on  cause  shown,  by  application 
made  before  the  expiry  of  the  period,  may  prorogate  the 
time  for  finding  caution  ;  and  in  the  case  of  failure  thus  to 
find  caution  the  appointment  is  declared  ipso  facto  to  fall.^ 
On  the  death  or  insolvency  of  the  cautioner,  that  fact  is  to 
be  notified  to  the  Accountant,  who,  as  soon  as  the  fact  shall 
come  to  his  knowledge  by  means  of  such  notice  or  other- 
wise, is  to  require  new  caution  to  be  found.*  The  caution 
is  to  be  found  to  the  satisfaction  of  the  Clerk  to  the  process, 
who  is  to  transmit  the  bond  to  the  Accountant' 

26.  Recovery  of  Estate, — The  factor  immediately  on  ex- 
tracting his  appointment  is  to  inquire  into  the  nature  and 
extent  of  the  estate,  recover  all  writs  and  documents,  and  to 
make  up  such  titles  to  the  estate,  heritable  and  moveable,  as 
shall  enable  him  to  manage,  dispose  of,  and  realise  the  same 
in  terms  of  the  statute.^  And  the  statute  provides*  that  "the 
factor  shall  manage  the  estate,  recover  debts  due  to  it, 
realise  the  moveable  effects  by  public  or  private  sale,  as 
may  be  most  expedient,  dispose  of  the  heritable  estate  by 
public  sale  or  private  bargain,  according  to  such  directions 
as  the  Court,  on  the  report  of  the  Accountant,  may  give, 
and  shall  apply  the  free  proceeds,  after  defraying  all  ex- 
penses, in  payment  of  the  claims  of  creditors ;"  and  as 
regards  the  residue,  if  any,  he  is  "  to  account  to  the  parties 
having  a  right  to  the  deceased's  succession."* 

27.  Inventory  to  be  Lodged. — Within  six  months  at  latest 
from  the  date  on  which  his  appointment  shall  have  been 
extracted,  the  factor  is  to  lodge  with  the  Accountant  a  full 
inventory  of  the  estate,  together  with  all  writs  and  docu- 

^  Act  of  Sederunt,  25th  Nov.  1857,  sec.  6.    Compare  Pupils  Protec- 
tion Act  (12  and  13  Vict.  cap.  51),  sec.  2. 
2  A.S.,  section  7. 
'  A.S.,  section  5. 
*  A.S.,  section  8. 
^  See  section  164. 
®  See  supra^  section  19. 
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ments  of  importance  belonging  thereto  ;  ^  and  the  inventory 
so  lodged,  when  adjusted  and  approved  by  the  Accountant, 
shall  be  signed  by  him  and  the  factor,  and  shall  form  the 
charge  against  the  factor.*  The  factor  is  to  report  new 
claims  or  property  belonging  to  the  estate  in  order  that  the 
inventory  may  be  altered  or  added  to.' 

28.  How  Factor  is  to  deal  with  Creditors, — Although  a 
factor  under  the  Bankruptcy  Act  is  not  necessarily  ap- 
pointed in  the  interest  of  creditors  only,*  the  Act  of 
Sederunt  of  1857  naturally  contains  full  provisions  as  to  the 
way  in  which  he  is  to  act  on  their  behalf.  The  following 
are  his  chief  duties  : — 

{a)  Gazette  Notice, — Within  eight  days  of  extracting  his 
appointment,  the  factor  is  to  insert  a  notice  in  a  specified 
form  in  the  Edinburgh  Gazette^  and  in  such  newspapers  as 
he  may  think  proper,  requiring  creditors  to  lodge  their 
claims.* 

{p)  State  of  Debts  and  Vidimus  of  Estate. — He  is  to  ex- 
amine such  claims,  requiring  the  creditors,  if  he  thinks  fit,  to 
constitute  them  in  an  action  against  him  as  factor,^  and  within 
six  months  of  extracting  his  appointment,  and  at  the  same 
time  that  he  lodges  the  inventory  of  the  estate,  he  is  to  re- 
port to  the  Accountant  (a)  a  state  of  the  debts  appearing  to 
be  due  by  the  deceased,  distinguishing  claims  by  creditors 
from  those  by  parties  interested  in  the  succession,  with  the 
grounds  of  each  claim ;  and  {b)  a  vidimus  estimating  the 
probable  value  of  the  estate  when  realised,  and  the  amount 
of  each  class  of  claim  on  it.^ 

{c)  State  of  Funds  and  Sc/ieme  of  Division, — The  164th 
section  of  the  Bankruptcy  Act  provides  that  the  factor  after 
realising  the  estate  "shall  apply  the  free  proceeds,  after 
defraying  all  expenses,  in  payment  of  the  claims  of  creditors, 
according  to  their  several  rights  and  preferences,  conform- 
ably to  a  state  of  funds  and  scheme  of  division  to  be  pre- 


1  A.S.,  section  11.  *  A-S.,  section  9. 

'  A.S.,  section  13.  •  A.S.,  section  10. 

*  A.S.,  section  12.  ^  A.S.,  section  11. 

*  Sec  supra^  section  7. 
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pared  by  him,  and  considered  and  approved  by  the  Court 
on  a  report  by  the  Accountant;  and  thereafter  the  factor 
shall  account  for  the  residue,  if  any,  after  payments  of  debts 
and  expenses,  to  the  parties  having  a  right  to  the  deceased's 
succession."^  In  carrying  out  this  enactment  the  Act  of 
Sederunt  of  1857  has  provided  that  the  factor  shall,  within 
the  period  fixed  by  the  Accountant,*  prepare  a  state  of  funds 
and  scheme  of  division,  to  be  laid,  with  the  documents  on 
which  it  proceeds,  before  the  Accountant  for  his  report* 
Immediately  on  receiving  the  report  the  factor  is  to  lodge  the 
same  in  Court,  and  shall  send  a  notice  to  each  claimant  stating 
what  has  been  done  with  his  claim,  and  to  any  persons  not 
claimants  whom  he  may  believe  to  be  creditors  of  the  estate, 
or  interested  therein,  he  shall  send  a  notice  stating  that  no 
dividend  has  been  allotted  to  them.  He  is  also  to  insert  a 
notice  in  a  special  form  in  the  Edinburgh  Gazette,^  All 
creditors  or  other  persons  interested  in  the  succession  of  the 
deceased  are  entitled  to  examine  the  state  of  funds  and 
scheme  of  division  lodged  in  Court,  and  also  the  claims  and 
vouchers  or  evidence  thereof  lodged  with  the  factor ;  and 
within  three  weeks  from  the  date  of  the  last  notice  may 
lodge  notes  of  objections  thereto,  within  which  time  the 
Court  shall  not  be  moved  to  approve  of  the  state  of  funds 
and  scheme  of  division.^  Thereafter,  the  Court  having 
heard  objections,  if  any,  will  approve  of  the  state  of  funds 
and  scheme  of  division,  and  the  factor  will  pay  over  to 
those  entitled,  in  terms  of  the  state  and  scheme  as  adjusted 
and  approved.* 

29.  Partial  Division, — Provision  is  also  made  for  a 
partial  division  of  the  estate  provided  six  months  have 
elapsed  from  death  of  the  deceased.' 

30.  Privileged  Creditors, — But  without  waiting  for  the 
expiry  of  such  six  months  the  factor  may,  out  of  the  first 

^  See  supra^  sec.  19.  *  A.S.,  section  17. 

*  A.S.,  section  13.  *  A.S.,  sections  18  and  19. 
3  A.S.,  section  1 5.  '  A.S.,  section  2a 

*  A.S.,  section  16. 
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funds  realised  by  him,  pay  deathbed  and  funeral  expenses, 
servants'  wages  and  other  privileged  debts,  and  the  interest 
due  to  creditors  having  a  preference  over  the  estate.^ 

31.  Money  to  be  Banked, — The  factor  is  directed  to  lodge 
all  money  coming  into  his  hands  in  one  of  the  banks  in 
Scotland  established  by  Act  of  Parliament  or  by  Royal 
Charter,  in  a  separate  account,  or  on  deposit,  in  his  own 
name  as  factor,  and  he  is  not  to  keep  more  than  £t^o  in  his 
own  hand  for  more  than  ten  days.^  But  there  is  no  such 
specific  penalty  attached  to  a  failure  in  this  duty  as  is  con- 
tained in  the  analogous  provision  of  the  Pupils  Protection 
Act.« 

32.  Factor  to  Lodge  Accounts, — Besides  these  provisions, 
which  relate  to  the  immediate  distribution  of  the  estate, 
there  are  enactments  which  contemplate  a  more  prolonged 
duration  of  judicial  management.  The  factor  is  to  lodge,  on 
a  day  to  be  fixed  by  the  Accountant,  his  first  account  of 
charge  and  discharge,  together  with  an  account-current. 
And  this  is  to  be  repeated  once  a-year,  or  oftener  if  the 
Accountant  should  think  fit,  so  long  as  the  factor's  manage- 
ment of  the  estate  continues.*  The  Accountant  is  to  audit 
these  accounts.* 

33.  Factof^s  Commission, — The  Accountant  is  to  fix  the 
factor's  commission  at  each  audit  for  the  period  embraced 
in  the  audit.* 

34.  Factor  may  employ  a  Law- Agent, — The  factor,  when  he 
finds  the  services  of  a  law-agent  to  be  necessary,  is  entitled 
to  employ  one  not  connected  with  him  as  a  partner,  whose 
accounts  shall  be  taxed  in  the  usual  way ;  but  the  Ac- 
countant may  disallow  the  whole  or  part  of  such  accounts, 
subject  to  a  review  by  the  Court.^ 


*  A.S.,  section  22.  *  A.S.,  section  24. 

*  A.S.,  section  21.  •  A.S.,  section  24. 

*  See  infrcL^  Chap.  VII.  ^  A.S.,  section  25. 

*  A.S.,  section  23. 
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36.  Penalties, — If  the  factor  shall  misconduct  himself,  or 
fail  in  the  discharge  of  his  duty,  he  shall  be  liable  to  the  for- 
feiture of  the  whole  or  any  part  of  his  commission,  or  to 
removal  from  his  office  and  to  payment  of  expenses,  or  to 
one  or  more  of  these  penalties,  as  the  Court  may  determine, 
besides  being  liable  in  reparation  of  any  loss  or  damage  sus- 
tained by  the  estate  in  consequence  of  his  misconduct  or 
failure.^  It  is  thought  that  these  penalties  are  not  impera- 
tive, unlike  certain  penalties  imposed  by  the  Act  of  Sederunt,- 
and  by  the  Pupils  Protection  Act.^  The  factor  may  further 
be  subjected  personally  in  the  outlays  incurred  by  the  Ac- 
countant in  regard  to  special  reports  made  by  him  to  the 
Court.* 

36.  Application  for  Special  Powers  to  be  by  Note  to  Ac- 
countant.— When  the  factor  desires  special  powers  he  is  to 
submit  the  proposal  to  the  Accountant,  whose  report  is  to 
be  produced  with  the  application  to  the  Court.* 

^  A. 8.,  section  27.  *  A.S.,  section  26. 

'  See  supra,  Chapter  IV.,  sec.  43.  *  A.S.,  sec.  14. 

^  See  infra,  Chapter  \'II. 
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CHAPTER  VI. 


FACTORS  LOCO  ABSENTIS. 


1.  Circumstances  in  which  Factor  ap- 

pointed. 

2.  Petitioners,  Respondents,  and  Com- 

pearers. 


3.  Who  may  be  appointed. 

4.  Recall  of  Factory. 

5.  Powers  of  Factors. 


I.  Circumstances  in  which  Factor  is  Appointed. 

1.  Nature  of  Office. — A  factor  loco  absentis  is  an  officer 
appointed  by  the  Court  to  manage  the  estate  of  a  person 
furth  of  Scotland,  for  the  benefit  of  the  absentee,  or  of  third 
parties,  or  of  both. 

2.  Absentee  must  be  Alive, — The  absentee  must  either  be 
known  to  be  alive,  or  must  from  presumption  of  law  be 
deemed  to  be  so,  otherwise  the  appointment  of  this  officer 
will  not  be  made.^  And  conversely,  when  there  is  an  absentee 
either  known  or  presumed  to  be  in  existence,  whose  estate 
or  interests  require  protection,  a  factor  loco  absentis  is  the 
proper  officer  to  be  appointed."  With  reference  to  this  latter 
statement,  however,  the  nature  of  the  alternative  course 
which  may  be  adopted  is  important,  for  where  the  question 
arises  between  the  appointment  of  a  factor  loco  absentis  to 
the  heir  and  a  factor  on  the  intestate  estate  of  the  deceased 
ancestor,  it  is  not  of  great  moment  which  sort  of  officer  is 
chosen,*  unless  there  is  a  competition  as  to  who  is  heir,  in 

*  Kennedy  v.  Maclean,  i8th  Feb.  1851,  13  D.  705. 

'  White  V.  Stevenson,  7th  March  1829,  7  S.  555. 

'  Carmichael,  12th  July  1700,  M.  7454.  There  it  was  the  creditors 
of  the  deceased  who  were  petitioners,  and  they  naturally  got  a  factor  on 
his  estate,  who  of  course  had  no  title  to  manage  the  other  property  of 
the  absentee  ;  and  a  similar  officer  was  appointed  in  Paton,  24th  July 
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which  case  a  factor  on  the  intestate  estate  should  be  ap- 
pointed.^ *  Sometimes,  in  fact,  the  officer  is  appointed  in  the 
double  capacity.*  But  where  the  alternative  is  between  a 
factor  loco  absentis  on  the  one  hand,  and  on  the  other  a  factor 
loco  tutoris  or  other  guardian  to  a  minor  or  pupil  heir,  either 
of  the  absentee  or  of  the  common  ancestor,  as  the  case  may 
be  (and  a  fortiori  if  the  heir  is  sui  juris  and  no  officer  at  all 
is  appointed),  the  distinction  is  of  more  importance,  for  not 
to  appoint  a  factor  loco  absentis  is  to  presume  that  the  ab- 
sentee is  dead.'  There  is  also  a  third  situation,  viz.,  where 
the  absentee  is  known  to  be  alive  but  is  a  pupil  or  minor. 
In  such  a  case  the  question,  whether  a  factor  loco  absentis  or 
curator  bonis  should  be  appointed  to  the  absentee  rather  than 
a  factor  loco  absentis^  is  one  to  which  the  decisions  have  given 
by  no  means  a  uniform  or  decisive  answer.* 

3.  Absentee  must  be  ignorant  that  his  Rights  require  Pro- 
tection,  or  tlie  Interests  of  Third  Parties  must  have  intervened. 
But  the  mere  fact  of  absence  is  not  sufficient  to  warrant  the 
appointment  of  a  factor.  The  absentee  must  be  ignorant  of 
the  existence  of  his  rights,  or  at  least  of  their  unprotected 
condition,^  or  the  interests  of  third  parties  must  have  inter- 

1785,  M.  4071.  In  these  cases  the  ofHcer  would  seem  to  have  been  a 
factor  loco  absentis^  for  the  limited  purpose  of  managing  the  estate  of 
the  deceased.  These  were  old  cases,  but  it  is  now  important  to  deter- 
mine accurately  the  nature  of  the  particular  appointment,  for  a  fector 
loco  absentis  is  under  the  Pupils  Protection  Act,  and  a  factor  on  an  in- 
testate estate  may  be  under  the  Bankruptcy  Act.     See  supra^  Chap.  V. 

*  But  not,  it  would  seem,  where  the  dispute  relates  to  the  existence 
of  an  otherwise  undoubted  heir — Steel,  7th  Jan.  1874,  11  Scot  Law 
Rep.  161.  See  also  Chap.  V.  on  Factors  on  Intestate  Estates,  and 
Chapter  on  Factors  Pending  Litigation. 

*  Hope,  26th  Feb,  1850,  12  D.  913 ;  Barstow  v.  Hay,  5th  Dec.  1857, 
20  D.  230.  Such  an  officer  would  require  to  be  appointed  factor  on  the 
intestate  estate  at  common  law  (see  previous  Chapter)  as  he  could  not 
well  be  under  the  control  both  of  the  Accountant  of  Court  and  of  the 
Accountant  in  Bankruptcy. 

'  White  V,  Stevenson,  supra. 

*  See  Chapter  on  Factors  Loco  Tutoris, 

*  See  Stair,  iv.  50,  28. 


Chap,  vi]  FACTORS  LOCO  ABSENTIS.  l6l 

vened.  A  man  may,  from  perversity  of  mind,  wish  to  make 
no  arrangements  for  the  management  of  his  property ;  and  if 
no  one  can  qualify  prejudice  in  a  way  which  a  factor's  ap- 
pointment alone  can  obviate,  the  Court  will  not  interfere. 
It  was  on  this  ground  probably  that  they  declined  to  ap- 
point a  factor  on  the  estate  of  a  party  who  had  left  Scotland 
and  gone  abroad  without  making  provision  for  its  manage- 
ment^ 

4.  Wliere  A  bsentee  is  ignorant  oftlie  Existence  of  his  Rights. 
— ^The  most  common  case  for  the  appointment  of  a  factor 
loco  absentis  is  where  the  absentee  is  ignorant  of  the  existence 
of  his  rights,  and  this  happens  where  a  succession  has  opened 
to  him  after  he  has  been  long  absent  from  Scotland.  His 
ignorance  is  presumed  from  such  circumstances  as  taciturnity 
and  the  impossibility  of  communication  from  his  residence 
and  address  being  unknown.  Thus,  where  the  absentee  had 
not  been  heard  of  for  more  than  twenty  years,  a  factor  loco 
absentis  was  appointed  in  preference  to  a  factor  loco  tutoris 
to  the  next  heirs.*  In  another  case  the  absentee  had  not 
been  heard  of  for  nineteen  years.*  But  where  circumstances 
make  an  appointment  necessary,  the  absence  need  not  have 
been  very  prolonged,  nor  in  a  case  of  emergency  need  the 
absentee's  address  be  unknown,  if  it  is  impossible  to  com- 
municate with  him  in  time,*  although  in  such  a  case  the 
powers  of  the  factor  will  probably  be  more  limited.*^ 

6.  Wlure  Absentee  is  in  knowledge  of  his  Rights. — Nor  is 
it  necessary  that  the  absentee  should  be  ignorant  of  the 
existence  of  his  rights  in  order  to  justify  the  appointment  of 
a  factor.    Whenever  it  appears  that  the  unprotected  condi- 

*  Stuart,  13th  July  1708,  M.  7455. 

*  White  V,  Stevenson,  7th  March  1829,  7  S.  555  ;  specially  approved 
of  and  followed  in  Somerville,  17th  June  1857,  not  reported. 

'  Kennedy  v.  M*Lean,  i8th  Feb.  1851,  13  D.  705. 

*  Patrick  v,  Mercer,  i8th  July  1848,  20  Scot.  Jur.  566 ;  Hope,  26th 
Feb.  1850,  12  D.  913. 

^  Lumsdaine  v,  Balfour,  15th  May  1827,2  F.C.  472.      See  infraf 
sec  20. 

M 
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tion  of  the  property  is  not  due  to  its  owner's  intentional  want 
of  management  the  Court  will  not  decline  to  interfere,  and  it 
is  thought  that  the  presumption  is  against  the  existence  of  an 
intention  to  leave  one's  property  unprotected.^  Thus,  where 
the  absentee's  mandatory  has  died,*  or  where  the  absentee  is 
a  pupil  or  a  minor,  and  perhaps  also  where  he  is  insane,  an 
appointment  may  be  made.* 

6.  Wliere  Interest  of  Third  Party  intervenes. — ^The  third 
ground  for  the  appointment  of  a  factor  loco  absentis  is  the 
necessity  for  protecting  the  interests  of  third  parties.  Thus, 
where  a  party  absconded  to  America,  a  factor  was  appointed 
to  preserve  and  realise  the  stock-in-trade  and  other  effects.* 
It  is  hardly  necessary  to  observe  that  the  interest  justifying 
an  appointment  of  this  kind  must  be  such  as  could  be  made 
effectual  against  the  absentee  if  in  this  country.  The  interest 
arising  from  mere  relationship,  for  instance,  is  not  sufficient 
to  overcome  the  absentee's  intention  to  leave  his  property 
uncared  for. 

7.  Wfiere  tfte  Factor  appointed  by  the  Absentee  is  Mis- 
managing,— As  a  general  rule,  where  the  absentee  has  left  a 
factor  or  commissioner  to  manage  his  estates  and  act  f<Mr 
him  in  this  country,  the  Court  will  not  interfere.^  But  where 
there  is  a  serious  mismanagement,  actual  or  anticipated,  on 
the  part  of  the  commissioner,  the  Court  may  appoint  a  factor 
of  their  own,  unless  it  is  plain  that  the  absentee  in  appointing 
the  commissioner  contemplated  the  possibility  of  such  mis- 

*  Act  of  Sederunt,  13th  Feb.  1730 ;  Bryce  v,  Graham,  25th  Jan.  1828, 
6  S.  425,  aff.  23d  July  1828,  3  W.  &  S.  323. 

'  Lumsdaine  v,  Balfour,  supra, 

3  Whiteside,  29th  Jan.  1834,  12  S.  355  ;  Hay  v.  Murray,  nth  Mardi 
1837,  15  S.  850 ;  Tumbull,  22d  Dec.  1838, 14  F.C.  388  ;  Allen,  31st  May 
1855,  not  reported,  but  noticed  in  Allan  v,  Robertson,  24th  Nov.  1855, 
18  D.  97  ;  Lamb,  nth  March  1857,  19  D.  699.  But  see  inJrtL^  Chap. 
VII,  sec.  2. 

*Paterson,  7th  March  1851,  13  D.  951.  See  <>!/>»,  Chap.  X.  on 
Partnership  Factors. 

*  Phaup,  I2th  May  1831,  9  S.  584;  Act  of  Sederunt  1730;  Bryce  v. 
Graham,  supra. 
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management,  and  the  interests  of  third  parties  have  not  inter- 
vened. In  one  case  an  heir  of  entail  before  going  abroad 
executed  a  commission  and  factory,  with  power  to  his  com- 
missioners, in  the  event  of  his  succeeding  to  the  entailed  estate, 
to  serve  him  heir  and  to  uplift  all  sums  due  to  him.  During 
his  absence  the  heir  in  possession  died.  On  the  application 
of  the  next  heirs  a  factor  was  appointed  on  the  entailed 
estate.*  It  does  not  distinctly  appear  on  what  grounds  the 
Court  proceeded  in  that  case,  but  in  a  more  recent  case, 
where  a  succession  opened  to  a  party  who  had  left  the 
country  at  the  age  of  eighteen,  and  had  not  been  heard  of 
for  sixteen  years,  but  had  left  certain  commissioners  with 
ample  powers  to  manage  for  him  in  his  absence,  the  Court 
refused  to  appoint  a  factor  on  the  estate  of  the  deceased, 
holding  that  the  presumption  of  life  had  not  been  overcome, 
and  that  therefore  a  factor  loco  absentis  would  have  been  the 
proper  officer,  had  not  the  existence  of  the  commissioners, 
against  whom  nothing  was  alleged,  rendered  judicial  manage- 
ment of  any  sort  unnecessary.* 

8.  Tlure  must  be  Estate  in  Scotland. — The  Court  will  not, 
as  a  rule,  appoint  a  factor  loco  absentis  unless  the  absentee 
has  estate  in  Scotland  requiring  protection  ;  but  a  probable 
claim  to  such  estate  may  be  a  sufficient  ground  for  making 
the  appointment* 

9.  Factor  will  not  be  Appointed  for  a  Special  Purpose. — As 
in  the  case  of  other  judicial  officers,*  a  factor  loco  absentis  will 
not  usually  be  appointed  for  a  special  purpose.  He  ought  to 
have  the  management  of  the  absentee's  entire  estate  in  Scot- 
land— at  least  where  it  is  for  the  benefit  of  the  absentee  that 
the  appointment  is  made.     Thus,  where  the  proprietor  of  an 

*  Patrick  V.  Mercer,  i8th  July  1848,  20  Scot.  Jur.  566.  See  also 
Muller  V.  Wardrop,  loth  July  1846,  18  Scot  Jur.  540. 

*  Steel,  7th  Jan.  1874,  11  Scot.  Law  Rep.  161 — per  Lord  Shand 
Ordinary,  whose  judgment  was  acquiesced  in. 

'  Watson,  I2th  July  1864,  2  M.  1333.  See  also  Kennedy  v.  M*Lean, 
1 8th  Feb.  185 1,  13  D.  705;  Lumsdaine  v.  Balfour,  15th  May  1827,  2 
F.C.  472  ;  Aikman  v.  Mackenzie,  17th  July  1863,  i  M.  11 40. 

*  See  in/roj  Chap.  VI L  sec.  4. 
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entailed  estate,  being  also  the  nearest  relative  of  the  next 
heir,  who  was  abroad,  and  to  whom,  or  to  whose  nearest  rela- 
tive or  factor,  in  the  case  of  absence,  intimation  of  intended 
improvements,  under  lo  Geo.  III.  cap.  51,  had  to  be  made, 
applied  to  the  Court  to  appoint  a  factor  to  the  next  heir  to 
receive  such  intimation,  the  Court  refused  to  make  the  ap- 
pointment with  this  special  purpose,  but  on  a  general  peti- 
tion, which  did  not  set  forth  the  object,  being  presented,  the 
prayer  was  granted.^  Notwithstanding  this  general  rule, 
however,  if  there  should  be  an  interest  belonging  to  the 
absentee  clearly  separable  from  his  other  property,  ^^.,  to 
manage  an  intestate  estate,  a  factor  loco  absentis  may  be  ap- 
pointed to  protect  that  interest^ 


11.  Petitioners,  Respondents,  and  Compearers. 

10.  What  has  been  said  as  to  the  interest  entitling  a  party 
to  petition  for  a  factor  in  the  case  of  other  appointments' 
applies  generally  to  factors  loco  absentis.  The  interest  need 
not  be  of  that  sort  which  is  necessary  to  the  appointment  of 
a  factor  in  spite  of  the  absentee's  intentional  want  of  manage- 
ment,* except  of  course  in  cases  of  such  perversity.  The 
following  are  the  most  usual  examples : — 

11.  Creditors, — Creditors  have  a  title  to  get  a  factor  loco 
absentis  appointed  to  a  party  furth  of  Scotland  who  is  him- 
self their  debtor  \^  and  they  have  equally  a  title  where  the 
absentee  is  the  heir  of  their  debtor,*  though  in  this  last  case 

1  Knight,  7th  Feb.  1833,  11  S.  z66.  The  Court  there,  however, 
appear  to  have  proceeded  on  the  ground  that  to  appoint  a  fisurtor  sped- 
ally  for  such  a  purpose  might  seem  to  imply  that  they  sanctioiied  the 
course  proposed. 

'  See  supra,  sec  2.  Factors  loco  absentis  appear  sometimes  to  have 
been  appointed  in  place  of  trustees  who  were  abroad.  Millar,  17th 
Nov.  1849,  12  D.  911. 

^  See  supra^  Chap.  III.  sec.  18,  and  Chap.  V.  sec.  la 

*  See  supra,  sec.  3. 

*  Forbes  v.  Cunningham,  5th  July  1836, 14  S.  1093 ;  PatersoD|7th 
March  1851,  13  D.  951. 

^  Hope,  26th  Feb.  1850,  12  D.  913. 
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it  is  also  competent  for  them  to  obtain  a  factor  on  the  estate 
of  the  deceased.^ 

12.  Relatives, — Besides  parties  with  a  pecuniary  interest 
in  the  preservation  of  the  absentee's  property,  those  connected 
with  him  by  ties  of  relationship  also  have  a  title  to  apply  for 
a  factor  loco  absentis,  on  the  principles  already  alluded  to,* 
unless  it  is  plain  that  the  absentee  himself  does  not  desire  to 
have  his  property  well  managed.'  Thus,  a  sister  has  peti- 
tioned,* and  a  wife.* 

13.  Wlure  Absentee  Joint  Proprietor, — The  petitioners, 
however,  are  not  necessarily  interested  in  the  preservation  of 
the  absentee's  estate.  They  may  be  going  to  take  steps 
which  affect  his  interests,  and  which  would  require  his  con- 
currence if  in  this  country.  Thus,  where  one  joint  proprietor 
is  absent,  the  rest  may  get  a  factor  appointed  to  him  in  order 
that  with  the  factor's  concurrence  they  may  sell  the  property.' 

14.  Respondents  and  Compearers, — All  parties  interested 
in  the  estate  ought  to  be  made  respondents,  and  may  com- 
pear, on  the  principles  already  stated.^ 

III.  Who  may  be  Appointed  Factor. 

16.  The  rules  in  regard  to  the  party  to  be  appointed 
factor  loco  absentis  are  the  same  as  in  the  case  of  factors  on 
trust-estates,  to  which  reference  is  therefore  made.®  Where 
one  of  two  joint  proprietors  presented  a  petition  for  a  factor 
loco  absentis  to  the  other,  and  the  relatives  of  the  absentee 

^  See  suprcL^  Chap.  V.  sec  1 1. 

*  See  supra^  Chap.  V.  sec  10. 
'  See  supra,  sec  3. 

*  Kennedy  v,  M*Lcan,  18th  Feb.  1851,  13  D.  705. 

*  Watson,  1 2th  July  1864,  2  M.  1333. 

^  Young,  2 1st  Feb.  1876  (not  reported).    See  also  Knight,  7th  Feb. 
1833,  II  S.  366 ;  White  v.  Stevenson,  7th  March  1829,  7  S.  555. 
^  See  supra.  Chap.  III.  sec  36. 
^  See  Chap.  III.  sec  40. 
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presented  another  petition  for  a  factor  /oco  tutoris  to  the 
absentee's  heirs,  the  Court,  while  they  declined  to  appoint  a 
factor  loco  tutoris,  as  that  would  assume  the  absentee  to  be 
dead,  appointed  the  party  suggested  by  the  relatives  to  be 
factor  loco  abscfttis} 

IV.  Recall  of  Factory. 

16.  Circtimstances  in  which  Recall  will  be  granted, — As 
already  stated,^  the  Court  will  not  recall  a  factory  unless  they 
are  satisfied  that  there  is  some  one,  either  in  his  own  interest 
or  as  the  representative  of  the  true  owner,  entitled  and  ready 
to  take  over  the  estate  from  the  factor  and  grant  him  his 
discharge.  In  the  case  of  the  present  officers  this  will  hap- 
pen only  when  the  absentee  returns,  or  authorises  some  one  to 
act  for  him  in  this  country;'  or  when  the  Court  are  satisfied 
of  the  fact  of  his  death;  or  where  creditors  have  been  found 
entitled  to  his  entire  estate.  When  the  absentee  returns  he 
must  examine  the  factor's  accounts  before  a  recall  will  be 
granted.*  In  one  case,  where  the  commissioner  appointed 
by  the  absentee  had  passed  the  accounts  pending  the  inti- 
mation of  a  petition  for  recall  of  the  factory,  the  Court  dis- 
posed thereof  without  awaiting  the  expiry  of  the  time  ;*  but 
this  precedent  has  not  been  followed. 

17.  Where  Factor  himself  Heir. — If  the  Court  are  satisfied 
of  the  death  of  the  absentee,  it  is  no  objection  to  the  recall  of 
the  factory  that  the  factor  is  himself  the  heir  entitled  to 
succeed  to  the  estate  which  he  is  managing.  Thus,  in  one 
case  a  factor  loco  absentis  was  appointed  on  the  estate  of  a 
party  supposed  to  have  perished  by  shipwreck.  The  factor 
himself  was  subsequently  served  heir,  and  thereupon  the 


^  White  V.  Stevenson,  supra, 

^  See  Chap.  IIL  sec.  51,  where  also  will  be  found  the  rules  regulat- 
ing the  recall  of  a  particular  officer's  appointment. 

*  Grant  v,  Cameron,  24th  June  1835,  13  S.  966. 

*  Gilchrist,  6th  Feb.  1752,  M.  4070;  Mackenzie,  31st  Jan.  1845,  7 
D.  361. 

*  Grant  v.  Cameron,  supra. 
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Court,  being  satisfied  that  the  absentee  was  dead,  recalled 
the  factory,  and  refused  an  application  by  the  next-of-kin  to 
appoint  a  factor  with  special  powers.^  The  rule  is  of  course 
the  opposite  when  the  absentee  must  be  held  to  be  alive.* 

18.  Disctiarge  of  Factor, — The  discharge  of  the  factor  is 
regulated  by  the  Pupils  Protection  Act.^  When  the  absentee 
returns,  evidence  of  his  identity  and  a  discharge  by  him 
acknowledging  receipt  of  the  funds  must  be  produced.*  In 
order  to  a  judicial  discharge  there  must  be  a  judicial  audit* 
The  Court  have  sometimes  deviated  from  this  rule  where  the 
absentee  returned  and  granted  a  discharge  f  but  in  such  cir- 
cumstances the  Court  will  usually  do  no  more  than  order  the 
bond  of  caution  to  be  delivered  up,  as  was  done  in  an  old 
case.^ 

V.  Powers  of  Factors. 

19.  Powers  Regulated  by  Pupils  Protection  Act. — ^The 
powers  of  factors  loco  absentis  are  similar  to  those  of  factors 
on  trust-estates,®  modified  by  the  provisions  of  the  Pupils 
Protection  Act,  which  will  be  fully  considered  in  the  follow- 
ing Chapter  on  Factors  loco  tutoris.  But  there  is  an  im- 
portant qualification  of  the  powers  of  factors  loco  absentis 
where  these  officers  are  appointed  to  parties  as  to  whose 
existence  there  is  no  reasonable  doubt  For  in  such  a  case, 
unlike  most  other  factorships,  there  is  a  party  sui  juris  who 
may  at  any  moment  return  to  the  management  of  his  own 
affairs.  Hence  it  is  thought  that  the  Court  will  be  very 
chary  of  conferring  special  powers  on  their  officer,  and  will 
practically  give  a  stricter  interpretation  than  in  other  cases 

*  Wardrop  v,  Wardrop,  loth  July  1846,  18  Scot.  Jur.  540. 

*  Reid  V,  Brown,  14th  Jan.  1834,  12  S.  278.  The  Court  look  to  the 
proof  on  which  the  service  proceeded,  services  being  ex  parte, 

*  12  and  13  Vict.  cap.  51,  sec  34.    See  next  Chapter,  sec.  29. 

*  Notes  by  Accountant  of  Court. 
•  ^  Sec  Chap.  III.  sec  56. 

^  Mackenzie,  supra;  Grant  v.  Cameron,  supra, 
'  Gilchrist,  supra, 
«  See  Chap.  IV. 
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to  the  "  strong  expediency  "  which  the  Pupils  Protection  Act 
makes  a  ground  for  granting  certain  special  powers  to  the 
officers  under  its  scope.^  This  is  illustrated  by  two  cases, 
which  raised  the  question  of  the  power  of  a  factor  loco 
absentis  to  carry  on  actions  on  behalf  of  the  absentee. 

20.  Are  Actions  by  Factors  res  judicata  against  Absentee^ 
— In  the  first  of  these  cases,  an  action  had  been  raised  by  the 
mandatory  of  the  absentee,  and  the  mandatory  having  died, 
the  question  arose  whether  the  factor  who  had  been  ap- 
pointed in  his  place  could  continue  the  prosecution  of  the 
action.  There  was  a  difference  of  opinion  on  the  bench ;  but 
the  Court,  while  they  in  that  case  deemed  special  powers 
necessary,  thought  there  were  other  cases  in  which  they 
would  not  be  required.  "The  powers  of  the  factor  must 
depend  in  each  case  upon  the  nature  of  the  action  and  the 
circumstances  of  urgency  with  which  it  was  required  to  be 
prosecuted.  There  are  many  actions,  such  as  prosecutions 
for  rent  and  actions  for  removing,  which  a  factor  may  insist 
in  without  any  special  authority,  and  in  the  prosecution  of 
which  his  ordinary  duty  often  consists.  There  are  other 
actions  of  a  more  extraordinary  kind,  which  it  is  equally 
plain  he  cannot  institute  without  an  express  mandate.  In 
the  present  case  no  great  anxiety  to  press  it  to  a  speedy 
decision  had  hitherto  been  sho^\^l,  and  no  circumstances 
have  been  stated  by  the  factor  to  show  the  necessity  of  press- 
ing on  the  case,  or  the  injury  that  was  likely  to  arise  from 
sisting  the  process  till  the  pursuer  might  have  an  opportunity 
of  granting  a  new  mandate.  The  great  obstacle  against 
admitting  the  powers  of  the  factor  to  carry  on  actions  at 
his  own  discretion  is,  that  he  undoubtedly  cannot  bind 
the  principal  party  as  the  mandatory  would  have  done,  * 
The  defender  would  not  be  safe  by  a  decree  of  absolvitor, 
because  the  pursuer  might  disavow  the  proceedings  of 
the  factor.'*^      In  that  case  the  absentee  had  not  long  left 


1  See  sec.  7  of  the  Act. 
•    ^  Lumsdaine  v.   Balfour,   15th   May   1827,   2   F.C.   ^72— per  Lord 
Mackenzie.    See  also  Watson,  12th  July  1864,  2  M.  1333. 
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the  country,  but  in  a  subsequent  case,  in  which  a  factor 
loco  absentis  was  appointed  to  a  party  who  had  not  been 
heard  of  for  nineteen  years,  and  sought  to  reduce  a  service 
which  stood  between  his  ward  and  an  estate,  Lord  Pullerton 
made  these  observations : — "  I  do  not  say  that  in  every  case 
a  factor  loco  absentis  would  be  entitled  to  raise  an  action  for 
reducing  a  service,  particularly  when,  as  in  the  decisions 
referred  to,  it  was  known  where  the  absentee  was,  so  that 
his  special  authority  might  easily  be  obtained.  But,  on  the 
other  hand,  I  cannot  hold  it  absolutely  incompetent  for  a ' 
factor  loco  absentis^  in  a  case  of  urgency  and  necessity, 
to  raise  such  an  action.  He  may  obtain  a  service  of  the 
absentee  ;  there  is  a  decision  to  that  effect,^  and  if  so 
I  do  not  see  why  he  should  not  challenge  the  service  of 
another  which  stands  in  the  way  of  the  service  of  the  absent 
principal.  Then  we  have  here  sufficient  assurance  that  this 
is  not  a  random  measure  adopted  by  the  factor.  It  is  in 
some  measure  forced  upon  him  by  the  circumstances  of  the 
case.  In  fact,  the  sisters,  the  nearest  heirs  in  so  far  as  we 
can  see,  are  ready  and  willing  to  raise  the  action."  Acting 
on  this  hint,  the  sisters  offered  and  were  allowed  to  sist 
themselves  as  pursuers  along  with  the  factor,  and  the  Court 
thereupon  repelled  the  objection  to  title  to  sue.* 

1  Paton,  24th  July  1785,  M.  4071. 

*  Kennedy  t?.  McLean,  i8th  Feb.  1851,  13  D.  705.    See  also  Lord 
Mackenzie's  opinion. 
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I. 

Circumstances    in   which    Appoint- 

7. Special  Powers — continued. 

ment  made. 

(b)  Borrowing  and  Feuing. 

3. 

Petitioners. 

(r)  Tieasing. 

3- 

Respondents  and  Compearers. 

((0  Making  up  Titles. 

4- 

Who  Appointed. 

(e)  Purchase  of  Annuities. 

5. 

Recall. 

(/)  Carrying  on  Trade. 

6. 

Ordinary  Powers. 

(^)  Payments  out  of  Capital. 

(a)  Recovery  of  Estate. 

(A)  Aliment  of  Relatives. 

(b)  Realisation  and  Investment. 

(/)  Compromises  and  Submissious. 

(c)  Management  of  Estate. 

(k)  Collation  and  Election. 

(d)  Aliment  and  Custody  of  PupiL 

(/)  Where  Estate  Entailed. 

(e)  Accounting. 

{m)  Where  Pupil  Partner. 

(/)  Penalties. 

(<•)  Custody  of  PupiL 

7. 

Special  Powers. 

\o)  Where  Pupil  Resident  Abroad. 

{a)  Sale  of  Heritage. 

{p)  Miscellaneous  Powers. 

I.  Circumstances  in  which  Appointment  Made 

1.  Nature  of  the  Office, — A  factor  loco  tutorisy  as  the  name 
imports,  is  a  protector  provided  by  equity  to  the  same  interests 
to  which  the  law  has  instituted  the  tutor,  and  while  these  in- 
terests are  without  the  common  law  protector.  A  factor  loco 
tutoris  has,  without  special  authority,  no  power  over  the  person 
of  the  pupil,^  but  as  regards  the  pupil's  estate  his  powers  are 
identical  with  those  of  a  tutor.^  "  This  office,"  says  Mr  Bell,' 
"  is  not  conferred  as  a  matter  of  course,"  Now,  however, 
owing  to  the  facilities  for  obtaining  the  appointment,  the  old 
and  expensive  form  of  service  of  tutors-at-law  and  tutors- 


^  Robertson  v.  Elphinstone,  28th  May  1814,  F.C. ;  Madeod  r.  HiD, 
26th  Feb.  1833,  5  Scot.  Jur.  271.     See  infra^  sec.  50. 

^  Robertson,  supra.  It  will  be  found  that  the  Court  have  freqaently 
granted  special  powers  to  factors  loco  tutoris  which  are  within  a  tatort 
ordinary  powers.     See  particularly  sec.  80,  infra, 

'  Principles,  sec.  2 114. 
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dative  has  been  very  nearly  superseded,  the  Court  having 
discountenanced  the  objection  that,  where  there  was  no 
reason  stated  why  the  party  entitled  to  serve  as  tutor-at-law 
should  not  undertake  the  office,  the  Court  could  not  inter- 
fere.^ The  strict  rule  of  law  which  prohibits  tutors  from 
receiving  any  remuneration  has  contributed  to  bring  about 
this  result.  "  I  like  factors  loco  tutoris,  for  they  serve  for 
hire,  and  consequently  better  than  those  who  serve  for  con- 
science sake,"  was  once  remarked  by  Lord  Auchinleck.^ 

2.  Must  Pupil  be  within  tlie  Jurisdiction  of  tlie  Court? — 
It  would  seem  to  be  the  general  rule  that  the  pupil  must  be 
resident  within  the  jurisdiction  of  the  Scotch  Courts,  other- 
wise the  proper  officer  to  be  appointed  to  manage  estate  in 
Scotland  belonging  to  the  pupil  is  a  factor  loco  absentisf  but 
the  rule  is  not  an  inflexible  one;  indeed  the  decisions  on  this 
point  are  hardly  reconcileable.  In  one  case,  where  the 
English  guardians  of  a  pupil  resident  in  England  but  pos- 
sessed of  an  estate  in  Scotland,  being  doubtful  of  their 
authority  to  act  in  Scotland  as  tutors,  applied  to  have  a 
factor  loco  tutoris  appointed,  the  Court  granted  the  prayer  of 
the  petition.*  In  another  case  a  factor  loco  tutoris  et  loco 
absentis  was  appointed.*  And  in  a  more  recent  case  the 
officer  appointed  to  a  pupil  resident  in  England  was  a 
curator  bonis.^     In  all  the  above  cases  the  estate  for  the 


»  Barwick,  27th  Jan.  1855,  17  D.  308. 

*  Hailes,  360. 

'  Maclean,  29th  Jan.  1834,  12  S.  355 ;  Hay  v,  Murray,  nth  March 
1837,  15  S.  850;  Lamb,  iith  March  1857,  19  D.  699. 

*  Wight,  27th  June  1837,  15  S.  1197.  See  also  Viscountess  Alford^ 
27th  June  1 85 1,  13  D.  950 ;  and  also  the  cases  of  Ross  and  Lamb,  both 
decided  by  the  First  Division  on  nth  March  1857,  19  D.  699,  which 
seem  to  proceed  on  opposite  principles;  and  in  Lamb's  case  the  Court 
snbsequendy  invested  the  factor  loco  absentis  with  the  character  of  a 
factor  loco  tutoris^  in  order  that  he  might  make  up  titles  in  his  ward's 
name  and  convey  heritage  to  English  gardians — Lamb,  20th  July  1858, 
20  D.  1323. 

*  Turnbull,  22d  Dec  1838,  14  F.  388. 

*  Allen,  31st  May,  1855 — not  reported,  but  noticed  in  Allen,  24th 
Nov.  1855,  18  D.  97. 


172  FACTORS  LOCO  TUTORIS.  [Chap,  vit 

protection  of  which  the  officer — of  whatever  class — ^was 
appointed  was  heritable,  and  there  is  no  reported  case  in 
which  the  existence  in  Scotland  of  moveable  estate  belong- 
ing to  a  foreign  pupil  was  made  the  ground  of  a  judicial 
appointment.^ 

3.  Where  Child  is  Unborn. — A  petition  may  be  presented 
for  the  appointment  of  a  factor  loco  tutoris  to  a  child  in  utero 
when  the  application  is  necessary  for  other  children,  but  it 
will  be  superseded  as  regards  the  unborn  child  until  the  birth 
takes  place.^  In  another  case  a  judicial  factor — not  a  factor 
loco  tutoris — ^was  appointed  to  certain  children,  nati  et  ftasci- 
turiy  with  special  powers  to  concur,  on  behalf  of  the  children, 
in  granting*  conveyances  of  heritable  property  of  which  the 
Court  had  authorised  the  sale  as  an  act  of  necessary  ad- 
ministration.' 

4.  Factor  is  Appointed  to  Manage  Pupils  Wliole  Estate.-^ 
The  authority  of  a  factor  loco  tutoris  extends  to  all  the 
pupil's  estate  within  the  jurisdiction  of  the  Scotch  Courts, 
and  hence  he  will  not  usually  be  appointed  for  the  purpose 
of  managing  a  single  piece  of  business  such  as  making  a 
claim  in  a  sequestration,  or  superintending  a  litigation,  a 
tutor  ad  litem  being  the  proper  officer  in  such  circumstances.^ 
But  where  the  business  is  of  a  nature  not  properly  falling  to 
a  tutor  ad  litem^  the  Court  may  appoint  a  factor  loco  tutoris 
to  supersede  a  living  father  as  regards  the  particular  business 
only.^ 

5.  Pupil  must  have  Estate  or  an  Interest  in  Property. — ^As 
a  factor  loco  tutoris  has  no  power  over  his  pupil's  person,  it 

^  Nasmith  v.  Nasmith,  I2th  Nov.  1624,  M.  4046;  Simpson  v.  M'Cauli 
1st  Feb.  1855, 17  D.  314;  Accountant  of  Court  v.  Geddes,  29th  June 
1858,  20  D.  1 174;  Karnes,  Equity,  b.  iii.  ch.  8,  sees,  i  and  4;  Story, 
Conflict  of  Laws,  sec.  503  ;  Fraser,  Parent  and  Child,  602. 

*  Mitchell,  1 8th  Dec.  1863  (not  reported). 

5  Muller  V.  Dixon,  i  ith  Feb.  1854,  16  D.  536.  See  also  MontigQani, 
17th  Feb.  1866,  4  M.  461  ;  Gowans,  9th  March  1849,  11  D,  1028. 

^  Saunders,  loth  July  1821,  i  S.  113 ;  Walton,  17th  Jan.  1850^  12  D. 
912. 

*  See  infruy  sec.  16. 
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follows  that  the  pupil  must  be  possessed  of,  or  have  an  in- 
terest in,  property  requiring  protection  before  the  Court  will 
interfere.^  Lord  Eldon  remarked  in  an  English  case '  that 
"  this  Court  has  not  the  means  of  acting  except  where  it  has 
property  to  act  upon.  It  is  not,  however,  from  any  want  of 
jurisdiction  that  it  does  not  act,  but  from  a  want  of  means  to 
exercise  its  jurisdiction."  But  any  interest,  however  dubious 
or  contingent,  will  be  held  sufficient  to  justify  the  appoint- 
ment of  a  factor,  provided  the  interest  is  capable  of  being 
converted  into  money,  by  means  of  an  insurance  or  otherwise, 
for  the  maintenance  of  the  pupil ;'  and  provided  also  that 
the  property  or  interest  be  of  a  value  substantial  enough  to 
justify  the  expense  of  a  factor.*  Further,  it  is  not  enough 
that  the  property  is  in  itself  protected — it  must  be  protected 
by  some  one  on  behalf  of  the  pupil,  or  at  least  by  some  one 
whose  interest  is  not  adverse  to  that  of  the  pupil  ;*  and  it 
would  appear  that  the  difficulty  experienced  in  one  case  in 
granting  the  appointment  of  a  factor,  arising  from  the  cir- 
cumstance that  a  party  was  in  possession  of  the  moveable 
property  under  an  unchallenged  title  to  manage  it,  />.,  as 
executor-dative  of  the  pupil's  father,  was  ill-founded,  seeing 
that  the  executor  was  acting  in  a  way  adverse  to  the  pupil's 
interests  in  her  father's  estate,  which  were  otherwise  un- 
protected.* 

6.  Factor  Appointed  where  Tutor  Fails, — The  usual  ground 
for  the  appointment  of  a  factor  loco  tutoris  is  the  failure  of  a 
tutor  to  come  forward.  This  may  happen  in  a  variety  of 
ways. 

1  Cunningham  v.  Smith,  8th  Jan.  1880,  17  Scot  Law  Rep.  269— ^r 
Lord  President  Inglis. 

•  Wellesley  v.  Duke  of  Beaufort,  ist  Feb.  1827,  2  Russ.  2f. 

•  M'Gruther,  27th  Feb.  1835,  ^3  S.  569;  Miller,  26th  Nov,  1836,  15 
S.  147  ;  Aikman  v.  Mackenzie,  17th  July  1863,  i  M.  1 140. 

«  Dunbar,  7th  Mar.  1848,  10  D.  866. 

•Robertson  v.  Lamb,  iith  Mar.  1829,  7  S.  573;  DaJrymple  x, 
Ranken,  25th  June  1836,  14  S.  101 1 ;  Cowan  r.  Tnmbuil'f  Tru«tee«, 
13th  June  1845,  7  D.  872. 

•  Grant  v.  Murray,  2d  Dec  i847i  10  D.  194,  20  Scot  Jor,  51,  fi46« 
Barwick  v.  Barwick,  27th  Jan.  1855,  17  D.  306. 
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7.  Wlure  Tutor  does  not  Enter  upon  Office, — ^Where  the  tutor- 
nominate  does  not  enter  upon  office,  or  the  person  entitled  to 
be  tutor- at-law  does  not  serve,  and  no  one  takes  out  a  tutory- 
dative,  there  is  room  for  the  appointment  of  a  factor  loco  tutaris^ 
who  may  however  be  superseded  by  the  tutor-nominate  at  any 
time  unless  he  has  declined  ;^  or  by  the  tutor-at-law,  who,  in  a 
question  with  a  factor  loco  tutoris^  does  not  appear  to  be  tied 
down  to  the  year  allowed  to  him  to  deliberate  as  in  competition 
with  a  tutor-dative.*  As  already  stated,  it  is  no  objection  to 
the  appointment  of  a  factor  that  no  reason  is  given  why  the 
tutor-at-law  should  not  accept  office,*  and  in  view  of  the 
great  expediency  of  appointing  a  factor  the  Court  will  nomi- 
nate one  although  the  tutor-at-law  oppose  on  the  ground 
that  he  is  about  to  serve.*  Prejudice  to  the  pupil  may 
happen  for  want  of  the  appointment,  and  if  the  respondent 
has  any  real  intention  to  serve  as  tutor  he  can  by  doing  so 
terminate  the  factory. 

8.  Incapacity  of  Person  Entitled  to  be  Tutor. — ^The  imbe- 
cility of  the  pupil's  nearest  male  agnate  above  twenty-five 
years  of  age,  who  is  thus  prevented  from  claiming  the  office 
of  tutor-at-law,  may  warrant  the  appointment  of  a  factor  ;*  or 
where  having  been  served  he  becomes  incapacitated  ;•  and 
similar  circumstances  would  disqualify  a  tutor-nominate  or  a 
tutor-dative. 

9.  Death  or  Removal  of  Tutor — Where  a  tutor  of  what- 
ever sort  has  died,  or  has  been  removed  as  suspect,  a  factor 
may  be  appointed.' 


^  Fraser,  Parent  and  Child,  2d  ed.  182. 

2  Bell  r.  Henderson,  loth  March  1784,  M.  16,374 ;  Fraser,  Parent 
and  Child,  pp.  185-6. 

'  Barwick  v.  Barwick,  27th  Jan.  1855,  17  D.  308. 

*  Hart  V.  Prentice,  27th  June  1829,  7  S.  805. 

^  Cowan,  19th  Jan.  1788,  M.  7452  ;  Macintyre,  21st  Dec  1850, 13  D. 
951. 

®  Munnoch,  7th  July  1837,  15  S.  1267. 

^  Wotherspoons,  15th  Dec  1775,  M.  16,372. 
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10.  Marriage  of  Tutrix. — Married  women  cannot  be 
tutors  of  any  kind,  and  if  an  unmarried  woman  be  nominated 
tutor-testamenter,  or  chosen  tutor-dative,  her  office  ceases  on 
marriage.^ 

11.  Opposition  of  Interest  on  part  of  Person  Entitkd  to  be 
Tutor, — It  is  not  clear  that  the  fact  of  the  interests  of  the 
pupil  and  the  party  entitled  to  be  tutor  being  in  some  way 
opposed  will  be  sufficient  to  exclude  the  latter  from  office, 
and  so  leave  the  door  open  to  the  appointment  of  a  factor  loco 
tutoris,  unless  the  proposed  tutor's  conduct  has  been  such  as 
would  have  warranted  his  removal  as  suspect.  In  one  case,* 
where  a  factor  loco  tutoris  had  been  already  appointed,  a  part>' 
who  was  domiciled  in  England,  and  whose  firm  was  indebted 
to  the  pupil,  was  found  incapable  of  acting  as  tutor-at-law ;  but 
the  Court  there  seem  to  have  proceeded  on  the  ground  that 
the  proposed  tutor  was  resident  beyond  the  jurisdiction  ;^ 
and  the  opinion  of  Erskine  is  that  creditors  or  debtors  of  the 
pupil  are  not  incapable  of  the  office  of  tutory.  * 

12.  Absence  of  Tutor  from  Scotland, — ^There  is  no  autho- 
rity for  holding  that  the  residence  of  a  tutor-nominate  be- 
yond the  jurisdiction  of  the  Court  will  incapacitate  him  from 
holding  office.  As  regards  tutors-at-law,  the  appointment  of 
a  factor  was  in  one  case  held  to  be  called  for  by  the  absence 
of  the  nearest  qualified  agnate,  who  was  abroad.^  But  there 
the  question  was  not  directly  raised,  and  in  another  case,* 
where  the  proposed  tutor  was  likewise  held  incapable  of 
office  on  the  ground  of  absence,  there  was  the  additional 
element  of  opposition  of  interest  between  him  and  the  pupil  / 

1  Fraser,  Parent  and  Giild,  p.  171,  and  authorities  there. 

*  Hadden  r.  Barr,  27th  Feb.  1822,  i  S.  334  (356  o.e.) 
3  But  see  Bell's  Illustrations,  iii.  32. 

^  Erskine's  Inst.  i.  7, 12.  See  also  Fraser's  Parent  and  Giild,  2d  ed., 
173,  and  Morels  Notes  to  Stair,  xxxv.  and  xli.  But  see  Bell's  Illustra- 
tions, supra;  Dishingtonv.  Hamilton,  9th  May  1558,  M.  16,227;  Grant 
V.  Murray,  2d  Dec  1847,  10  D.  194,  20  Scot.  Jur.  51. 

*  Anstruthers  v,  Anstruthers,  3d  March  1818,  F.C 

*  Hadden  v.  Barr,  27th  Feb.  1824,  i  S.  334  (356  o.e.) 
^  As  to  ndiich,  however,  see  previous  section. 
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and  there  are  cases  in  which  residence  out  of  the  jurisdiction 
was  held  to  be  no  disqualification.^  But  an  ah'en  is,  it  would 
appear,  disqualified.^ 

13.  Where  no  ofie  Entitled  to  be  Tutor, — ^Where  there  has 
been  no  nomination  of  tutors,  or  where,  from  the  pupil's 
illegitimacy,'  or  his  father's,*  or  otherwise,  there  is  no  one 
who  can  claim  the  office  of  tutor-at-law,  the  Court  may  ap- 
point a  factor. 

14  Where  tliere  are  Surviving  Tutors, — In  the  case  of 
tutors  testamentary  where  the  father  has  named  more  than 
one  tutor,  the  presumption  is  against  the  nomination  being 
joint,  on  the  principle,  analogous  to  that  regulating  trustees,* 
that  the  father,  whose  will  regulates  the  matter,  must  be 
held  to  prefer  one  even  of  those  whom  he  has  himself  ap- 
pointed to  any  other  person  however  fit;*  and  this  was  held 
although  he  had  himself  named  substitute  tutors.^  But 
where  the  nomination  is  expressed  to  be  joint,®  or  where  a 
quorum  is  mentioned,'  or  is  necessarily  implied,^®  or  if  there 

^  Bell  V.  Henderson,  loth  March  1784,  M.  16,374 ;  Rob  v.  Rob^  nt 
Dec  1 8 14,  F.C.  See  More's  Stair,  Notes,  p.  xxxv. ;  Bell's  Illustrations, 
iii.,  32 ;  Fraser,  Parent  and  Child,  p.  173. 

^  Miller  v,  Allen,  8th  June  1792,  M.  4651 ;  33  Vict.  cap.  14,  sec  2. 

«  Young,  19th  Feb.  x8x8,  F.C;  Wood,  31st  May  1854,  12  S.663; 
Reid,  loth  July  1839,  14  F.C.  1058  ;  Ogilvy,  2d  March  1849,  '^  ^• 
1029;  McNeill,  8th  March  1849,  11  D.  1030;  Cunningham  «.  Smith, 
8th  Jan.  1880,  17  Scot.  Law  Rep.  269. 

*  A  V.  B,  loth  July  1534,  M.  16,219. 

*  Campbell  v.  Campbell,  26th  June  1752,  M.  14,703;  Campbdl  r. 
M'Intyre,  12th  June  1824,  3  S.  126 ;  Findlay,  30th  June  1855,  17  D. 
1024  ;  Morison  v.  Madean*s  Trustees,  27th  Feb.  1862,  24  D.  637. 

*  Stair,  i.  6,  14  ;  Erskine,  i.  7,  30 ;  Fairside  v.  Adamson,  12th  Deo 
1609,  M.  14,692  ;  Ruthven,  12th  Dec  161 1,  M.  16,240 ;  Muir  «.  Kincaid, 
8th  March  1628,  M.  16,250;  Ellis  v,  Scott,  14th  Feb.  1672,  M. 
14,695 ;  Young  v.  Watson,  7th  Nov.  1740,  M.  16,346 ;  Scott «. 
Stewart,  7th  April  1834,  7  W.  &  S.  2yj—fer  Lord  Brougham. 

'  Fishers  v.  Their  Tutors,  2d  Aug.  1758,  M.  16,361. 

*  Drummond  v,  Bothkennel,  X7th  Jan.  1671,  M.  14,694. 
^  Ramsay  V.  Maxwell,  25th  Jan.  1672,  M.  14,695  ;  Drumorev.  Somer- 

vil,  1 6th  June  1742,  M.  14,703. 

1°  Primrose  v,  Rosebery,  15th  Feb.  1715,  M.  16,335  \  Blair  r.  Ram- 
say, 14th  Feb.  1735,  M.  14,702. 
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is  a  sine  quo  non;^  and  if  either  the  joint  nomination,  quorum, 
or  sine  quo  non,  as  the  case  may  be,  fails  before  or  after  ac- 
ceptance,* a  factor  loco  tutoris  may  be  appointed.  But 
if  the  parties  failing  are  by  law  incapable  of  office,  they  will 
be  held  pro  non  adjectis  and  the  nomination  sustained.*  The 
rule  is  the  opposite  in  regard  to  tutors-dative.  In  their  case 
nomination  is  presumed  to  be  joint,  and  the  failure  of  one 
vacates  the  appointment* 

16.  Resignation  or  Removal  of  Factor  under  Pupils  Pro- 
tection  Act — Under  section  3 1  of  the  Pupils  Protection  Act 
the  Court  may  remove  or  accept  the  resignation  of  any  tutor 
under  the  Act,  and  appoint  a  factor  loco  tutoris  instead. 

16.  Factor  may  be  Appointed  in  Father's  Lifetime, — 
Although  a  father  has  ex  lege  every  right  of  administration 
for  behoof  of  his  pupil  children  vested  in  him,  yet  a  factor 
loco  tutoris  may  be  appointed  to  them  even  during  his  life- 
time, or  the  Court  may  require  him  to  find  caution.  The 
most  common  ground  for  these  remedies  is  the  embarass- 
ment  of  the  father's  affairs;*  and  where  he  is  an  undischarged 
bankrupt  without  a  settled  domicile,*  or  where  he  is  in 
embarrassed  circumstances  and  does  not  reside  in  Scotland,^ 

*  Montrose  v.  Tutors,  27th  Jan.  1688,  M.  14,697 ;  Aitkenhead  v. 
Durham,  24th  June  1703,  M.  14,701;  Drumore  v.  Somervil,  supra; 
Donaldson,  21st  Dec.  1770,  M.  16,364.  It  would  appear  that  the  failure 
of  all  but  the  sine  quo  non  will  vacate  the  nomination — Primrose  v, 
Rosebcry,  15th  Feb.  1715,  M.  16,335;  Riddel,  nth  Nov.  1746,  M. 
16,350— on  the  other  hand  there  may  be  specialties  which  will  lead  the 
Court  to  sustain  the  nomination,  although  a  sine  quo  non  is  mentioned 
and  has  failed — Scott' v.  Scott,  xith  March  1775,  M.  16,371  ;  Drumore, 
supra;  Forbes  v,  Galloway's  Trustees,  31st  May  1808,  5  Pat.  App.  226. 

*  Unless  the  deed  limits  it  to  failure  after  acceptance — Fraser, 
Parent  and  Giild,  178.  But  as  regards  the  declinature  of  a  sine  quo 
noHy  see  McLaren  on  Wills,  ii.  180. 

*  Baird,  3d  July  171 1,  M.  7431  ;  Erskine,  i.,  7,  3.  A  minor's  powers 
as  tutor-nominate  are  suspended — Fraser,  Parent  and  Child,  169. 

*  Scott  V.  Stewart,  7th  April  1834,  7  W.  and  S.  21 1. 

*  Stair,  i.,  5,  12 ;  Erskine,  i.,  6,  55 ;  Buchan  v,  Harvey,  21st  Dec* 
1839.  2  D.  275. 

*  Johnston  v,  Wilson,  nth  July  1822,  i  S.  510. 
^  Graham  v.  Duff,  22d  Feb.  1794,  M.  16,383. 

N 
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or  is  a  bankrupt  and  in  prison,^  the  Court  may  interfere. 
But  a  factor  will  not  be  appointed  merely  because  the  father 
is  a  poor  man.'  And  where  the  Court  do  find  it  necessary 
to  appoint  a  factor  they  will  limit  his  powers  to  the  manage- 
ment of  particular  funds  without  superseding  the  father 
generally,  should  that  remedy  appear  adequate  to  the  cir- 
cumstances;* or  tutor  ad  litem  merely  may  be  appointed.^ 

Where  Fatlier  desires  Special  Powers. — But  the  Court 
have  sometimes  superseded  a  father  although  unembarrassed 
in  circumstances  and  capable  of  acting.  Thus,  where  a 
father  prayed  for  special  powers  to  sell  his  pupil  child's 
heritage,  the  Court  refused  a  petition,  and  instead  appointed 
a  factor  loco  tutoris  with  the  powers  craved .•  The  ground 
of  this  decision  was  that  the  father  not  being  an  officer  of 
Court  had  not  found  caution,  and  the  Court  held  that  the 
offer  of  caution  did  not  remove  the  difficulty.*  It  would 
appear,  however,  that  a  father  may  in  certain  circumstances 
be  required  to  find  caution  for  the  due  administration  of  his 
child's  affairs ;'  and  there  are  recent  cases  in  which  the 
Court  have  granted  special  powers  of  a  high  order  to  fathers, 
or  to  tutors-nominate,  who  are  in  this  respect  in  the  same 
position  as  fathers,  without  requiring  them  to  find  caution.* 

^  Barclay,  22d  Feb.  1698,  4  Br.  Supp.  405. 

*  Stevenson's  Trustees  v.  Dumbreck,  i8th  Feb.  1856.  19  D*  462,  of, 
nth  Feb.  1 86 1,  4  Macq.  86;  Edmiston  v.  Miller,  infra  \  Wardrop  «. 
Gossling,  6th  Feb.  1869,  7  M.  532 ;  contra  Govan  9.  Richardson,  12th 
Feb.  1633,  M.  16,263. 

>  Robertson,  12th  July  1865,  3  M.  1077  ;  see  also  Mars  «l  Riley,  gtfa 
March  1848,  20  Scot.  Jur.  308.  A  converse  case  to  that  of  Rober^on, 
the  fund  being  in  Scotland,  occurred  in  Edmiston  v.  Miller,  nth  July 
1 87 1,  9  M.  987 — there  the  Court  authorised  payment  to  the  father,  idio 
was  in  England  in  embarrassed  circumstances. 

*  Saunders,  loth  July  1821,  i  S.  113;  Walton,  17th  Jan.  1850^  12  D. 
912. 

^  Sawers,  9th  March  1850,  12  D.  906. 

«  See  also  White,  7th  March  1855,  17  D.  599-^^  Lord  Deas. 

7  Govan  v.  Richardson,  supra  ;  Graham  v.  Duff,  supra ;  Stevenson's 
Trustees  ».  Dumbreck,  supra  ;  Fraser,  Parent  and  Child,  p.  166. 

8  Lord  Clinton,  30th  Oct.  1875,  3  R.  62  ;  Campbell,  26th  June  1880^ 
17  Scot.  Law  Rep.  706. 
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It  is  to  be  observed  that  as  neither  fathers  nor  tutors- 
nominate  are  under  the  Pupils  Protection  Act,  they  are  less 
able  to  obtain  special  powers  than  those  officers  who  are 
within  its  provisions.^ 

Where  Pupil  pro  indiviso  Owner, — ^Where  the  pupil  is 
the  pro  indiviso  owner  of  property  which  it  is  desirable  to 
have  under  one  management,  a  difficulty  may  arise  should  the 
father  be  left  in  the  entire  control  of  his  child's  interests. 
In  one  case  the  Court  solved  the  difficulty  by  giving  the 
child  a  factor  loco  tutoris^  who  was  also  to  be  curator  bonis 
to  the  other  pro  indiviso  owners— children  whose  father  was 
dead.  There  was  an  obvious  advantage  in  the  arrangement, 
but  as  nothing  was  alleged  against  the  father  sufficient  to 
take  the  entire  management  of  his  child's  affairs  out  of  his 
hands,  it  is  thought  that  the  case  cannot  be  relied  on  as  in 
accordance  with  strict  principle,  and  that  the  appropriate 
remedy,  if  any,  was  a  factor  on  the//v  indiviso  property.  The 
father  was  a  consenting  party.^  In  another  similar  case  the 
only  additional  element  was  that  there  was  a  possibility  of 
the  father's  interests  being  opposed  to  his  child's ; '  but  on 
the  ground  already  stated  it  is  thought  that  this  at  the  most, 
was  a  reason  for  j  taking  the  control  of  the  particular  pro- 
perty only  out  of  the  father's  hands.* 

Where  Fat/ier  is  Insane. — The  necessity  for  superseding 
a  father  in  the  management  of  his  pupil  children's  affairs 
may  however  arise  from  his  mental  incapacity,  and  in 
such  a  case  the  Court  will  have  no  difficulty  in  interfering. 
In  one  case  the  same  party  was  appointed  curator  bonis  to  a 
lunatic  father  and  to  his  eldest  daughter,  a  minor,  and  factor 
loco  tutoris  to  his  youngest  daughter,  a  pupil.* 

II.  Petitioners. 

17.  Relatives, — The  class  who  can  petition  for  this  ap- 
pointment is  a  large  one.    It  embraces  the  nearest  relatives 


*  See  infroy  sec.  71. 

<  M'Whirter,  nth  March  1852,  14  D.  761. 
^  Mann,  19th  July  185 1,  14  D.  12. 

*  Robertson,  supra, 

^  Fleming,  15th  Nov.  1850^  13  D.  951. 


l80  FACTORS  LOCO  TUTORIS.  [Chap.  Vli 

of  the  pupil  both  on  the  father's  and  the  mother's  side.  The 
following  examples  are  found  in  the  reports — ^the  pupil's 
mother  and  her  father,*  the  mother  alone,*  the  mother  with 
the  consent  of  her  second  husband,'  the  pupil's  next-of-kin.* 
Where  a  maternal  uncle  of  the  pupil  was  the  sole  petitioner 
the  Court  intimated  that  the  other  next-of-kin  should  be 
made  parties  to  the  application,  and  they  accordingly  sisted 
themselves.*  The  pupil's  stepbrothers  and  sisters  have  also 
been  petitioners.* 

Wliere  Petitioning  Relative  is  a  Minor  or  Married 
Wofnan, — It  is  no  ground  of  objection  that  the  petitioning 
relative  is  a  minor,  with  the  concurrence  of  his  next-of-kin  ;^ 
or  a  married  woman,  her  husband  being  a  consenter.® 

18.  Where  Fat  Iter  Alive. — ^Where  a  factor  is  necessary 
during  the  father's  lifetime  to  protect  a  pupil's  interests  the 
father  himself  is  a  competent  petitioner,*  but  other  parties 
may  also  apply  in  such  circumstances — as,  for  instance,  the 
pupil's  other  nearest  relatives,'*  or  trustees  who  would  have  to 
pay  over  money  to  the  father  on  behalf  of  his  child,  and  who 
suspect  that  he  will  misapply  it,^*  or  debtors  of  the  pupil 
generally.^* 


^  Cowan,  19th  Jan.  1788,  M.  7452. 

'  Grant  v.  Murray,  2d  Dec.  1847,  10  D.  194 ;  Raebum,  25th  No?. 
1851,  14  D.  310;  24  Scot  Jur.  129,  I  Stuart  56;  Lamb,  nth  March 
1857,  19  D.  699. 

*  Logan,  2d  Feb.  1828,  6  S.  477  ;  Ross,  nth  March  1857,  19  D.  699. 

*  M*Intyre,  21st  Dec.  1850,  13  D.  951. 
^  Napier,  27th  June  185 1,  14  D.  10. 

®  Wood,  19th  July  1849,  II  D.  1494. 

7  Wood,  19th  July  1849,  II  D.  1494.  See  also  Stark  «.  Stark,  jd 
Dec.  1746,  M.  6291. 

®  Logan,  supra  ;  Ross,  supra. 

®  Buchan  v,  Harvey,  21st  Dec.  1839,  2  D.  275 ;  Mann,  19th  July 
1851,  14  D.  12;  M*Whirter,  nth  Mar.  1852,  14  D.  761  ;  RoberUon* 
I2th  July  1865,  3  M.  1077. 

^^  Johnstone  v.  Wilson,  nth  July  1822,  i  S.  51a 

^^  Stevenson  v.  Dumbreck,  i8th  Feb.  1856,  19  D.  462,  qffl  lithTch 
1 86 1,  4  Macq.  86  ;  Wardrop  v.  Gossling,  6th  Feb.  1869,  7  Macph-  532. 

^'  Graham  v.  Duff,  22d  Feb.  1794,  M.  16,383. 


Chap.  Vli.]  FACTORS  LOCO  TUTORIS.  l8l 

19.  Tutors  and  other  Guardians, — Where  the  sine  quo  non 
of  tutors-nominate  dies,  the  survivors  may  petition  for  a  factor 
loco  tutoris}  Again,  it  would  seem  that  the  tutor  to  a 
special  subject  may  apply  for  a  factor  loco  tutoris  to  the 
minor's  other  estate.*  A  tutor  ad  litem  can  competently 
petition  for  a  factor  loco  tutoris  in  order  to  the  discharge  of 
an  opposing  litigant,*  as  that  is  beyond  his  own  powers.* 
English  guardians  of  a  pupil  cannot  act  with  reference  to 
Scotch  heritage,*  and  may  petition  for  a  factor.* 

20.  Debtors  and  Creditors. — It  would  seem  that  parties 
who  are  either  debtors  or  creditors  of  a  pupil  have  a  title  to 
petition  for  a  factor  loco  tutoris? 

21.  Where  Pupil  is  Illegitimate.  —  A  party  who  was 
paternal  grandfather  of  two  illegitimate  children,  whose 
mother  was  alive  but  of  unsound  mind,  obtained  the  appoint- 
ment of  a  factor  loco  tutoris  to  them.'  Again,  where  a 
bastard,  who  had  subsisted  on  the  charity  of  three  indi- 
viduals who  had  furnished  him  with  board,  lodging,  and 
education,  had  succeeded  to  some  property,  these  three  in- 
dividuals obtained  the  appointment  of  a  factor  loco  tutoris  to 
him.    None  of  his  relatives  were  known  to  be  alive.' 

22.  Wlure  Pupil  is  on  Poor^s  Roll — ^Where  a  pupil  was 
on  the  poor's  roll  and  had  succeeded  to  some  property,  the 
committee  of  management  of  the  heritors  and  kirk-session 

^  Donaldson,  2ist  Dec  1770,  M.  16,364. 
'  Crawford,  nth  March  1828,  6  S.  749. 

*  Thomson  v.  Thomson,  14th  July  1841,  16  F.C.  1307. 

*  Stephenson  v.  Lorimer,  i6th  Jan.  1844,  6  D.  377 ;  Pratt  v.  Knox, 
28th  June  1855,  17  D.  1006. 

*  Young,  8th  July  1831,  9  S.  920;  Lamb,  nth  March  1857,  19  D. 

699- 

*  Wight,  27th  June  1837, 15  S.  n97 ;  Alford,  19th  Feb.  1851,  13  D. 
950  ;  Barwick  v.  Barwick,  27th  Jan.  1855,  17  D.  308. 

^  Graham  v.  Duff,  22d  Feb.  1694,  M.  16,383 ;   Dick  \jsai6er^  12th 
Nov.  1851,  14  D.  14 ;  Wardrop  v.  Gossling,  6th  Feb.  1869,  7  Macph« 

532- 

*  Buckie,  nth  March  1847,  9  D.  988, 19  Scot  Jur.  434, 

*  Davison,  7th  March  1855,  17  D.  629. 
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of  the  parish  got  a  factor  loco  tutoris  appointed.  The  pupil 
had  an  uncle  who  might  have  served  tutor-at-law,  but  who 
instead  advanced  claims  against  his  nephew.^ 

III.  Respondents  and  Compearers. 

28.  Intimation  to  be  made  to  Next-of-kin. — ^The  rules 
already  stated*  with  reference  to  respondents  and  com- 
pearers apply  here  also.  In  particular,  intimation  should 
be  made  to  the  pupil's  nearest-of-kin,  especially  to  the 
party  entitled  to  be  tutor-at-law.*  In  one  case  the  Court 
recalled  an  appointment  which  had  been  made  at  the 
instance  of  the  mother  without  intimation  to  the  nearest 
agnates.*  If,  however,  the  Court  are  satisfied  that  the 
nearest  agnate  is  an  imbecile,  intimation  need  not  be  made 
to  him  ;  *  and  similarly  when  the  nearest  of  kin  are  abroad 
or  in  minority  the  Court  will,  on  a  special  petition  to  that 
effect,  dispense  with  citation  of  them.*  Such  a  petition  is  to 
the  Inner  House,  not  having  been  transferred  to  the  Lord 
Ordinary  by  the  Distribution  of  Business  Act^ 


IV.  Who  Appointed. 

24  The  general  principles  which  guide  the  Court  in  the 
choice  of  their  officers  have  been  already  noticed,'  and  are 
applicable  to  the  officers  at  present  under  consideration.  It 
is  to  be  observed  that  while  factors  loco  tutoris^  like  other 
officers,  must  be  of  full  age,  they  need  not  like  tutors-at- 
law  be  above  twenty-five  years.® 

1  Black,  8th  March  1839,  i  D.  676. 

*  Supra,  Chap.  III.,  sec.  36. 

'  Cowan,  19th  Jan.  1788,  M.  7452  ;  Logan,  2d  Feb.  1828,  6  S.  477. 

*  Foulds  V.  Hodges,  xoth  Dec  1836,  15  S.  244. 

^  M'Intyre,  21st  Dec.  1850,  13  D.  951.  See  Buckie,  nth  March 
1847,  9  D.  988,  19  Scot.  Jur.  434. 

*  Carmichael,  14th  June  1848,  10  D.  1286. 
^  20  and  21  Vict.  cap.  56,  sec.  4. 

*  See  supra,  Chap.  III.,  sec.  4a 

*Act  1474,  cap.  51;  Erskine's  Inst.  i.  7,  5 ;  Eraser,  Parent  and 
Child,  p.  169. 
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25.  Adverse  Interest — Relationship — Collusion, — But  the 
duties  which  a  factor  loco  tutoris  has  to  perform  will  lead  the 
Court  to  sustain  objections  on  the  ground  of  relationship  and 
the  like,  which  are  inapplicable  to  other  judicial  officers. 
Thus  a  stepfather  was  refused,^  and  a  stepmother's  nominee.* 
The  general  rule  is  that  relatives  on  the  father's  side,  or  at 
least  their  nominee,  will  be  preferred  in  case  of  competition  f 
but  in  one  case  a  maternal  granduncle  was  appointed  factor 
loco  tutoris  in  preference  to  the  paternal  grandfather  of  the 
pupils  because  there  were  alleged  claims  due  by  the  latter  to 
their  estate,  which  consisted  principally  of  the  lease  of  a  farm 
which  came  through  their  mother,  and  the  landlord  approved 
of  the  appointment  of  the  granduncle.*  Where  a  party  was 
factor  loco  tutoris  to  pupils  who  had  a  right  to  a  pro  indiviso 
share  of  a  property  he  was  appointed  to  be  factor  loco  tutoris 
to  certain  other  pupils  to  whom  another  share  of  the  same 
property  belonged  f  and  on  this  principle  the  factor  loco 
tutoris  to  one  member  of  a  family  will  usually  be  appointed 
to  other  members  ;•  but  where  the  children  may  have  con- 
flicting interests  they  should  have  separate  guardians.^  Care 
will  also  be  taken  to  avoid  anything  like  collusion  in  the 
appointment,  and  in  one  case  the  Court  expressed  strongly 
their  opinion  as  to  the  impossibility  of  their  sanctioning  any 
attempt  to  make  a  collusive  bargain  regarding  this  office.* 
In  further  encouragement  of  the  exertions  of  any  party  who 


1  Forbes,  4th  Feb.  1832, 10  S.  289 ;  Accountant  of  Court  v.  Buchanan, 
3d  March  1854,  16  D.  717. 

*  Raebum,  25th  Nov.  185 1,  14  D.  310. 

*  See  next  section. 

*  Thomson  v.  Thomson,  9th  March  1839,  14  F.  796. 

*  M*Whirter,  nth  March,  1852,  14  D.  761. 

*  Carter,  21st  Jan.  1857,  19  D.  286. 

'  Wilson,  22d  Jan.  1857,  19  D.  286.  See  also  supra^  Chap.  III. 
sec  47- 

•Doud  V.  Simpson,  aist  Jan.  1847,  9  D.  511,  and  also  under 
Kennedy  v,  Steele,  i6th  Nov.  1841,  4  D.  12.  Sec  also  Ramsay  v.  Hay, 
19th  Nov.  1624,  M.  16,245 ;  Bargany  v.  Hamilton,  14th  July  1702,  M. 
16,319;  Dunbar,  nth  July  1710,  M.  8910;  Bower,  29th  July  1750,  M, 
8910 ;  Scot  V.  Strachan,  19th  Feb.  1736,  M.  16,341 ;  Watson  v.  Rae,  i6th 
July  1773,  M.  16,369. 
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in  this  respect  is  held  to  be  amicus  curia^  the  pursuer  of  a 
process  of  removal  of  tutors  as  suspect  has  been  allowed  the 
nomination  of  new  tutors,  or  of  a  party  to  be  joined  in  office 
with  the  tutor  when  the  Court  felt  at  liberty  to  continue 
him  in  office.^  In  one  case  the  agent  of  the  petitioner  was 
appointed,^  but  this  would  not  now  be  held  a  precedent* 

26.  Party  Entitled  to  be  Tutor-at-Law. — In  one  case  it 
was  laid  down  that  when  the  party  who  is  entitled  to  serve 
as  tutor-at-law  applies  to  the  Court  for  a  factor  they  incline 
to  regard  him  or  his  nominee  favourably  ;*  but  the  authority 
of  this  case  as  regards  the  appointment  of  the  nearest  agnate 
himself  has  been  doubted,*  and  the  Court  have  repeatedly 
refused  to  appoint  such  persons.^  It  is  thought  that  this 
course  is  more  in  consonance  with  legal  principle.  The 
office  of  tutor  is  a  gratuitous  one ;  a  factor  loco  tutoris  is 
entitled  to  remuneration/  In  England,  as  it  is  the  duty  of 
the  next  friend  of  an  infant  to  watch  the  accounts  and  con- 
duct of  the  receiver  of  the  infant's  estate,  the  two  characters 
are  held  to  be  incompatible,®  and  even  the  son  of  a  next 
friend  will  not  be  appointed.*  At  the  same  time,  the  expense 
of  obtaining  a  service  is  at  present  such  as  to  excuse  the 
course  adopted,  the  more  so  that  if  the  party  who  could 
serve  obtains  the  judicial  appointment  he  must  act  gratui- 
tously in  the  latter,  as  he  would  have  had  to  do  in  the  former, 

^  M*Brair  t?.  M'Brair,  5th  July  1667,  M.  16,279  ;  M'Brae  v.  M'Laine^ 
8th  July  1667,  M.  16,278. 

*  Hepburn,  X7th  Feb.  1843,  5  D.  655. 

*  See  supra,  Chap.  III.  sec.  47. 

*  Jackson  v.  Wight,  XQth  June  1835,  13  S.  961— /^r  Lord  President 
Hope. 

*  Armit,  25th  May  1844,  6  D.  loS^—per  Lord  Justice-Qerk  Hope- 
see  16  Scot.  Jur.  471. 

*  Morton  v.  Morton,  4th  March  1837,  9  Scot.  Jur.  346 ;  Mortimer, 
i8th  June  1845,  '7  Scot.  Jur.  457;  Cameron,  20th  Nov.  1849,  12  D.  912. 

'  See  Urquhart,  2d  March  i860,  22  D.  932— ^^r  Lord  Justice-Qerk 
Inglis ;  and  also  supra,  Chap.  IIL,  sec.  45,  as  to  trustees  becoming 
factors  on  trust-estates. 

^  Stone  V,  Wishart,  26th  April  18 17,  2  Maddock  64. 

*  Taylor  v,  Oldham,  15th  June  1822,  Jacob's  Rep.  527,  529. 
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office  ;^  but  the  condition  of  acting  gratuitously,  if  the  factor 
has  accepted  and  acted,  will  not  be  imposed  ex  post  facto} 

27.  Nominee  of  Party  Entitled  to  be  Tutor-at-Law. — As 
regards  the  nominee  of  the  party  entitled  to  be  tutor-at-law, 
on  the  other  hand,  the  case  above  referred  to  •  appears  to 
express  the  sound  rule ;  and  especially  when  the  party  him- 
self does  not  serve  from  some  good  cause,  such  as  absence 
from  the  country,  the  Court  will  incline  to  appoint  his  nomi- 
nee, and  of  course  on  the  usual  condition  of  receiving  a 
commission.* 

V.  Recall  of  Factory  and  of  Appointment. 

28.  The  general  principles  which  guide  the  Court  in 

granting  the  recall  of  a  factory  and  of  the  particular  officer's 

appointment  have  already  been  stated,  and  in  particular  the 

distinction  between  these  two  forms  of  recall  as  r^^ards  the 

title  of  those  who  may  petition  has  been  noticed.*    With 

reference  to  the  circumstances  in  which  the  particular  officer's 

appointment  will  be  recalled  nothing  has  to  be  added  ;  but 

of  course  the  circumstances  in  which  the  office  itself  will 

be  recalled  differ  according  to  the  nature  of  each  particular 

office.     In  the  case  of  ordinary  factors  loco  tutoris  it  is  thought 

that  there  are  only  three  such  circumstances,  viz.,  where  the 

pupil  has  died,  where  he  has  become  minor,  or  where  a 

£;uardian  with  a  prior  right  claims  office.^    Of  course  if  the 

^Jackson,  7th  and  nth  Dec.  1821,  i  S.  183,  191  (194,  203  o.e.); 
Hobertson,  14th  Jan.  1830^  8  S.  435 ;  Jackson  v.  Wright,  19th  June  1835, 
13  S.  961.  See  Urqiihart,  2d  March  1862, 22  D.  gyi—per  Lord  Justice- 
Clerk  Inglis. 

*  Macdonald  v.  Macdonald,  8th  July  1854,  16  D.  1023 ;  Accountant 
of  Court  V.  Watt,  2d  June  1866, 4  M.  772. 

'Jackson  v.  Wright,  supra, 

^  Anstruther  v.  Anstruther,  3d  March  1818,  F.C. ;  Sinclair  v.  Suther- 
land, 19th  Dec  1829,  7  S.  214. 

*  Setsuproy  Chap.  IIL,  sec  51. 

'  See  supra^  sec  7 ;  Mars  v,  Riley,  9th  March  1848,  20  Scot  Jur. 
308,  where  the  pupil's  £Either  petitioned ;  Young,  i  ith  July  1839^  i  D. 
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factor's  office  be  of  a  partial  and  temporary  character*  it  will 
terminate  when  the  circumstances  which  gave  rise  to  it  cease 
to  operate. 

29.  Exofteration  and  Discliarge  of  Factor, — The  exonera- 
tion and  discharge  of  the  factor  is  regulated  by  section  34  of 
the  Pupils  Protection  Act.  Petitions  frequently  do  not  pray  for 
recall,  but  merely  for  the  factor's  exoneration  and  discharge, 
and  for  delivery  of  his  bond  of  caution  ;*  and  further,  where 
the  petitioner  does  not  ask  for  and  produce  a  judicial  audit  of 
his  accounts,  but  is  content  with  a  discharge  by  the  party  in 
right  of  the  estate,  the  Court  now  decline  to  grant  a  judicial 
discharge — they  will  merely  order  the  Accountant  to  deliver 
up  the  bond  of  caution.'  Where  a  judicial  discharge  is 
sought,  and  the  office  has  terminated  through  the  pupil,  or 
youngest  pupil  where  there  are  more  than  one,  reaching 
minority,  the  factor  must  produce  (i)  evidence  of  the  age  of 
the  youngest  minor ;  (2)  evidence  that  the  minors  have  chosen 
curators,  ?>.,  the  extract-decree  of  curatory  ;  (3)  a  discharge 
by  the  minors,  with  consent  of  their  curators,  acknowledging 
that  the  estate  has  been  accounted  for  to  them,  and  referring 
in  special  terms  to  the  report  by  the  Accountant,*  Of  course, 
if  the  ward  cannot  choose  curators,  and  has  a  curator  bonis  ap- 
pointed, or  if  he  is  insane,  and  so  requires  a  curator  or  curator 
bonis  of  that  class,  the  factor  must  produce  the  proper  evidence 
that  the  appointment  has  been  made ;  and  in  the  latter  case 
at  least  the  discharge  is  by  the  guardian  only.  Again,  if 
the  office  has  terminated  through  the  death  of  the  pupil,  the 
factor  must  produce  evidence  of  the  title  of  the  representa- 
tives and  a  discharge  by  them.  The  same  principle,  that  the 
factor  requires  to  divest  of  the  estate  in  favour  of  the  parties 
entitled  to  receive  it  and  grant  a  discharge,  before  he  can  be 
judicially  discharged,  applies  to  the  case  in  which  the  factor's 
appointment,  but  not  the  office,  terminates.     He  cannot  be 


^  See  supra,  sec.  4. 

*  See  Chap.  III.,  sec.  56. 
'  See  Chap.  III.,  sec.  56. 

*  Sec  "  Notes  "  by  the  Accountant  of  Court  in  the  Appendix. 
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discharged  until  some  one  has  been  appointed  in  his  room, 
in  whose  favour  he  can  divest,  unless  consignation  is  ordered 
by  the  Court ;  and  where  the  factor  dies  a  new  factor  will  be 
appointed,  to  whom  the  representatives  of  the  deceased  factor 
will  fall  to  account  ;^  but  on  the  principle  already  stated  the 
Court  will  not  grant  a  judicial  discharge  on  the  mere  dis- 
charge of  the  new  factor ;  there  must  also  be  a  judicial  audit 
by  the  Accountant^  In  one  case  where  the  Accountant 
reported  that  it  did  not  in  the  circumstances  seem  necessary 
to  put  the  parties  to  the  expense  of  a  regular  audit,  the  Court 
granted  discharge.'  A  judgment  granting  a  discharge  under 
the  Act  is  final  against  all  concerned,  though  pronounced  in 
absence,  provided  it  is  not  opened  up  or  appealed  from 
within  the  time  limited  for  appealing  to  the  House  of  Lords;* 
but  it  is  thought  that  this  is  subject  to  the  common  law  right 
of  restitution  within  the  quadnennium  utile. 

30,  Successor  wlure  Necessary. — From  the  foregoing  state- 
ment it  will  be  seen  that  from  the  peculiar  nature  of  the 
office  it  is  in  nearly  every  case  the  duty  of  a  factor  loco  iutoriSy 
in  order  to  his  own  discharge,  to  see  that  a  successor  of  some 
sort  is  appointed ;  and  even  in  the  exceptional  case  where 
the  pupil  has  died,  disputes  as  to  his  succession,  or  the 
absence,  minority,  or  insanity  of  his  heir,  may  make  such  a 
step  necessary.  In  one  case  a  curator  boniSy  appointed  to 
manage  a  small  estate  in  Scotland  belonging  to  a  ward  in 
England,  himself  became  insane ;  the  Court  did  not  appoint 
a  new  curator,  but  authorised  the  estate  to  be  transmitted  to 
the  lunatic's  English  committee.' 

Where  Factor  is  himself  Successor, — It  sometimes  hap- 
pens that  the  factor  is  himself  appointed,  or  is  chosen  by  the 
oiinor,  to  the  new  office,  and  to  such  a  case  the  rules  above 
stated  equally  apply.    In  order  to  discharge  himself  of  his 

*  **  Notes  "  by  Accountant,  supra, 

*  Tweedic,  21st  Nov.  1844,  17  Scot  Jur.  72  ;  Adamson  12th  Feb. 
1848,  10  D.  684.    See  Chap.  III.  sec  56. 

*  Martin,  14th  June,  185 1,  13  D.  1160. 

*  Pupils  Protection  Act,  sec  34. 

'^  Murray,  i6th  Nov.  1852,  2  Stuart  12. 
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old  office  the  factor  must  proceed  in  the  regular  way.  Thus, 
a  factor  loco  tutoris,  who  was  chosen  curator  by  his  former 
ward,  was  held  bound  to  consign  the  balance  in  his  hands  in 
his  old  capacity,  with  interest  down  to  the  termination  of 
his  office,  as  a  condition  of  obtaining  his  discharge  from 
the  Court.^ 


VI.  Ordinary  Powers. 

31.  Regulated  by  Pupils  Protection  Act. — Most  of  the 
rules  which  regulate  the  powers,  duties,  and  liabilities  of 
factors  on  trust-estates*  apply  also  to  factors  loco  tutoris, 
but  there  are  some  important  variations  and  additions  which 
it  is  necessary  here  to  consider.  These  variations  and  addi- 
tions are  to  some  extent  of  recent  origin,  having  been  in- 
troduced by  the  Pupils  Protection  Act,-^  but  there  are  others 
of  older  standing  which  are  due  to  the  different  circumstances 
of  the  two  offices.  The  Act  of  Sederunt,  13th  Feb.  1730, 
which  is  the  basis  of  the  powers,  duties,  and  liabilities  of 
nearly  every  class  of  judicial  officer,  is  not  repealed  by  the 
Pupils  Protection  Act,  but  it  has  been  practically  superseded 
by  that  statute  as  regards  the  offices  to  which  it  applies, 
viz.,  factors  loco  tutoris,  loco  absentisy  and  curators  bonis} 

32.  Distinction  between  Officers  where  tlure  is  a  Ward  and 
ttiose  wliere  tlure  is  none. — It  is  important,  in  considering  the 
powers  of  factors  loco  tutoris^  and  also  those  of  curators  boms 
to  parties  incapable,  as  contrasted  with  factors  on  trust  a 
intestate  estates,  to  bear  in  mind  that  a  judicial  guardian, 
appointed  where  the  parties  are  incapable  from  nonage  or 
mental  inability  to  take  due  care  of  their  property,  is  not  as 
such  vested  with  the  dominium  of  the  ward's  estate,  and  docs 
not  act  qua  owner  thereof.  He  acts  for  the  owner,  and  as  his 
representative,  his  duty  being  to  protect  the  property  and  to 

1  Duncan,  20th  Dec.  1851,  14  D.  313. 

*  See  supray  Chap.  IV. 
'  12  and  13  Vict.  51. 

*  Pupils  Protection  Act,  sec.  i. 
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manage  it  for  the  benefit  of  the  proprietor  and  of  all  having 
an  interest  The  maxim  qui  facit per  alium  facit per  se^  how- 
ever, applies  to  such  cases.  Although  the  authority  of  such  a 
guardian  is  derived  from  a  source  different  from  that  of  a 
mandatory,  yet  as  a  mandatory,  although  not  vested  with  the 
ownership  of  the  subject  of  his  mandate,  exercises,  on  behalt 
of  his  principal,  the  powers  of  ownership  belonging  to  the 
latter,  as  far  as  these  are  within  his  del^^ted  authority,  so 
such  a  guardian,  although  not  vested  with  the  real  right  or 
ownership  of  his  ward's  estate,  exercises  on  behalf  of  his 
ward  the  powers  of  ownership  belonging  to  his  ward,  so  far 
as  these  are  within  the  authority  delegated  to  him,  either  by 
law  or  by  special  grant  The  judicial  factor  on  a  trust-estate, 
on  the  other  hand,  is  an  officer  properly  appointed  with  the 
sole  duty  of  protecting  or  managing  the  interests  requiring 
the  protection  of  the  Court ;  but  he  is  not  the  representative 
of  the  true  owner,  there  being  none,  although  he  may  get, 
when  the  Court  think  it  necessary,  special  powers  to  assume 
that  position.*  Hence  the  difference  between  the  two  classes 
of  officers  in  regard  to  making  up  titles.  Factors  loco  tutoris 
do  so  in  their  ward's  name,  and  may  do  so,  it  is  thought, 
without  special  powers  ;•  but  factors  on  trust-estates  do  so 
in  their  own  name ;  in  their  case  special  powers  are  neces- 
sary ;  and  it  is  by  no  means  a  matter  of  course  for  them  to 
obtain  such  powers.* 

33.  Factor  under  Accountant  of  Court, — The  most  funda- 
mental change  introduced  by  the  Pupils  Protection  Act  is 
the  creation  of  a  new  officer  called  the  Accountant  of  Court,* 
under  whose  immediate  supervision  all  offices  embraced  in  the 
Act  are  placed.  The  Accountant's  duty  is  defined  to  be  that 
he  **  shall  superintend  generally  the  conduct  of  all  judicial  fac- 
tors and  tutors  and  curators  coming  under  the  provisions  of 
this  Act,  already  appointed  or  to  be  hereafter  appointed,  and 

*  Maconochie,  3d  Feb.  1857,  19  D.  366;  Scott,  21st  Feb.  1856,  18 
D.  624  ;  Lamb,  20th  July  1858,  20  D.  1323. 

*  See  infra^  sees.  38  and  8a 

•  But  sec  Chap.  IV.,  sec  86. 

♦  Pupils  Protection  Act,  sec.  9. 
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shall  see  that  they  duly  observe  all  rules  and  r^^lations 
affecting  them  for  the  time."  ^ 

34.  Factor  to  Find  Caution. — ^The  common  law  rule  that 
the  factor  is  to  find  caution  for  the  due  performance  of  his 
office,  and  cannot  enter  upon  his  duties  until  he  has  done  so^^ 
is  the  subject  of  express  enactment  in  the  Pupils  Protectioo 
Act,'  where  it  is  also  laid  down  that  in  case  of  his  failure  to 
find  caution  within  such  time  as  the  Court  shall  have  directed 
his  appointment  shall  fall.  When  not  otherwise  expressed 
in  the  interlocutor  making  the  appointment,  the  time  for 
finding  caution  is  one  calendar  month  from  the  date  of  the 
appointment ;  but  the  Court  may  prorogate  this  time  on 
cause  shown  before  the  expiry  of  the  month.*  This  and 
the  other  provisions  with  reference  to  cautioners^  will  be 
more  fully  considered  in  the  Chapter  on  that  subject 

{a)  Recovery  of  Estate. 

36.  The  duties  of  a  factor  loco  tutoris  in  r^^ard  to  the 
recovery  of  estate  are  the  same  generally  as  those  laid  down 
for  factors  on  trust-estates.*  The  Pupils  Protection  Act 
provides  ^  that  the  factor  "  shall  without  delay,  after  ex- 
tracting his  appointment,  recover  all  writs  and  documents 
of  importance  belonging  to  the  estate,  and  collect  all  monies 
due  to  the  same  not  securely  invested,  and  use  all  reasonable 
diligence  in  ascertaining  the  exact  nature  and  amount  of  the 
estate  placed  under  his  charge." 

36.  Rules  of  Exact  Diligence  fnay  be  dispensed  witA.—'As 
we  have  seen,  a  factor  is  bound  to  do  his  utmost  to  recover 


^  Pupils  Protection  Act,  sec  lo. 
^  See  Chap.  IV.,  sec.  4. 
'  Sec.  2. 

*  Act  of  Sederunt,  nth  Dec.  1849,  sec.  2. 

*  Pupils  Protection  Act,  sees.  11,  16,  26,  27,  35. 

*  See  suproy  Chap.  IV.,  sec.  13. 
7  Sec.  3. 
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all  debts  due  to  the  estate,  but  he  is  not  bound  to  do  ultimate 
diligence  indiscriminately.*  In  the  Pupils  Protection  Act  it 
is  provided  *  "  that  the  Accountant  shall  have  power,  upon 
report  to  and  with  the  approval  of  the  Lord  Ordinary,  where 
the  sum  involved  exceeds  ;f  20,  and  without  such  approval 
and  report  where  the  sum  involved  is  less  than  ;f  20,  to  dis- 
pense with  the  rules  of  exact  diligence  in  any  matter  of  fac- 
torial management" 

37.  Power  to  fnake  up  Titles — {a)  Moveables — Confirma- 
tion to  be  in  PupiTs  Name. — As  in  the  case  of  factors  on 
trust-estates,  a  factor  loco  tutoris  does  not  require  special 
powers  in  order  to  expede  confirmation,  but  he  must  do  so 
in  his  ward's  name,  not  in  his  own.'  This  is  well  settled,  but 
it  is  somewhat  remarkable  that  the  Act  of  Sederunt,  1730, 
authorises  factors  to  confirm  in  their  own  name,*  and  the 
only  factors  included  in  the  preamble  of  the  Act  are  factors 
loco  tutoris^  loco  absentis,  and  curators  bonis  to  parties  under 
incapacity. 

38.  Heritage — Title  to  be  in  Pupits  Name, — Similarly  it 
is  in  the  name  of  the  pupil,  not  of  the  factor,  that  the  titles 
to  heritable  property  belonging  to  the  estate  are  to  be  taken.* 
Where  a  factor  loco  tutoris  made  up  a  title  in  his  own  name 
the  Court  refused  to  assist  his  successor  to  remedy  the  mis- 
take by  granting  extraordinary  powers  f  and  there  can  be  no 
doubt  where  responsibility  for  blunders  of  this  sort  can  ulti- 
mately be  made  to  rest^    Curiously  enough,  this  decision,  like 


1  Sec  Chap.  IV.,  sec  13. 
»Scc  14. 

»  Kirktouns,  12th  Feb.  1662,  M.  16^268 ;  Watherstone,  June  1665, 
M.  16,275  ;  Johnstone,  15th  Feb.  1838, 16  S.  541 ;  Chap.  IV.,  sec  16. 

♦  See  sec  7. 

»  Scott,  2ist  Feb.  1856,  18  D.  624;  Maconochie,  3d  Feb.  1857,  19 
D.  366— >fr  Lord  CurriehilL  See,  however,  Titles  to  Land  Consolida- 
tion Act  of  1868  (31  and  32  Vict  cap.  101),  sec.  24,  as  amended  by  32 
and  33  Vict.  cap.  116,  sec  3,  quoted  supra^  Chap.  IV.,  sec  87. 

•  Hay  V.  Murray,  nth  March  1837, 15  S.  85a 

T  Gcddes,  29th  June  1858,  20  D.  1 174.  Such  blunders  seem  to  be  in 
view  in  sec  14  of  the  Trust  Act  1867,  and  32  and  33  Vict  c  116,  sec  3. 
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too  many,  is  inconsistent  with  principle,  in  respect  that  while  it 
recognises  the  liability  of  a  judicial  officer  for  expenses  con- 
nected with  an  error  in  the  title,  it  would  seem  to  hold  that 
the  name  of  the  officer,  not  that  of  the  ward,  was  that  in 
which  the  title  should  be  taken.  It  is,  however,  a  sufficiently 
distinct  authority  on  the  point  that  in  the  title  of  the  estate 
to  be  managed  no  third  party  must  be  combined,  as  the 
effect  of  such  a  state  of  matters,  as  regards  the  jurisdiction 
of  the  Court  of  Session  or  otherwise,  may  be  to  raise  ques- 
tions which  may  very  disadvantageously  affect  the  estate. 

Are  Special  Powers  Necessary  f — It  would  seem  that  a 
factor  loco  tutoris  does  not  require  special  powers  in  order 
that  he  may  complete  his  ward's  titles  to  heritage,  such  a 
step  being  much  more  an  act  of  ordinary  administration  than 
in  those  cases  where  the  factor  makes  up  titles  in  his  own 
name ;  and  there  is  no  doubt  that  a  tutor  does  not  require 
special  powers.'  In  practice,  however,  factors  loco  tutoris 
frequently  apply  for  and  obtain  the  authority  of  the  Court* 

{b)  Realisation  and  Investment  of  Moveable  Estate. 

39.  As  in  other  matters,  so  in  regard  to  the  investments 
in  which  he  places  the  moveable  estate  under  his  charge,  the 
factor  is  under  the  direct  supervision  of  the  Accountant  of 
Court,  who  is  directed  to  "  consider  the  investments  of  the 
estate  and  the  sufficiency  thereof,"*  and  has  in  consequence 
intimated  that  the  factor,  "  besides  production  of  the  evidence 
of  an  investment,  should,  in  the  narrative  of  such  an  entry, 
briefly  describe  the  security,  its  nature,  position,  and  con- 
ditions, either  in  the  account  or  separate  vidimus,  and  pro- 
duce the  valuations  on  which  the  money  has  been  advanced."* 
In  other  respects  the  rules  regarding  investments  already 
stated  under  the  head  of  Trust  Factors  apply  to  the  present 
class  of  officers,  except,  of  course,  that  the  investment  is  to 
be  in  the  name  of  the  ward,  not  of  the  factor.* 


*  Fraser,  Parent  and  Child,  p.  499. 

*  See  in/ra^  sec.  80. 

'  Pupils  Protection  Act,  sec.  13. 

*  Notes  by  Accountant,  No.  13. 

*  See  Chap.  IV.,  sees.  17-21. 
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(c)  Management  of  Estate. 

40.  The  general  rules  regulating  the  factor's  manage- 
ment have  been  already  stated.^  The  following  are  the  most 
important  peculiarities  in  the  case  of  factors  loco  tutoris, 

41.  Money  not  Invested  to  be  Banked. — The  common  law 
rule  »  that  a  factor  is  bound  to  bank  money  belonging  to  the 
estate  which  he  has  not  invested  is  made  more  stringent  by 
the  provisions  of  the  Pupils  Protection  Act  :* — (i)  That  the 
bank  shall  be  ''  one  of  the  banks  in  Scotland  established  by 
Act  of  Parliament  or  Royal  Charter;"*  and  (2)  that  if  the 
factor  shall  keep  in  his  hands  more  than  £^0  belonging  to 
the  estate  for  more  than  ten  days,  he  shall  be  charged  with 
interest  at  the  rate  of  ;f  20  per  cent,  per  annum  on  the  excess 
in  respect  of  time  and  money ;  and  unless  the  money  shall 
have  been  so  kept  from  innocent  causes,  he  shall  be  dis- 
missed from  office,  and  shall  have  no  claim  for  commission.* 

42.  How  far  PupU  Bound  by  Actings  of  Factor, — One  old 
decision  supports  the  view  that  a  pupil  does  not  incur  a 
passive  title  by  the  intromission  of  his  tutor ;®  whereas  others 
are  to  the  opposite  effect.^  It  would  rather  appear  to  be  the 
law  that  until  renunciation  or  repudiation  the  pupil  is  bound 
by  the  tutor's  actings.®  Accordingly  the  privilege  of  renoun- 
cing a  succession  where  it  has  been  taken  up,  or  disclaiming 
actions  that  have  been  raised  by  a  tutor,  is  a  privilege  com- 
petent to  the  minor.®    And  where  a  moveable  succession  had 

'  Chap.  IV.,  sec.  22. 

•  See  Chap.  IV.  sec.  24,  and  Play£air  v.  Walker,  24th  Dec.  1788,  M. 
4072. 

•  Sec.  5. 

•  For  a  discussion  as  to  what  banks  are  included  under  this  enact- 
ment,  see  Sanders  v,  Beveridge,  7th  Nov.  1879,  16  Scot.  Law  Rep.  75. 

•  See  injroj  sees.  68  and  69. 

•  Boyd,  30th  Nov.  1665,  M.  16,275. 

^  Fraser,  15th  Nov.  1679,  M.  16,298 ;  Drummond,  7th  Nov.  1704,  M. 
16,32a 

'  Anonymous,  3d  Nov.  1667,  3  Br.  Sup.  183. 

'  Reidheuch,  14th  May  1562,  M.  8999 ;  Drummond,  28th  June  1628, 
M.  8999 ;  Ruthven,  Mardi  1682,  M.  9030. 

O 
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been  taken  up  and  the  inventory  limited  the  liability,  yet  as 
the  minors  qua  executors  would  be  exposed  to  actions  and 
put  to  charges,  they  were  held  entitled  to  renounce.^  But 
wherever  there  is  room  for  restitution  it  must  be  made  before 
renouncing.^  In  one  case'  a  party  whose  tutor  had  had 
vitious  intromission,  and  had  thereby  incurred  for  him  a 
passive  representation  of  the  deceased,  was  held  to  have  been 
rendered  liable  to  creditors  only  quantum  lucraius.  How- 
ever, as  the  tutor's  actings  were  held  to  have  been  quite  legal, 
and  not  ultra  vires^  and  as  the  minor  had  not  renounced  or  re- 
pudiated, there  was  no  room  for  restitutio  in  integrum.  The 
general  principles  of  law  were  thus  stated — "  No  pupil  can 
be  a  vitious  intromitter,  because  such  intromission  is  a  delin- 
quency which  a  pupil  is  incapable  of  committing.  A  defence 
of  somewhat  the  same  nature  might  have  been  urged  also  if 
the  intromission  had  taken  place  during  the  defender's  mino- 
rity ;  for  though  he  would  thereby  have  been  rendered  liable 
in  the  first  instance,  he  might  have  obtained  relief  by  a  resii- 
tutio  in  integrum^  raised  during  his  minority,  or  the  quad- 
riennium  utile  which  followed  it"*  It  would  further  appear 
that  the  continuance  by  the  guardian  of  an  account  whidi 
had  been  opened  with  the  creditor  by  the  ward's  father  will 
not  elude  the  triennial  prescription  which  had  run  against 
the  father's  account.^  This  case  also  shows  that  a  guardian's 
books  are  not  the  writ  of  the  ward. 

43.  Factor  cafinot  Alter  Order  of  Succession. — Not  only 
has  a  factor  loco  tutoris  no  power  to  impair  his  ward's  estate 
or  to  increase  his  responsibilities,  but  by  no  voluntary  act  of 
management  can  any  change  in  the  succession  to  the  ward 


^  Tailors  of  Leith,  7th  Dec.  1687,  M.  9001. 

2  Farquhar,  20th  July  1630,  M.  9023 ;  Anonymous,  supra;  Ruthven, 
supra;  Tailors  of  Leith,  supra;  Earl  of  Aberdeen,  ist  Dec  1708,  M. 

9031- 

'  Kerr  v,  Bremner,  5th  March  1839,  i  D.  618 — in  the  House  of 
Lords  as  Bremner  v.  Campbell,  9th  May  1842,  i  Bell's  App.  28a 

*  Per  consulted  Judges  in  Kerr  v.  Bremner,  supra. 

*  Wilson  V.  Rutherfurd,  7th  Feb.  1826,  4  S.  433. 
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be  effected, '  although  it  may  be  different  if  the  act  be  inevit- 
able in  law.*  The  whole  authorities  on  the  subject  were  sub- 
jected to  an  elaborate  examination  in  the  case  of  Moncreiff  z/. 
Yeaman  Miln.'  There  a  curator  bonis  had,  in  order  to  the 
relief  of  his  ward's  estate,  transferred  certain  personal  debts 
against  her  heritage ;  and  on  her  death  her  heir  sought  relief 
thereof  from  her  executor  on  the  ground  that  the  transaction 
could  not  affect  the  succession  by  converting  moveable  debts 
into  heritable  ones.  To  this  relief  the  Court  found  the  heir 
entitled.  The  Lord  President  remarked — "This  general  pro- 
position is  very  clearly  established,  that  the  character  of  a 
succession  is  not  to  be  altered  by  the  act  of  a  curator.  There 
may  be  exceptions  to  that  proposition  in  cases  of  absolute 
necessity,  but  the  general  proposition  is  that  it  cannot  be 
done.  If  the  estate  is  sold,  for  example,  for  the  payment  of 
debt  by  compulsion  and  legal  necessity,  that  is  not  an  altera- 
tion of  the  succession  but  an  extinction  of  it."  "  I  hold  that 
the  curator  had  no  authority  to  convert  the  estate  in  this 
way.  All  he  had  to  do  was  to  pledge  the  estate  temporarily, 
and  if  he  afterwards  had  funds  in  his  hands  he  was  not  only 
entitled,  but  bound,  without  coming  to  the  Court  for  autho- 
rity, to  apply  them  in  paying  off  the  debt."  Lord  Curriehill 
held  that "  there  is  no  principle  better  or  more  completely 
established  in  the  law  of  Scotland  than  the  plea  maintained 
by  the  heir  in  this  case."  "  I  do  not,"  continued  his  Lordship, 
**  go  into  hypothetical  cases  in  which  there  may  be  conver- 
sion, for  there  is  no  precedent  for  holding  that  a  sum  of 
money,  made  a  burden  by  voluntary  act  on  the  estate  of  a 
ward,  can  be  made  to  affect  her  succession.  There  are  various 
cases  in  curious  circumstances  in  which  it  has  been  held  that 

'  Sharp,  19th  July  1671,  M.  16,285 ;  Rcid,  12th  July  1688,  M,  16,312; 
Ross,  31st  Jan.  1793,  M.  5545  ;  Hill,f5th  Dec  1665,  M.  16,276;  Morton, 
nth  Feb.  181 3,  F.C. ;  Colquhoun  v.  Mackay,  9th  June  1826,  4  S,  692  ; 
Livingstone,  25th  May  1839,  '  D.  815 ;  Kennedy,  isih  Nov.  1843,  6  D. 
40 ;  White,  28th  June  i860,  22  D.  1335 ;  Erslc  L  7,  18. 

*  Garland,  12th  Nov.  1841,  4  D.  i ;  Stuart,  loth  Feb.  1855,  17  D, 
380  ;  Heron,  3d  June  1856,  18  D.  917. 

«  i6th  July  1856,  18  D.  1286.  See  also  Advocate<}eneral  v. 
Anstruther,  5th  July,  1842,  13  D.  450. 
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such  burden  is  not  effectual.  There  is  neither  authority  nor 
principle  for  the  reverse."  It  was  on  this  principle  that  the 
curator  bonis  of  a  lunatic  heiress  of  entail;  who  held  her 
estate  without  any  prohibition  against  burdening  for  debt, 
as  he  could  not  let  a  farm  to  advantage  without  rebuilding 
the  farm-house,  and  considering  that  the  ward's  personal 
funds  should  be  thus  applied,  but  that  the  heirs  of  entail, 
who  were  not  her  successors,  should  be  subjected  to  the 
burden,  obtained  power  to  borrow  the  necessary  sum  over 
the  entailed  estate.^  Similarly  in  an  old  case  a  tutor  was 
found  to  have  acted  rightly  in  applying  the  proceeds  of 
heritable  bonds  in  the  repair  of  the  ward's  dwelling-house, 
as  the  benefit  thereof  accrued  to  the  heir  and  not  to  the 
executor.^ 

44.  Except  ivhere  Act  inevitable  in  law. — But  where  the 
act  is  one  which  the  factor  may  be  compelled  by  law  to 
perform,  the  rule  is  different,  and  in  such  a  case  the 
succession  is  generally  affected — as,  for  instance,  where 
heritage  is  sold  by  compulsory  sale  ;*  or  where  the  heir 
insists  on  collation.*  In  one  case,  where  the  heir,  to  avoid  an 
objection  of  alienage,  agreed  with  the  executors  that  th^ 
should  take  over  the  whole  heritable  estate  and  pay  him  his 
share  in  money,  and  the  curator  bonis  for  a  lunatic  executor 
having  concurred  in  this  arrangement,  it  was  held  that  this 
was  not  a  case  of  proper  collation ;  and  consequently, 
although  the  transaction  was  one  which  the  curator  hams 
was  entitled  to  enter  into  as  it  was  most  beneficial  to  his 
ward,  it  nevertheless  not  being  inevitable  in  law,  had  no 
effect  on  his  succession.* 

45.  Factor  liable  for  Custody  of  Writs. — Factors  lw» 
tutoris,  as  well  as  curators  bonis  and  factors  loco  absentis^ 
appear  like  other  guardians  to  be  liable  to  their  wards  for 

^  Robertson,  14th  July,  1855,  ^7  D«  m^. 

*  Hill,  5th  Dec.  1665,  M.  16,276 ;  also  Campbell,  1st  Dec  1869^811. 
227. 

*  Garland,  supra  y  Stuart,  supra y  Heron,  supra. 

*  Kennedy,  supra. 

*  Kennedy,  supra. 
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the  custody  of  their  writs.^  They  are  liable  if  they  do  not 
exhibit  to  an  action  at  the  pupil's  instance,^  and  although 
the  pupil  cannot  personally  institute  proceedings,  yet  any 
person  in  his  right,  or  having  any  interest  however  small, 
would  be  entitled  to  insist  in  an  action  to  compel  exhibition.* 
Further,  a  curator  is  entitled  to  take  proceedings  to  recover 
the  minor's  writs  without  the  minor's  consent,* — an  excep- 
tion to  the  ordinary  rule  as  to  a  curator's  powers  which 
well  illustrates  a  guardian's  responsibility  for  his  ward's  writ. 
But  although  an  officer  of  Court,  a  judicial  factor  of  what- 
ever class  has  no  right,  like  that  of  the  trustee  on  a  seques- 
trated estate,*  to  get  up  titles  under  reservation  of  the 
preference  acquired  by  hypothec. 

46.  How  Pupil  Sues  and  is  Sued, — Actions  on  behalf 
of  the  pupil  proceed  properly  at  the  instance  of,  and  con- 
clude for  payment  to,  his  father,  tutor,  or  factor  loco  tutoris^ 
qua  such  only,  although  an  action  in  the  name  of  the 
pupil  with  consent  of  his  tutors  does  not  appear  to  be  incom- 
petent ;  but  a  pupil  cannot  sue  alone,  unless  he  has  no  tutor 
or  factor,  or  the  tutor  or  factor  is  defender  or  has  an  adverse 
interest,  in  which  case  the  first  step  is  to  appoint  a  tutor 
ad  litem ;  and  it  would  seem  that  where  the  action  is  raised 
in  the  pupil's  name  only  the  guardian  may  subsequently 
compear.®  In  actions  against  the  pupil,  on  the  other  hand, 
both  the  pupil  and  his  guardians  must  be  called  as  defenders, 
the  conclusions  being  against  him  and  his  guardians  nomin- 
atitn  if  known,  and  if  not  known,  against  him  and  his  tutors 

*  Haddo,   i8th  March  1630,  M.   16,254;    Pupils  Protection  Act, 
sec.  3. 

*  Reid,  loth  Jan.  1665,  M.  16,272. 

*  Webster  v,  Reid's  Trustees,  24th  Nov.  1857,  20  D.  83. 

*  Harpers,  6th  Feb.  1633,  M.  16,262  ;  M*Kirdy,  26th  May  1840, 2  D. 

949- 

*  Rennie  &  Webster  v,  Myles,  8th  Feb.  1847,  9  D.  619. 

•See  Mackay,  Practice,  i.  312-13;   Fraser,  Parent  and  Child,  pp« 
152-4  and  270-3.    The  appointment  of  tutor  ad  litem  where  the  guar- 
dian and  the  pupil  are  adverse  litigants,  is  incompetent  in  a  special 
case,  that  being  a  contract  between  parties  who  are  not  entitled  to  con- 
tract ;  Park,  15th  June  1876,  3  R.  850. 
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and  curators  generally.  Even  where  there  are  no  known 
guardians  the  pupil's  tutors  and  curators,  if  he  any  has,  must 
be  cited  edictally;  if  known,  they  should  be  cited  personally 
or  at  their  dwelling  place,  as  is  also  the  case  with  the  pupiL^ 

47.  Factor's  Title  to  Sue  wliere  Pupil  is  dead. — In  one 
case  a  factor  loco  tutorisy  whose  pupil  was  dead,  sued  as 
"  factor  loco  tntoris  to  A.  G.  M*Intosh,  a  pupil  now  deceased.** 
The  defender  was  the  pupil's  mother,  and  the  object  of  the 
action  was  to  recover  certain  charges  and  expenses  incurred 
by  the  pursuer,  under  the  authority  of  the  Court,  in  discharge 
of  his  duty  as  factor,  and  which  had  arisen  through  the 
unwarrantable  conduct  of  the  defender.  The  instance  was 
held  to  be  good.^ 

48.  Personal  Liability  of  Factor  wliere  Shares  in  a  Com- 
pany, — A  factor  loco  tutoris  who  accepts  a  transfer  of  stock  in 
a  public  company  on  behalf  of  his  ward,  and  is  entered  on  the 
register  of  shareholders,  becomes  thereby  a  partaier  of  the 
company,  and  is  liable  in  that  capacity  both  in  questions  with 
creditors  and  inter  socios?  This  is  of  course  independent  of 
the  question  whether  the  factor  is  entitled  to  hold  such  in- 
vestments.* But  where  the  curator  bo7tis  of  a  lunatic  soM 
stock  belonging  to  his  ward  without  authorising  it  to  be 
transferred  from  his  ward's  name  to  his  own,  it  was  held 
that  he  was  not  personally  liable.* 

{d)  Aliment  and  Custody  of  Pupil. 

49.  Factor  bound  to  See  to  PupiCs  Aliment. — Of  the  im- 
portant duties  which  the  existence  of  the  pupil  imposes  upon 


1  See  Frascr,  Parent  and  Child,  154-61,  227,  and  274-5;  Maday, 
Practice,  344-5  ;  where  the  authorities  are  cited  and  discussed. 

2  Paul  V,  M*Intosh,  2d  July  1841,  3  D.  1145. 

3  Lumsden  v.  Peddie,  i6th  Nov.  1866,  5  M.  34.  See  also  Lmnsden 
V.  Buchanan,  26th  Feb.  1864,  2  Macph.  695,  H.  of  L,  22d  June  1865,4 
Macq.  950 ;  Muir  v.  City  of  Glasgow  Bank,  20th  Dec  1878,  6  R.  393» 
and  7th  April  1879,  6  R.  (H.L.)  21. 

*  See  Chap.  IV.  sec.  18,  and  stipra^  sec.  39. 

^  M*Lean  v.  City  of  Glasgow  Bank,  21st  Feb.  1879,  6  R.  671. 
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*  Gordan,  yxh  June  1B32,  lo  S.  742 ;  Hamihaxj  t,  Hamilu'^n, 
nth  July  1B34,  12  S.  924.  In  one  t****^  &  tnrrix  to  ber  0"^^"!!  cb;)*«rCTft 
institnted  a  piooess  against  their  nen-oi^kin  to  have  tbc  alimcn;  sb** 
ought  to  pay  modified,  and  the  Conn  fonnd  the  acnan  f  «xv^  :  ^"^  ;bwc 
the  children  lived  with  their  mother,  who  was  in  narrow  circuni>u«*^<^  i 
MaxwdTTf.  MarweD,  nth  Fdx  1747,  M.  16^52 :  Robson  r,  M**«i>^^» 
2d  Feb.  1861,  23  D.  429. 

*  Watson,  6th  Feb.  1623,  M,  16,742,  ^. 
»  Noble,  14th  Jnly  1627,  M.  16,248;  Finnic,  22d  FcK   ^^^^  ^^^ 

16,255- 

*  Noble,  supra/  Finnic,  supra, 

*  See  next  section.  .       »i\\»<»t"\ 

*  See  infra,  sees.  73, 75, 82,  85,  and  also  sec.  8^  xv»>oi*  Uw  •«' ' 
of  the  aliment  of  those  dependent  on  the  pupil  is  treaie*'- 
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aliment  which  is  to  be  paid  to  her  partly  on  account  of  the 
pupil  and  partly  in  fulfilment  of  his  obligation  to  support  his 
mother  ;^  and  if  parties  are  at  issUe  as  to  whether  the  allow- 
ance made  by  the  factor  is  adequate,  the  Court  will,  by  remit 
or  otherwise,  satisfy  themselves  of  the  fact'  In  accounting 
for  aliment  it  would  seem  to  be  enough  if  the  slump  sum  be 
fair  and  reasonable,  and  that  separate  vouchers  for  each  item 
need  not  be  produced.' 

60.  Custody  of  Pupil, — ^A  tutor  has  charge  both  of  his 
pupil's  estate  and  of  his  person  ;^  a  factor  loco  tutoris^  on  the 
other  hand,  incurs  no  responsibility,  in  virtue  of  his  ordinaiy 
powers  merely,  with  reference  to  the  custody  of  his  pupil's 
person/  But  his  appointment  gives  him  a  title  to  complain 
to  the  Court  if  anything  is  wrong  with  the  personal  condition 
of  his  ward;  ^  and  even  if  he  has  interfered  with  the  custody 
of  his  ward  without  special  powers  the  Court  will  not  readily 
censure  him  J  It  would  seem  that  where  a  sum  is  paid  by 
trustees  for  the  pupil's  maintenance  and  education,  pajrment 
ought  to  be  made  to  the  person  in  whose  custody  the  pupO 
is,  and  not  to  the  factor  loco  tutoris? 

(e)  Accounting^. 

61.  The  general  principles  on  which  the  factor's  accounts 
should  be  made  up  have  been  already  noticed.*  It  was, 
however,  one  of  the  most  marked  improvements  introduced 
by  the  Pupils  Protection  Act  in  reference  to  the  ofHcers 

1  See  in/roj  sec.  87  ;  Scott,  23d  Dec.  1870,  8  Scot  Law  Rep.  26a 

*  Gordon,  supra, 

^  Maxwell  v.  Maxwell,  nth  Feb.  1747,  M.  16,352;  Eraser,  Parent 
and  Child,  226. 

*  Fullerton,  5th  Feb.  1675,  M.  16,291.    But  see  Fraser,  p.  213-22. 

^  Robertson  v.  Elphinstone,  28th  May  1814,  F.C. ;  Madeod  v.  HiU, 
26th  Feb.  1833,  5  Scot.  Jur.  271. 

®  Robertson  v,  Elphinstone,  supra;  Madeod  v.  Hill,  supra;  A,  B^ 
13th  June  1837,  9  Scot.  Jur.  536. 

^  Macleod  v.  Hill,  supra, 

^  Ferguson  v.  Robertson,  14th  Jan.  1869,  41  Scot  Jur.  213. 

^  Supra^  Chap.  IV.,  sec.  34. 
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under  its  scope,  that  they  are  placed  under  the  charge  of  a 
new  official  called  the  Accountant  of  Court,  whose  powers 
enable  him  to  exercise  an  adequate  supervision  over  the 
accounts  which  it  is  the  duty  of  the  factor  to  keep ;  and 
for  this  purpose  many  useful  regulations  have  been  issued. 
At  common  law  the  factor's  accounts  should  be  correctly 
vouched,  and  should  not  be  mixed  up  with  his  private 
accounts,  but  in  one  very  special  case  a  factor  was  allowed 
credit  in  his  accounts  for  unvouched  payments  which  the 
payee  denied  having  received,  and  which  were  stated  by  the 
factor  to  have  been  paid  only  by  his  giving  credit  for  them 
in  his  private  account  against  the  payee.^ 

62.  Factory  subsists  after  Expiry  for  Accounting,  —  A 
factor  is  not  entitled  to  do  anything  after  his  office  expires, 
and  he  is  liable  in  damages  and  relief  for  such  acts  ;*  but 
although  the  factor  is  thus  functus  officio,  the  factory  still  sub- 
sists to  the  effect  of  calling  him  to  account  and  of  admitting 
of  the  Pupils  Protection  Act  being  applied,  at  all  events  as 
regards  what  has  taken  place  before  the  expiry  of  the  office.' 
In  one  case  where  a  factor  loco  tutoris  had  continued  to  man- 
age after  his  ward  became  a  minor,  the  Court  refused  to  audit 
his  accounts  beyond  the  expiry  of  his  office.*  In  another, 
where  a  factor  loco  tutoris  was  appointed  to  four  children, 
one  of  whom  was  in  point  of  fact  a  minor  at  the  date  of  the 
appointment,  it  was  held  that  the  share  of  that  child  fell 
within  the  factory,  and  was  subject  to  the  same  rules  of 
accounting  in  a  question  with  the  factor  or  his  cautioners  as 
the  shares  of  the  other  children.^ 

63.  Factor  to  Lodge  Rentals,  &c.,  with  the  Accountant  of 
Court. — ^The  Pupils  Protection  Act*  requires  every  factor 

>  Guild  V.  Jafiray,  28th  Nov.  1863,  2  M.  146. 

*  See  Chap.  IV.  sec  la 

•  Jaffray,  20th  Dec  1851,  14  D.  292 ;  Accountant  of  Court  v. 
Wilson,  1 2th  Feb.  1852,  25  Scot.  Jnr.  296 ;  Baird,  15th  June  1854,  26 
Scot.  Jiu-.  498,  infra,  sec  68. 

^  Baird,  supra, 

*  Maxwell's  Trs.  v,  Jeffs,  27th  June  1862, 24  D.  1181. 

•  Sec.  3. 
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under  its  provisions  to  lodge  with  the  Accountant,  within  six 
months  from  the  date  on  which  his  bond  of  caution  shall 
have  been  received,  (i)  a  Rental  of  all  the  lands  under  his 
charge,  specifying  the  rents,  existing  leases,  and  burdens; 

(2)  a  List  of  all  the  monies  and  funds  belonging,  and  debts 
due,  to  the  estate,  specifying  the  interest  arising  from  the 
same,  the  vouchers,  and  any  securities  held  for  the  same ; 

(3)  an  Inventory  of  all  household  furniture  and  other  move- 
ables, including  rights  moveable.  And  when  the  rental, 
list,  and  inventory  have  been  approved  by  the  Accountant, 
they  are  to  be  signed  by^him  and  by  the  factor,  and  shall 
form  a  ground  of  charge  against  the  factor.  The  factor 
is  also  to  recover  and  produce  to  the  Accountant  all  writs 
and  documents  of  importance  belonging  to  the  estate, 
together  with  all  information  he  can  obtain  with  reference 
to  the  exact  nature  of  the  estate  underhis  charge.  Further, 
the  Accountant,  on  his  part,  is  to  see  that  the  factor  duly 
lodges  the  rental,  list,  and  inventory  ;  and  he  is  also,  along 
with  the  factor  or  his  agent,  to  examine,  verify,  and  adjust 
the  same,  and  to  ascertain  the  circumstances  of  the  estate, 
and  call  for  all  necessary  documents,  so  as  to  form  a  clear 
rule  of  charge  against  the  factor  at  the  commencement  of  his 
office.  The  Accountant  is  to  retain  the  rental,  list,  and 
inventory.^ 

64.  Factor  to  Close  Accounts  once  ayear^  and  Lodge  the  same 
with  Accountant. — ^The  factor  must  close  his  account  of 
charge  and  discharge  once  every  year,  on  a  day  to  be  fixed 
by  the  Accountant.^  This  date  must  be  rigidly  adhered  to, 
unless  in  the  event  of  the  termination  of  the  factory ;  and 
where  one  of  several  pupils  reaches  minority  the  account  is 
to  be  balanced  at  that  date,  and  also  at  the  subsequent 
annual  closing  date.^  Further,  the  factor  must  within  one 
month  after  the  date  of  the  annual  balance  lodge  his  accounts 
and  vouchers  with  the  Accountant,  who  may  on  cause  shown 
prorogate  the  time  for  lodging  them  for  a  period  not  exceed- 

^  Pupils  Protection  Act,  sec.  12. 

*  Pupils  Protection  Act,  sec.  4. 

^  "  Notes  "  by  Accountant  of  Court,  No.  5. 
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ing  two  months  more.^  Where  a  longer  prorogation  is 
desired,  resort  must  be  had  to  the  Court,  who  will  not  g^nt 
it  "  unless  very  special  cause  be  established."*  With  refer- 
ence to  the  day  on  which  the  factor  is  to  close  his  first 
account,  it  is  provided  that  it  shall  not  be  less  than  six 
or  more  than  eighteen  months  from  the  day  on  which  the 
Accountant  intimates  to  the  factor  that  he  has  received  his 
bond  of  caution.* 

66.  Form  of  Accounts, — The  Accountant  has  issued  a 
Form  of  Account  for  the  guidance  of  factors,  which  will  be 
found  in  the  Appendix.  Detailed  reference  ought  also  to  be 
made  to  the  Notes  by  the  Accountant  which  accompany  that 
form. 

66.  Changes  in  Estate  to  be  Reported  to  the  Accountant, — 
When  new  claims  or  property  belonging  to  the  estate  are 
discovered,  the  factor  is  to  report  the  same  in  his  next 
account  of  charge  and  discharge  to  the  Accountant,  who 
shall  make  such  alteration  on  the  rental,  list,  and  inventory 
as  may  be  thereby  rendered  necessary.*  In  practice  a 
rental  forms  an  appendix  to  each  annual  account.^ 

67.  Accountant  to  Audit  the  Accounts, — It  is  the  Accoun- 
tant's duty  to  see  that  the  factor's  accounts  of  charge  and 
discharge  with  vouchers  are  duly  lodged,  and  he  is  there- 
after to  "  examine  the  same  without  undue  delay,  and  audit 
the  account  on  the  general  principles  of  good  ordinary 
management  for  the  real  benefit  of  the  estate  and  of  those 
interested  therein  ; "  he  is  to  consider  the  investments  of  the 
estate  and  the  sufficiency  thereof,  and  may  require  from  the 
factor  all  necessary  information  and  evidence ;  he  is  also  to 
fix  the  amount  of  the  factor's  commission  for  the  period 
embraced  in  the  audit    The  result  of  the  audit  he  is  to 


*  Pupils  Protection  Act,  sec  4. 

*  On  the  principle  of  Ross,  nth  March  1856,  18  D.  795. 

*  Pupils  Protection  Act,  sec.  11. 

*  Pupils  Protection  Act,  sec^  3. 

*  "  Notes  "  by  Acconntant,  Na  10. 
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State  in  the  form  of  a  short  report*  The  fees  which  are  to 
be  charged  for  auditing  the  account  are  r^;ulated  by  the 
Act  of  Sederunt  ist  February  1850,  printed  in  the  Ap- 
pendix. 

68.  Corrections  on  tite  Account  by  tlu  Auountant. — If  the 
Accountant  has  made  any  corrections  on  the  account,  he 
must,  if  required  by  the  factor,  explain  such  corrections  and  his 
reasons  for  making  them.'  In  practice  a  draft  report  is  issued 
by  the  Accountant,  which  the  factor  should  revise  and  return 
at  latest  within  twenty  days  ;  and  he  ought  to  endeavour  to 
clear  up  all  difficulties  in  his  annual  account,  and  to  embody 
there  all  that  he  wishes  to  record  for  his  future  exoneration.' 
The  Accountant  may  also  issue  notes  at  the  annual  audit 
requiring  additional  productions  or  explanations  from  the 
factor,  who  should  sign  such  productions  or  explanations. 
Any  unnecessary  expense,  caused  by  the  neglect  to  make 
the  accounts  conclusive  at  first,  falls  upon  the  factor  per- 
sonally.* 

69.  Accountant's  Report  Conclusive  against  Factor  and 
Cautioner  if  not  Objected  to, — The  Accountant's  audit  and 
report  are  declared  to  be  conclusive  against  the  factor  and 
his  cautioner  if  written  objections  shall  not  be  lodged  by  the 
factor  within  twenty  days  from  the  date  of  the  audit  and 
report  being  communicated  to  the  factor.*  The  Court  may 
be  petitioned  to  allow  objections  to  be  lodged  after  the  lapse 
of  the  twenty  days,  but  this  indulgence  will  not  be  granted 
"  unless  very  special  cause  be  established."  •  The  cautioner 
however,  may  himself  appear  in  the  audit,  and  should  he 
desire  to  state  objections,  the  Accountant  may,  in  his  case, 
extend  the  time  for  so  doing  by  any  period  not  exceeding 
six  weeks.    The  Accountant  is,  if  required,  to  furnish  the 

'  Pupils  Protection  Act,  sec.  13. 
^  Pupils  Protection  Act,  sec.  13. 
'  "  Notes  "  by  Accountant  of  Court,  No.  14. 

*  **  Notes,"  No.  15. 

*  Pupils  Protection  Act,  sec.  1 5. 

*  Ross,  supra. 
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cautioner  with  a  copy  of  the  report,  the  expense  of  which,  as 
well  as  of  any  discussion  that  takes  place  during  or  after  the 
audit,  at  the  instance  of  the  cautioner,  is  to  fall  on  him,  not 
on  the  estate ;  and  no  objection  by  the  cautioner  is  to  be 
any  ground  for  delay  in  giving  immediate  effect  to  the 
audit^ 

60.  How  Objections  are  to  be  Disposed  of. — ^The  Ac- 
countant is  to  consider  the  objection  in  the  first  instance, 
and  alter  his  report  if  he  sees  cause ;  but  if  he  does  not 
allow  the  objection,  and  it  is  not  departed  from,  he  is  to 
transmit  the  whole  proceedings  to  the  Lord  Ordinary,  who 
may  report  the  matter,  or  decide  against  the  Accountant  or 
against  the  factor,  or  reserve  the  question  till  the  final  audit 
of  the  factor's  accounts,  which  are  to  be  balanced  for  the 
present  as  the  Lord  Ordinary  may  think  expedient  and 
just ;  but  it  is  only  in  the  event  of  the  Lord  Ordinary  decid- 
ing against  the  factor,  or  reporting,  that  the  question  may 
be  brought  under  review  of  the  Court.  Similarly  the  Court, 
on  the  question  coming  before  them  by  report  or  by  note  of 
appeal  from  the  Lord  Ordinary's  judgment,  may  pronounce 
a  definite  decision  or  may  reserve  the  point ;  and  the 
judgment  of  the  Court,  at  least  where  pronounced  in  an 
appeal  at  the  instance  of  the  factor,  is  not  to  be  subject  to 
appeal  until  the  termination  of  the  factory,  unless  with  the 
leave  of  the  Court.  The  factor  is  apparently  entitled  to 
have  decisions  against  him  by  the  Court  or  the  Lord  Ordi- 
nary opened  up,  on  cause  shown,  at  the  termination  of  the 
factory.* 

61.  Accountants  Report  not  Conclusive  against  otJur 
Parties.  —  While  the  Accountant's  audit  and  report,  un- 
objected to,  are  thus  conclusive  against  the  factor  and  his 
cautioner,  it  is  different  with  other  parties  interested  in  the 
estate,  who  are  not  bound,  although  they  are  entitled,*  to  be 
present  at  the  annual  audit  and  to  state  objections  thereto. 


*  Pupils  Protection  Act,  sec.  16. 

•  Pupils  Protection  Act,  sec  1 5. 

'  Condie  v.  Stewart,  loth  Dec.  1834,  7  Scot.  Jur.  95 ;   Pupils  Pro- 
tection Act,  sec  17,  to  be  quoted  immediately. 
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The  Pupils  Protection  Act^  provides  "that,  either  at  the 
termination  of  the  factory  or  during  its  subsistence,  it  shall 
be  competent  for  any  party  beneficially  interested  in  the 
estate,  or  for  any  succeeding  factor,  to  make  appearance, 
and  upon  cause  shown  to  open  up  the  audit  of  all  accounts 
which  have  been  audited  by  the  Accountant  in  absence  of 
such  party  or  succeeding  factor,  and  also  all  questions  in 
the  accounting  which  have  either  not  been  submitted  to 
the  decision  of  the  Lord  Ordinary  or  the  Court,  or  been 
reserved,  and  also  all  questions  which  have  been  decided 
merely  as  between  the  Accountant  and  the  factor,  or 
between  the  factor  and  some  other  beneficiary,  reserving 
always  to  the  factor  and  his  representatives  their  answers 
and  defences  as  accords  of  law ;  but  if  such  party  or  suc- 
ceeding factor  shall  so  appear,  and  such  questions  shall  be 
opened  up  and  decided,  the  judgment,  if  pronounced 
between  the  factor  and  a  party  beneficially  interested,  shall 
be  final  and  conclusive  as  between  them  and  their  represen- 
tatives, and  if  pronounced  between  the  factor  and  succeed- 
ing factor,  shall  be  final  and  conclusive  against  the  factor 
and  the  estate."  It  is  further  provided*  that  any  person 
called,  or  having  a  right  to  appear  in  the  factor's  petition 
for  discharge,  may,  "  upon  cause  shown,  open  up  the  audit 
of  the  factor's  accounts,  and  thereafter,  and  after  receiving 
the  report  of  the  Accountant,  and  making  any  further 
inquiry  which  may  be  necessary,  the  Court  shall  pronounce 
judgment  thereon ;  and  such  judgment,  if  it  shall  discharge 
such  factor,  tutor,  or  curator,  shall  be  final  and  conclusive 
against  all  parties  concerned  though  pronounced  in  absence, 
provided  the  same  shall  not  be  opened  up  as  a  decree  in 
absence  in  the  Court  of  Session  within  the  time  limited  for 
appealing  to  the  House  of  Lords,  or  shall  not  be  appealed 
from  within  that  time." 

62.  Coimnission, — It  is  no  part  of  a  factor's  duty  to  fix 
his  own  commission  ;  and  under  the  Act  of  Sederunt  1730, 

^  Sec.  17.  *  Sec.  34. 
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as  we  have  seen/  the  fixing  was  left  to  the  discretion  of  the 
Court.  The  Pupils  Protection  Act,  however,  specially  pro- 
vides^ that  the  Accountant  "shall  fix  the  amount  of  the 
factor's  commission  for  the  period  embraced  by  the  audit,  ac- 
cording to  his  opinion  of  what  is  just  in  each  particular  case." 
In  practice  the  factor  states  at  the  end  of  his  account  whether 
he  desires  any  commission,  and  if  so,  what  amount  he  deems 
to  be  due,  and  how  it  is  arrived  at.  But  he  must  not  include 
the  commission  in  the  account  and  take  credit  for  it.  The 
commission,  as  fixed  by  the  Accountant,  comes  into  the 
next  annual  account.'  The  observations  as  to  the  amount 
and  the  nature  of  the  factor's  commission  previously  made 
apply  also  to  factors  under  the  Pupils  Protection  Act* 
Where  the  factor  is  the  party  entitled  to  be  tutor-at-law, 
it  is  usually  made  a  condition  that  he  shall  act  gratuitously, 
but  this  will  not  be  done  ex  post  facto? 

63.  Interest. — As  we  have  seen,  certain  rules,  based  on 
the  1st  section  of  the  Act  of  Sederunt  1730,  have  been  laid 
down  regarding  the  interest  due  by  factors  on  sums  belong- 
ing to  the  estate  which  they  have  recovered,  or  by  diligence 
might  have  recovered.®  In  the  case  of  the  officers  under  the 
Pupils  Protection  Act  these  rules  are  probably  still  in  force 
in  so  far  as  regards  sums  which  the  factor  might  have 
recovered ;  ^  but  a  new  and  more  stringent  rule  has  been 
introduced  to  regulate  the  interest  due  by  such  factors  on 
sums  actually  in  their  hands  unbanked.^ 

if)  Penalties, 

64.  Powers  of  Accountant, — The  penalties  imposed  by  the 
Act  of  Sederunt  1730,  which  have  already  been   noticed,® 

See  Chapter  IV.,  sec.  41. 

Sec.  13. 

"Notes"  by  Accountant,  No.  11. 

See  Chapter  IV.,  sees.  41  and  42. 

See  supra^  sec.  26. 

See  Chap.  IV.,  sees.  37-40» 

See  however  Pupils  Protection  Act,  sec.  14. 

See  Pupils  Protection  Act,  sec  5,  and  infra^  sees.  68  and  69. 

Chap.  IV.  sec  43. 
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have  practically  been  superseded  by  those  introduced  by  the 
Pupils  Protection  Act,  which  are  not  only  in  some  respects 
more  severe  in  themselves,  but  are  greatly  more  efficient, 
from  the  powers  which  the  Accountant  of  Court  has  of 
seeing  that  they  are  put  in  force. 

Accountant  may  make  Requisitions  and  Orders  on  Factor, 
— The  Accountant  is  empowered  to  make  requisitions  and 
orders  on  the  factor ;  and  if  these  are  disobeyed  or  n^lected, 
he  is  to  report  to  the  Lord  Ordinary,  giving  previous  notice 
to  the  factor  or  his  agent,  who  must  lodge  objections  within 
forty-eight  hours  from  such  notice ;  and  the  Lord  Ordinaiys 
interlocutor  is  to  be  final  against  the  Accountant,  and  also 
against  the  factor  unless  he  gives  notice  at  the  time  of  pro- 
nouncing judgment  that  he  intends  to  bring  the  judgment 
under  review ;  and  then  an  interim  order  may  be  made  which 
is  not  to  be  subject  to  review.^ 

Also  to  report  Factor's  Failure  in  Duty. — The  Accountant 
is  further,  whenever  requisite,  to  report  to  the  Lord  Ordinary 
or  the  Court  any  disobedience  of  any  requisition  or  order, 
or  any  misconduct  or  failure  in  duty,  on  the  part  of  a  factor, 
or  any  claims  arising  against  a  dismissed  factor  or  factor^s 
cautioner,  or  against  the  representatives  of  a  factor  or 
cautioner  deceased  ;*  and  the  Lord  Ordinary  or  the  Court 
may  deal  with  the  matter  immediately  as  accords  of  law.* 

Also  may  Submit  a  Case  to  tJu  Lord  Advocate. — ^Whcre 
the  Accountant  possesses  information  which  leads  him  on 
reasonable  grounds  to  suspect  malversation  or  misconduct 
on  the  part  of  the  factor,  such  as  may  infer  removal  or  punish- 
ment, he  may  lay  a  case  before  the  Lord  Advocate,  who  may 
direct  such  inquiry  and  take  such  proceedings  by  petition 
and  complaint  or  otherwise  as  he  shall  think  proper.*  In 
one  case,  where  a  factor  after  repeated  requisitions  failed  to 
lodge  an  account  of  his  intromission,  the  Court,  on  the 
report  of  the  Accountant,  ordered  a  case  to  be  laid  before 
the  Lord  Advocate,*  who,  however,  in  the  result  did  not  take 

*  Pupils  Protection  Act,  sec.  19. 
'  Pupils  Protection  Act,  sec.  20. 
'  Pupils  Protection  Act,  sec  21. 

*  Accountant  of  Court  v.  Jaffray,  20th  Dec.  1851,  14  D.  292. 


Chap.  Vli.]  FACTORS  LOCO  TUTORIS.  209 

proceedings  against  the  factor,  being  satisfied,  on  the  report 
of  the  new  factor,  that  the  former  officer  had  not  been  guilty 
of  malversation.^  In  this  case  the  factory  had  come  to  an 
end  before  these  proceedings  took  place. 

May  require  Information  from  Banks, — With  the  view  of 
seeing  that  the  factor  is  duly  fulfilling  his  obligation  to  bank 
the  money  belonging  to  the  estate  which  is  uninvested,  the 
Accountant  is  empowered  to  require  the  officers  of  the  bank, 
with  which  the  factor  has  opened  an  account  for  the  estate 
under  his  care,  to  exhibit  all  entries  in  the  books  of  the  bank 
connected  with  the  estate,  and  the  officers  are  to  exhibit 
accordingly,  and  to  allow  the  Accountant  to  take  copies.^ 

65.  Penalties  an  Factor  for  Misconduct, — The  Act '  pro- 
vides "  that  if  the  factor  shall  misconduct  himself,  or  fail  in 
the  discharge  of  his  duty,  he  shall  be  liable  to  such  fine,  and 
to  the  forfeiture  of  the  whole  or  any  part  of  his  commission, 
and  to  suspension  or  removal  from  his  office  as  factor,  and 
to  payment  of  expenses,  or  to  any  one  or  more  of  such 
penalties  as  the  Court  in  its  discretion  shall  decide ;  and 
that  over  and  above  such  further  liability  as  he  may  be  sub- 
ject to  as  accords  of  law,  in  reparation  of  any  loss  or  damage 
sustained  by  the  estate  in  consequence  of  such  misconduct  or 
failure."  These  penalties  are  not  imperative,  and  the  Court 
may  merely  reprimand  the  factor.*  In  one  case  a  factor 
was  fined  £\o  with  expenses  for  failure  to  lodge  accounts 
in  terms  of  the  general  instructions  issued  by  the  Accountant 
to  all  factors.*  He  had,  however,  by  the  time  the  matter 
came  to  be  decided,  actually  lodged  the  accounts ;  and  where 
factors  refuse  or  neglect  to  comply  with  repeated  requisi- 
tions by  the  Accountant  the  Court  may  remove  them.*  In 
one  case,  after  there  had  been  repeated  requisitions  by  the 

*  Accountant  of  Court  v,  Jaffray,  i8th  Nov.  1854,  17  D.  71. 

*  Pupils  Protection  Act,  sec.  33. 
»  Sect.  6. 

*  Accountant  of  Court  v.  Hutton,  15th  Jan.  1852,  14  D.  330. 

*  Accountant  of  Court  v.  A  B,  5 A  June  1852,  i  Stuart  794. 

*  Accountant  of  Court  v.  Macalister,  22d  Dec.  1853,  16  D.  301  ;  Ac- 
countant of  Court  V,  Wilkie,  8th  March  1856,  18  D.  793. 

p 
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Accountant,  and  the  matter  had  been  reported  by  the  Lord 
Ordinary  to  the  Court,  the  factor  died.  The  Court  appointed 
a  new  factor  ad  interim  to  ascertain  the  state  of  the  pupil's 
funds,  and  to  make  effectual  any  claims  against  the  late 
factor's  estate.* 

66.  Imprisonment  of  Factor. — ^The  Court,  where  the  factor 
is  disobedient,  are  not  limited  to  removing  him  ;  they  may 
order  him  to  be  imprisoned,  but  in  doing  so  they  proceed, 
not  on  the  above-quoted  enactment,  but  on  the  common  law, 
holding  the  factor  to  be  guilty  of  a  contempt  of  Court* 

67.  Penalty  for  Failure  to  Lodge  Money  in  Bank. — ^The 
factor  is  required  to  lodge  the  money  in  his  hands  "  in  one 
of  the  banks  in  Scotland  established  by  Act  of  Parliament 
or  Royal  Charter,"  in  a  separate  account  or  deposit  in  his  own 
name  as  factor ;  and  if  he  "  shall  keep  in  his  hands  more  than 
;^5o  of  money  belonging  to  the  estate  for  more  than  ten 
days  he  shall  be  charged  with  a  sum  to  the  estate  at  the  rate 
oi  £20  per  centum  per  annum  on  the  excess  of  the  said  sum 
of  ;^50  for  such  time  as  it  shall  be  in  his  hands  be}^nd  the 
said  ten  days ;  and  unless  the  money  has  been  so  kept  from 
innocent  causes  the  factor  shall  be  dismissed  from  his  office, 
and  shall  have  no  claim  for  commission."  • 

68.  Penal  Interest. — It  is  settled  that  the  imposition  of 
the  penal  interest  under  the  above  section  is  imperative,  the 
Court  having  no  discretion  to  remit  or  diminish  it*  even 
where  the  management  has  been  in  every  respect  beneficial' 
Further,  the  Court  impose  the  penalty  whether  the  minor,  or 
other  party  interested,  objects  or  not,  leaving  it  to  him  to 
repay  the  penal  interest  should  he  choose,'  in  this  differing 
from  common  law  penalties,  which  the  Court  will  not  impose 

1  Wield,  29th  Nov.  1851,  24  Scot  Jur.  44. 

^  Accountant  of  Court  v.  Macalister,  supra;  Accountant  of  Court  %* 
Wilkie,  supra. 

^  Pupils  Protection  Act,  sec.  5. 

*  Macdonald,  8th  July  1854,  16  D.  1023. 

*  Ballingal,  3d  June  1853,  15  D.  711. 

*  Accountant  of  Court,  13th  Feb.  1852,  i  Stuart  441. 
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should  the  parties  interested,  being  in  a  position  to  act  for 
themselves,  not  press  for  the  penalty.^  But  the  penalty  does 
not  apply  to  factories  which  had  terminated  before  the  Act 
came  into  operation,  although  the  factor  had  not  been  dis- 
charged ;  *  nor  is  it  exigible  after  the  death  of  the  officer.' 
Where  a  factory  came  to  an  end  through  the  pupil  reaching 
minority,  it  was  held  in  one  case,  on  the  principle  that  the 
factory  subsists  and  the  statute  applies  until  the  officer  is 
discharged,  that  penal  interest  must  be  reckoned  up  to  the 
date  of  discharge.*  In  a  more  recent  case,  however,  it  was 
not  charged  against  the  cautioner  for  the  period  after  the 
date  of  the  factor's  removal.^  It  does  not  clearly  appear 
whether  the  penalty  would  be  exigible  if  the  money  be  duly 
deposited  in  bank,  but  not  in  one  of  the  banks  specified  in 
the  statute.     It  is  thought  that  it  would  not.* 

69.  Loss  of  Commission  and  Dismissal  from  Office. — It 
would  also  appear  that  the  other  penalties  imposed  by  the 
5th  section — loss  of  commission  and  dismissal  from  office — 
are  equally  imperative,  unless  the  Court  should  be  of  opinion 
that  "  the  money  has  been  so  kept  from  innocent  causes." 
This  is  illustrated  by  one  case  in  which  a  factor  obtained 
from  his  ward,  who  had  become  a  major,  a  discharge  re- 
serving his  right  to  commission,  but  the  Court  refused  to 
recognise  the  discharge,  and  after  examining  the  factor's 
accounts  disallowed  his  claim  for  commission,  observing  that 
the  ward  might,  if  she  pleased,  pay  the  commission  ex  gratia,^ 
In  another  case,  in  which  the  factor  has  been  found  liable  in 

1  Edmond  v.  Shaw,  loth  March  1853,  15  D.  521. 
'  Edmond  v,  Shaw,  suprcu 

*  Ballingal,  supra. 

*  Accountant  of  Court  v,  Wilson,  12th  Feb.  1852,  25  Scot.  Jur.  296  ; 
Accountant  of  Court  v.  Jaffray,  supra, 

•  Maxwell's  Trustees  v.  Jeffs,  27th  June  1862,  24  D.  1181.  See  also 
Johnstone  v.  Johnstone,  i8th  Feb.  1826,  4  S.  482 ;  and  also  Baird, 
15th  June  1854,  26  Scot  Jur.  498. 

•  Sec  Mcthven's  Executors  v.  Edinburgh,  Perth,  and  Dundee  Rail- 
way, 1st  July  1851,  13  D.  1262 ;  Dunmore,  2d  Dec.  1834,  13  S.  116. 

'  Accountant  of  Court,  13th  Feb.  1852,  i  Stuart  441. 
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the  loss  of  half  his  commission,  under  the  Act  of  Sederunt 
1730,  for  a  number  of  years  previous  to  the  Pupils  ProtectioD 
Act,  it  was  argued  that  the  money  had  been  innocently  kept 
because  he  did  not  know  what  would  be  the  result  of  the  ac- 
counting, and  did  not  expect  to  be  mulcted  in  half  his  commis- 
sion— the  allowance  of  which,  he  said,  would  have  brought  the 
balance  under  ;^5o ;  but  the  Court  disregarded  this  plea,  and 
held  that  it  was  the  factor's  own  fault  that  he  did  not  regu- 
larly lodge  his  accounts,  and  that  he  was  bound  to  know 
what  might  be  the  consequences  of  his  n^lect  of  the  Act  of 
Sederunt.^  In  one  case,  however,  where  the  factor  retained 
;£'500  in  his  own  hands,  but  allowed  four  per  cent,  interest, 
which  was  considerably  above  the  bank  rate,  and  always  had  a 
large  sum  in  bank  in  his  own  name  as  an  individual,  the  Court, 
while  they  had  no  alternative  but  to  impose  the  penal  in- 
terest, allowed  the  factor  his  full  commission.  The  Ac- 
countant reported  that  he  was  satisfied  that  the  factor's 
failure  to  deposit  the  funds  in  bank  arose  simply  from  his 
ignorance  of  the  requirements  of  the  statute,  and  that  his 
management  had  proved  beneficial  to  the  estate  while  it  had 
been  unprofitable  to  himself.*  • 

V.  Special  Powers. 

70.  The  common  law  rules  already  stated,*  with  reference 
to  the  special  powers  which  the  Court  will  confer  on  their 
officers,  apply,  so  far  as  they  go,  to  factors  loco  ttUoris;  but  in 
the  first  place  the  Pupils  Protection  Act*  has  introduced 
several  important  modifications  of  these  rules,  and  secondly 
the  needs  of  the  pupil  have  made  it  necessary  for  the  Court 
to  grant  special  powers  to  factors  loco  tutoris^  which  could 
rarely,  if  ever,  be  required  where  there  is  no  ward. 

71.  Changes  introduced  by  Pupils  Protection  Act. — The 
changes  which  the  Pupils  Protection  Act  has  introduced  re- 

*  Macdonald,  8th  July  1854,  16  D.  1023. 
'  Ballingal,  3d  June  1853,  15  D.  711. 

'  Chap.  IV.,  sees.  57-95. 

*  12  and  13  Vict.  cap.  51. 
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late  to  certain  unusual  acts  of  administration.^  In  the  first 
place,  a  factor  desiring  to  have  power  to  perform  these  acts 
does  not  now  require  to  instruct  the  existence  of  an  absolute 
necessity,  but  only  of  "a  strong  expediency;"  and  with  the 
view  of  ascertaining  this,  provision  is  made  for  an  inquiry  by 
the  Accountant,  who  is  to  give  a  written  opinion,  which  is  to 
be  submitted  to  the  Lord  Ordinary.  Under  the  Act  as  it 
originally  stood  the  Lord  Ordinary,  with  or  without  further 
inquiry,  reported  the  matter  to  the  Court,  but  under  the  Dis- 
tribution of  Business  Act  1857  ^tll  petitions,  applications,  and 
reports  under  the  Pupils  Protection  Act  are  to  be  disposed 
of  by  the  Lord  Ordinary  in  the  first  instance,  unless  he  shall 
seecause  to  report  to  the  Court.*  These  applications  are  to 
take  the  form  of  a  note  to  the  Lord  Ordinary,  not  of  a  peti- 
tion, which,  as  regards  cases  under  the  Act,  is  probably  in- 
competent.' Lastly,  in  cases  where  the  Act  has  been  adopted, 
the  decision  of  the  Court,  1.^.,  of  the  Inner  House,  is  declared 
to  be  final  and  not  subject  to  appeal.  The  cases  to  which 
these  provisions  apply  are  four,  viz. : — 

1.  Abatement  of  rent,  either  temporarily  or  permanently. 

2.  Renewing  or  granting  leases  for  a  period  of  years. 

3.  Improvements  on  the  estate  by  draining,  building, 

fencing,  or  otherwise. 

4.  Purchase  of  annuities  with  the  whole  or  part  of  the 

estate,  which  may  be  made  when  such  a  measure 
appears  "  proper  for  the  comfort  or  welfare  of"  the 
lunatic  or  other  incapable. 
The  section  further  contains  a  valuable  enactment  with  re- 
ference to  charging  entailed  estates  with  debts,  and  closes 
with  the  provision  that  "in  all  other  matters  in  which  special 
powers  are  according  to  the  existing  practice  in  use  to  be 
granted  by  the  Court,  the  Court  shall  have  power  to  grant 
the  same  in  like  manner  and  form  as  is  above  provided ;" 
but  in  such  cases  the  new  form  of  procedure  is  optional 
merely,  not  imperative.* 

^Scc  7. 

'  20  and  21  Vict.  cap.  56,  sec.  4,  sub-sec.  5,  and  sec.  5 

*  Mackenzie,  20th  March  1862,  24  D.  844.    The  procedure  is  detailed 
in  **  Notes"  by  the  Accountant  No.  16. 

*  Mackenzie,  supra. 
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(a)  Power  to  Sell  Heritage. 

72.  It  has  been  laid  down  that  the  Court  could  sanction 
the  alienation  of  a  minor's  heritage  by  his  guardian  in  three 
cases  only  : — (i)  where  the  sale  was  for  the  payment  of  debt; 
or  (2)  where  it  was  for  the  minor's  aliment ;  or  (3)  where 
there  was  urgency  to  avoid  loss ;  and  that  even  as  r^^ards 
these  situations  the  Court  and  the  guardian  could  not  in  law 
do  anything  but  acts  of  necessary  administration.^  The  first 
and  third  of  these  cases  have  already  been  considered;'  it  re- 
mains to  consider  the  second.* 

73.  Sale  for  Aliment  of  Ward. — ^As  we  have  seen,  the 
aliment  of  his  ward  is  a  primary  duty  for  the  fulfilment  of 
which  an  officer  requires  no  special  powers.*  It  may,  how- 
ever, be  necessary  for  him  to  obtain  special  powers  to  sell 
heritage,  to  borrow,  or  the  like,  that  he  may  have  the  means 
of  fulfilling  this  duty.  Thus,  where  the  sum  necessary  to  re- 
pair a  property  was  disproportionate  to  its  value,  and  the  fiiee 
rental  was  inadequate  to  the  support  of  the  lunatic,  the 
curator  bonis  was  authorised  to  sell  it,'^  and  with  the  proceeds 
to  purchase  an  annuity.®  Again,  where  a  lunatic's  estate  was 
evidently  inadequate  for  her  support,  her  curator  got  power 
to  realise  what  of  the  heritage  required  to  be  sold,  also  in 
order  to  purchase  an  annuity  for  her.^  Similarly,  where  it 
was  the  only  way  of  getting  a  surplus  of  the  estate  for  a 
lunatic's  maintenance  after  payment  of  creditors,  authority  to 
sell  by  public  roup  was  granted.*  The  ward's  interests 
being  those  to  which  the  curator  and  the  Court  will  primarily 


*  Colt,  3d  July  1801,  M.  App.  voce  Tutor ;  see  also  Vcre,  29th  Feb. 
1804,  M.  16,389;  Finlayson,  22d  Dec.  1810,  F.C. 

*  See  supra^  Chap.  IV.,  sec.  62. 

^  As  regards  sale  for  payment  of  entailer's  debts,  see  n^ra  sec  94. 

*  See  supra  49. 

*  Finlayson  v.  Kidd,  4th  June  1835,  ^3  S.  861. 

*  Finlayson  v.  Kidd,  i6th  Jan.  1836,  14  S.  219. 
^  Innes,  17th  July  1846,  8  D.  1211. 

8  Dunbar,  7th  July  1847, 9  1^*  U26;  see  also  Kirkland,  6th  Jane  18481 
10  D.  1232. 
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attend,  authority  to  sell  heritage  to  meet  an  insufficient  in- 
come will  be  granted  although  the  next  heir  oppose.^ 

74.  Sale  for  A  liment  of  those  dependent  on  Pupil, — ^Another 
ground  for  selling,  or  for  borrowing,  which  more  properly  falls 
under  the  first  of  the  classes  above  mentioned,  viz.,  the  dis- 
charge of  debt,  is  found  in  demands  for  aliment  by  those  who 
have  a  claim  against  the  ward,  whether  ex  debito  naturali  or 

jure  representationis.  In  such  cases  the  Court  will  authorise 
the  factor  to  sell  or  to  borrow  on  a  case  of  necessity  being 
made  out,  provided  that  the  interests  of  the  ward  are  not  pre- 
judiced thereby,  and  that  the  claims  of  others  who  have  equal 
rights  against  the  ward  are  not  unduly  lost  sight  of.* 

(d)  Power  to  Borrow  and  to  Feu, 

75.  Factors  will  obtain  power  to  borrow  or  to  feu  on  the 
principles  previously  stated,*  taken  in  conjunction  with  what 
is  contained  in  the  immediately  preceding  sections.  In  one 
case  a  factor  loco  tutoris  was  authorised  to  borrow  £\QO  on 
the  security  of  his  .ward's  heritage,  in  order  to  repay  ad- 
vances which  he  himself  had  made  for  his  ward's  main- 
tenance.^ This,  however,  seems,  on  the  principles  which 
have  always  attached  suspicion  to  transactions  between  a 
guardian  and  his  ward,*  to  be  a  very  doubtful  precedent 
The  proceeding  would  not  relieve  the  creditor  from  the  obli- 
gation of  proving  that  the  sum  he  lent  was  in  rem  versum 
of  the  pupil,  in  the  event  of  the  transaction  being  afterwards 
challenged.' 

76.  Borrowing  on  a  Policy  of  Insurance, — ^The  needs  of 
the  pupil,  for  maintenance  and  education,  however,  may 
make  it  necessary  for  his  factor  to  enter  into  borrowing 

transactions  of  another   sort   than   on   heritable   security. 

. II  ■ 

»  Lindsay  v,  Somerville,  17th  Feb.  1857,  19  D.  455. 

*  Maconochie,  15th  March  1861,  23  D.  74a 

•  Chap.  IV.,  sec  69. 

♦  Agnew,  8th  June  1837,  15  S.  1094. 

•  See  Chap.  IV.,  sec  36. 

*  Graham,  31st  Jan.  1735,  M.  16,339. 
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Thus,  where  the  pupil  was  next  heir  to  an  entailed  estate  of 
;£'8oo  a-year,  but  had  no  funds  for  his  maintenance  and 
education,  his  factor  loco  tutoris  was  empowered  to  insure 
his  life  for  ;^500  against  that  of  the  heir  in  possession,  and 
immediately  to  borrow  one-half  of  the  £soo  on  the  security 
of  the  policy  for  the  purposes  mentioned.^ 

77.  Wfiere  Ward's  only  Funds  dependent  on  result  of  an 
Action, — ^Another  very  special  case  occurred  where  the  legi- 
timacy of  a  ward  was  challenged  by  his  younger  brother, 
and  the  curator  bonis  of  the  elder  agreed  with  the  younger 
that  the  expenses  of  all  parties  should  come  out  of  the  estate 
in  any  event,  the  ward  having  no.  other  funds.  The  litigation 
terminated  in  the  lunatic's  favour,  and  the  Court,  ex  post 
factOy  sanctioned  the  agreement,  but  observed  that,  as  a  rule, 
when  such  transactions  were  entered  into  without  authority, 
the  factor  would  be  left  to  extricate  himself  as  best  he 
could.* 

78.  Power  to  Borrow  wftere  Ward  merely  Liferenter. — In 
one  case  where  the  ward  was  merely  liferenter  of  an  estate,  the 
Court  refused  power  to  borrow  at  common  law,  although  the 
factor  was  authorised  to  grant  leases,  and  also  expend  money 
on  improvements  which  had  been  contemplated  by  the 
truster,  the  ward's  father.'  In  that  case  it  was  proposed  to 
borrow  from  the  Lands  Improvement  Company,  whose  Act* 
appeared  to  confer  such  powers,  but  the  Court  declined  to 
interpone  their  authority  even  on  this  ground,  holding  that 
if,  as  the  factor  contended,  he  was  within  the  scope  of  the 
Act,  their  doing  so  would  be  a  work  of  supererogation. 

(c)  Powers  Relative  to  Leases. 

79.  The  general  rules  regarding  leases  have  already  been 
stated.^     In  addition,  it  is  to  be  noted  that  under  the  Pupils 

^  M'Gruther,  27th  Feb.  1835,  '3  S.  569.  See  also  Buchan,fV0u, 
sec.  82. 

*  Aikman  v.  Mackenzie,  17th  July  1863,  i  M.  114a 

*  Stuart,  17th  July  1857,  29  Scot.  Jur.  483. 
^  16  and  17  Vict.  c.  154,  sees.  26  and  31. 

*  Chap.  IV.,  sees.  71-79. 
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Protection  Act  "  if  it  at  any  time  shall  appear  to  the  factor 
that  there  is  a  strong  expediency  for  granting  abatement  of 
rent,  either  temporarily  or  permanently,  or  for  renewing  or 
granting  a  lease  for  a  period  of  years,"  he  may,  by  adopting 
the  procedure  introduced  by  the  Act,*  bring  the  matter  before 
the  Court  in  order  to  obtain  their  sanction. 

(d)  Power  to  Make  up  Titles. 

m 

80.  Are  Special  Powers  Necessary? — ^Tutors,  it  would 
appear,  do  not  require  special  powers  to  make  up  titles  in 
their  ward's  name  to  the  estate  under  their  charge  ;•  and,  on 
the  general  principle  that  the  powers  of  factors  loco  tutoris 
as  regards  their  ward's  estate  are  identical  with  those  of 
tutors,*  the  law  in  reference  to  such  officers  making  up  titles 
ought  to  be  the  same.  Nevertheless,  there  are  numerous 
cases  in  which  the  Court  have  interponed  their  authority  to 
such  acts ;  and  although  this  practice  does  not  prove  that 
such  authority  is  necessarj^  seeing  that  the  Court  have  fre- 
quently authorised  what  was  within  the  factor's  ordinary 
powers,  it  at  least  shows  what  the  view  of  factors  and  their 
advisers  on  the  point  is. 

Circumstances  in  which  Special  Powers  will  be  Granted. — 
It  would  appear  that  the  Court  in  general,  at  least  under  the 
old  practice,  required  the  factor  to  set  forth  why  it  was  ne- 
cessary to  have  the  titles  made  up.*  Thus,  factors  loco 
ttUoris  have  been  authorised  to  make  up  their  ward's  titles 
to  entailed  estates  and  grant  leases  or  entries  ;^  and  curators 
bonis  to  parties  incapable  have  got  similar  authority.^  In 
another  case  the  object  was  to  make  up  the  pupil's  titles  as 

»Sec7. 

•  Suproj  sec  71. 

'  Fraser,  Parent  and  Child,  2d  edit  p.  499. 
^  See  suprc^  sec  i. 

•  Wilson,  14th  July  1853,  2  Stuart,  559. 

•  Anstruthers,  3d  March  1818,  F.C. ;  Ker,  24tli  Jan.  1839,  14  F.  451 ; 
MacKay,  i8th  July  1848,  10  D.  1493. 

^  Blaikie,  ist  Feb.  1827,  5  S.  249;  Campbell,  20th  Jan.  1829,  7  S. 
396. 
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heir-portioner  to  concur  in  discharging  a  bond.*  Again,  a 
factor  loco  tutoris  got  special  powers  to  make  up  a  title  in 
the  pupil's  person  as  his  father's  heir  in  order  to  complete  a 
progress,  but  only  on  condition  that  the  parties  whose  in* 
terests  were  to  be  thus  served  freed  the  pupil  of  all  the 
expense.'  Similarly  the  lunatic  heir  of  a  partner  was  autho- 
rised to  complete  his  ward's  titles  on  the  same  condition  as 
to  the  expenses,  in  order  to  the  disposal  of  property  feudally 
vested  in  the  company  ;*  but  where  the  lunatic  was  himself 
the  partner  the  rule  as  to  expenses  is  different.*  What  urged 
a  factor  loco  tutoris  in  one  case  to  obtain  power  to  make  up 
his  pupil's  titles  was  his  desire  to  implement  a  decree  of 
division  of  the  property  pronounced  just  before  the  pupil's 
father's  death.*  The  superior's  demand  for  an  entry  in  one 
portion  of  the  estate,  and  the  vassal's  anxiety  for  a  similar 
step  in  another  were  the  considerations  on  which  the  Court 
sanctioned  a  factor  loco  tutoris  making  up  his  pupil's  titles 
by  service,  entry,  and  infeftment*  The  carrying  through  of 
a  transaction  of  which  the  Court  had  approved  was  the 
reason  for  authorising  another  factor  to  complete  his  pupil's 
titles.^  In  a  similar  case  the  other  party  to  the  transaction 
tried  to  repudiate  it  by  excepting  to  the  title  offered  by  the 
factor,  but  the  Court  held  that  in  the  circumstances  he  was 
bound  to  accept.*  A  factor  loco  absentis  got  power  to  com- 
plete the  absentee's  title  where  the  superior  demanded  an 
entry  and  a  debtor  wished  to  pay  up  a  heritable  debt;* 
and  the  discharge  of  such  a  debt  alone  has  more  than  once 


^  Macdonald,  i6th  July  1845,  I7  Scot.  Jur.  539. 

*  Mark,  5th  Dec.  1829,  8  S.  195. 

*  Dickson,  nth  June  1836,  14  S.  958. 

*  Ellis,  14th  Dec  1836,  15  S.  262. 

*  Livingstone,  3d  July  1835,  13  S.  1033. 
^  Dykes,  29th  Nov.  1836,  15  S.  156. 

'  Donaldson,  8th  March  1838,  16  S.  813. 

"  Muller,  2 1st  Feb.  1852,  not  reported,  but  noticed  in  MuUer  %• 
Donaldson,  nth  Feb.  1854,  16  D.  536 ;  see  also  Scott,  21st  Feb.  1856^ 
18  D.  624. 

*  Tumbull,  22d  Dec.  1838,  14  F.  388.  See  also  Brown,  sth  Dec 
1840,  3  D.  188  ;  Cuthbertson,  23d  Nov.  1841,  4  D.  58. 
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been  the  factor's  object/  although,  if  the  creditor  chooses,  the 
Court  will  authorise  a  discharge  by  a  factor  whose  ward  has 
not  made  up  titles  when  special  circumstances  render  that 
step  diflficult^  In  ordinary  cases,  however,  where  titles  have 
been  made  up,  the  authority  of  the  Court  to  the  discharge  is 
unnecessary.*  The  fulfilment  of  an  obligation  which  the  in- 
capable had  incurred  was  the  reason  why  his  curator  bonis 
got  authority  to  complete  his  ward's  titles  in  one  case;* 
and  similarly,  where  the  obligation  had  been  contracted  by 
the  pupil's  father.*  The  necessity  to  sell  heritage  is  another 
not  uncommon  reason.^ 

81.  Titles  to  Land  Consolidation  Act  of  1868. — ^The  ques- 
tion whether  a  factor  loco  tutoris  requires  special  powers  to 
complete  his  ward's  titles  has  been  practically  set  at  rest  by 
the  Titles  to  Land  Act  of  1868,^  which,  or  rather  the  Amend- 
ing Act  of  1869,®  for  the  first  time  applied  to  factors  loco 
tutoris  and  other  cases  in  which  there  is  a  ward,  the  prin- 
ciples already  in  force  in  regard  to  trust-factors  and  officers 
of  that  class.  This  enactment  requires  the  authority  of  the 
Court  to  be  obtained  in  all  instances  in  which  the  new  and 
simple  procedure  is  to  be  followed,  which  it  always  will  be 
except  in  cases  of  complicated  title.®  The  provisions  of  the 
Conveyancing  Act  of  1874^®  are  probably  confined  to  the 
case  of  trust-factors.^ 

(e)  Purchase  of  an  Annuity. 

82.  The  purchase  of  an  annuity  for  the  support  of  a  ward 
whose  income  would  otherwise  be  insufficient  is  a  step  which 


^  Watson,  3d  Dec  1839,  15  F.  167. 

*  See  Chap.  IV.,  sec  86. 

'  Wills,  20th  June  1879,  6  R.  1096. 
^  Allan,  loth  Feb.  1854,  16  D.  534. 

*  Crighton,  13th  Feb.  1857,  19  D.  429. 

•  Wood,  6th  March  1856,  18  D.  732. 
^31  and  32  Vict  cap.  loi,  sec.  24. 
•^^32  and  33  Vict  cap.  116,  sec  3. 

•  See,  however,  Qiap.  IV.,  sec  88. 
^*  37  and  38  Vict  cap.  94,  sec.  44. 
u  See  Chap.  IV.,  sec  88. 
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must  sometimes  be  taken  by  factors  loco  tutoris  and  by 
curators  bonis  to  parties  incapable.^  Being  an  inroad  into 
capital  it  necessarily  requires  special  powers,*  but  it  fre- 
quently involves  a  further  extraordinary  act,  as,  for  instance, 
the  sale  of  heritage  belonging  to  the  ward.'  Indeed,  the 
means  by  which  the  annuity  is  raised  may  be  still  more  com* 
plicated.  Thus,  where  a  pupil  was  next  heir  of  entail,  and 
the  heir  in  possession,  his  liferent  having  been  attached  by 
creditors,  was  unable  to  support  the  pupil,  her  factor  loco 
tutoris^  as  she  had  no  other  means  of  obtaining  maintenance 
and  education,  was  authorised  to  purchase  an  annuity  for  her 
during  expectancy,  and  to  grant  a  security  therefor  over  the 
rents  of  the  estate  which  might  become  payable  after  her 
accession  and  during  her  life>  In  another  case  the  next 
heir  to  an  earldom,  and  to  an  entailed  estate  worth  j^SOOO 
per  annum,  was  a  pupil  in  absolute  destitution,  and  his  tutors 
were  authorised  to  obtain  from  a  reversionary  insurance 
ofUce  an  annuity  of  ;^200  and  also  an  immediate  advance  of 
£^QO  in  order  to  pay  debts,  and  to  grant  security  for  repay- 
ment in  capital  sums,  or  annuities,  over  the  rents  of  the  estate 
which  should  become  payable  after  the  heir's  accession.* 
The  immediate  advance  was  afterwards  increased  in  amount' 
Annuity  to  be  with  Office  in  Scotland, — ^The  annuity  must 
be  obtained  from  an  office  in  Scotland,  in  accordance  widi 
the  general  rule  that  factorial  funds  must  not  be  invested 
out  of  the  country,^  and  the  Court  will  not  commit  itself  in 
favour  of  any  particular  office.® 


1  Towers,  17th  Feb.  i848,  10  D.  720;  M'Gilchrist,  13th  June  1855, 
17  D.  917 ;  Paisley,  5th  March  1857,  19  D.  653;  Campbell,  iith  Dec. 
1851,  14  D.  312. 

2  See  infra^  sec.  85. 

*  Finlayson,  4th  June  1835,  '2  S.  861— l6th  Jan.  1836,  14  S.  219; 
Innes,  17th  July  1846,  8  D.  121 1. 

*  Miller,  26th  Nov.  1836,  15  S.  147.     See  also  M'Gruther,  27th  FcK 

18351  13  S.  569. 

*  Earl  of  Buchan,  i6th  Dec.  1837,  16  S.  238. 

*  7th  March  1839.  '  D.  637. 

'^  Paisley,  supra.    See  Chap.  IV.,  sees.  15  and  18. 
®  Paisley,  supra. 
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83.  Under  Pupils  Protection  Act — The  Pupils  Protection 
Act*  enacts  that  where  "any  factor  having  charge  of  the  estate 
of  any  lunatic  or  other  person  incapable  of  managing  his  own 
affairs," — and  this,  it  is  thought,  includes  factors  loco  tutoris 
— ^"  shall  deem  it  proper  for  the  welfare  and  comfort  of  such 
person,"  the  whole  or  part  of  the  estate  may  be  sunk  on  an- 
nuity, if  the  Court,^  on  the  factor's  application  and  after  a 
report  by  the  Accountant,  should  sanction  the  measure. 

(/)  Power  to  Carry  on  Trade, 

84.  As  we  have  seen,  it  is  the  factor's  duty  to  realise  with 
all  reasonable  speed,  and  to  invest  in  certain  specified  classes 
of  security,  all  funds  and  other  moveable  estate  under  his 
charge,  and  particularly  he  is  to  withdraw  from  the  risks  of 
trade  whatever  funds  are  embarked  in  mercantile  speculation.' 
This  duty  it^will  frequently  fall  to  factors  loco  tutoris  to  per- 
form where  the  father  of  the  pupil  has  been  engaged  in  trade, 
and  still  more  frequently,  perhaps,  to  curators  bonis  to  parties 
incapable  where  the  incapable  has  himself  been  so  engaged. 
But  the  duty  may  be  a  very  onerous  one  where  the  only  or 
chief  means  of  support  which  the  pupil  or  lunatic  has  are 
derived  from  the  profits  of  the  trade  in  question.  To  realise 
and  invest  at  a  low  rate  of  interest  may  mean  absolute  penury , 
at  least  after  the  capital  has  been  swallowed  up ;  and  this  is 
particularly  the  case  where  there  is  a  lunatic  whose  misfortune 
is  of  an  indefinite  duration,  and  who  may  have  a  wife  and 
family  dependent  on  him.  Such  a  case  would  seem  to  be 
one  of  as  clear  necessity  as  any  other  which  ha$  called  for 
the  interposition  of  the  Court,  and  yet  it  cannot  be  said  with 
certainty  that  the  Court  will  not  leave  the  factor  to  act  entirely 
on  his  own  responsibility.*  On  the  one  hand,  it  is  the  rule 
that  a  factor  may  carry  on  the  business  of  farming  should  a 
lease  form  part  of  the  estate,  and  if  he  desires  to  renounce  he 

^12  and  13  Vict.  cap.  51,  sec.  7. 

*  Now  the  Junior  Lord  Ordinary  or  the  Lord  Ordinary  on  the  Bills 
— 20  and  21  Vict.  cap.  56,  sec.  4,  sub-sec.  5. 

'  Chap.  IV.,  sees.  7,  and  17-21. 

*  Philip,  22d  Nov.  1827,  6  S.  103. 
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must  obtain  special  powers.^  Further,  it  would  appear  to  be  the 
case  that  a  partnership  factory  may  be  created  for  the  purpose 
of  carrying  on,  and  not  of  dissolving,  the  concern.*    But  in  the 
case  of  factors  loco  tutoris  and  curators  bonis  there  is  no  re- 
ported case  in  which  the  Court  have  beforehand  authorised 
their  officer  to  continue  a  trade  however  great  the  necessity. 
In  one  case,  however,  circumstances  were  held  to  have  justified 
a  factor  loco  tutoris  advancing  to  the  mother  of  the  pupils  a 
part  of  their  estate  to  carry  on  business  in  order  to  maintain  her 
and  them,  although  the  security  given  for  the  advance  proved 
insufficient.*     In  another  case  the  whole  property  of  the 
pupil  consisted  of  a  sloop,  which  the  factor,  instead  of  selling, 
continued  to  make  use  of  on  behalf  of  the  ward.     It  was  lost, 
but  the  Court  authorised  the  discharge  of  the  factor,  without 
giving  him  any  commission.*    The  Court  there  observed  that 
the  factor  ought  to  have  applied  for  special  powers.     But  in 
a  more  recent  case,  where  the  curator  bonis  of  a.  lunatic  had 
carried  on  his  ward's  former  business  to  the  great  advantage 
of  the  ward  and  his  family,  who  would  otherwise  have  been 
reduced  to  indigence,  the  Court  sanctioned  the  pajrment  of 
the  factor's  commission  for  the  past,  but  refused  to  do  any- 
thing that  might  seem  to  authorise  his  proceeding^  for  the 
future.*    The  case,  however,  came  up  again,  the  curator  bams 
having  in  the  interim  continued  the  business,  and  for  that 
purpose  made  a  purchase  of  heritage,^  which  was  necessary 
to  the  business,  on  very  advantageous  terms.    The  Court 
sanctioned  the  purchase,  although  their  authority  had  not 
been  previously  obtained,  the  factor  showing  that  to  have 
come  for  authority  earlier  would   have  raised  the  price' 
From  these  authorities  it  may  perhaps  be  stated  that  while 
the  Court  will  have  great  difficulty  in  sanctioning  the  acts  of 
the  factor  beforehand,  they  will  be  less  unwilling  to  do  so 


^  Chap.  IV.,  sec.  32. 

'  See  however,  infra^  Chapter  on  Factors  on  Partnership  Estatfts- 

'  Hamilton  v,  Hamilton,  nth  July  1834, 12  S.  924. 

*  Macleod,  5th  Dec.  1856,  19  D.  133. 

*  Gilray  v,  Robertson,  21st  May  1872,  10  M.  715. 

*  See  Chap.  IV.,  sec.  92. 

'  Gilray,  i8th  March  1876,  3  R.  619. 
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indirectly  afterwards  by  giving  the  factor  a  comarission,  or 
otherwise,  when  not  only  the  necessity  for  doing  something, 
but  also  the  expediency  of  the  course  proposed  by  the  factor 
has  been  proved  by  the  actual  result — in  short,  when  the 
risk  which  the  Court  declined  to  countenance  has  ceased. 

Where  Trade  involves  no  Risk, — If,  however,  the  business 
is  one  which  involves  the  estate  in  no  risk,  the  Court  may 
sanction  its  continuance.  Thus,  where  the  curator  bonis  of  a 
lunatic,  who  was  a  partner  in  a  slate  quarry  which  was  not 
making  any  profits,  and  which  it  was  proposed  to  convert 
into  a  limited  company,  asked  for  authority  to  accept  shares 
therein  in  lieu  of  his  ward's  interest  in  the  old  business,  the 
Court  granted  authority,  it  having  been  shown  that  this  was 
the  only  way  of  making  a  profit  of  the  ward's  interest,  and 
that  his  estate  was  secure  from  all  risk  of  loss  beyond  the 
amount  of  the  capital  already  advanced.^ 

{g)  Payment  out  of  Capital, 

86.  When  authorised.  —  It  has  been  laid  down  that 
except  in  very  singular  cases  a  guardian  cannot  expend  in 
aliment  more  than  the  annual  income  of  the  estate.^  Pay- 
ment of  aliment  out  of  capital  was  held  to  be  malversation 
in  one  case.'  The  smallness  of  the  stock  will  not  justify  in- 
roads on  it  for  the  ward's  aliment  ;*  and  where  trustees  paid 
to  the  heir  a  year's  income  to  which  he  was  not  entitled 
they  were  ordained  to  repay  it  out  of  their  private  funds.*^ 
But  in  one  case  the  income  of  a  charity  was  allowed  to  be 
forestalled  ;•  and  there  is  no  doubt  that,  where  the  necessities 
of  the  ward  require  it,  the  Court  will  authorise  a  payment  of 
the  whole  or  part  of  his  capital,  e,g,^  in  the  purchase  of  an 

^  Jamieson,  13th  July,  1870,  8  M.  976. 

*  Pearson  v,  Bdshesy  26th  July  16781  M.  16,296 ;  Sandilands  v, 
Tailfer,  17th  Nov.  1680,  ,M.  16,300;  Kennedy  v.  Rutherglen,  25th  Jan. 
1860,  22  D.  567. 

»  Balfour  V.  Forrester,  16th  Feb.  1705,  M.  16,32a 
^  Duncanson  v.  Duncanson,  28th  June  1715,  M.  8928. 
^  Macpherson  v,  Tytler,  19th  Jan.  1850,  12  D.  486. 

*  Arbroath  Bank  v.  Stevenson,  i6th  June  1847,  9  D.  1228. 


224  FACTORS  LOCO  TUTORIS.  [Chap.  VlL 

annuity,^  ^r  to  educate  him  for  a  trade.*  In  one  case,  the 
Court,  on  a  summary  application  by  the  tutors  and  curators 
of  pupils  and  minors  (who  were  also  trustees  under  the 
marriage-contract  of  the  minors'  parents)  authorised  a  pay- 
ment from  capitsU  pending  inquiry  as  to  the  facts  of  the  case, 
and  afterwards  ordered  payment  o{£2go  out  of  capital  to  the 
mother  who  had  advanced  that  amount  for  her  children's 
board  and  education  ;  but  as  the  Court  held  the  mother  to 
be  liferentrix  of  the  funds,  there  was  no  other  course  open.* 


(/i)  Aliment  of  those  Dependent  on  Pupil. 

86.  Granted  only  when  Pupil  under  a  Legal  Obligation  to 

Aliment, — While  it  is  one  of  the  ordinary  duties  of  a  factor 
loco  tutoris  to  provide  for  the  aliment  of  the  pupil  himself,* 
it  is  a  different  matter  when  he  proposes  to  apply  part  of  the 
estate  to  the  support  of  other  persons.  For  this  he  must 
have  special  powers,  which  he  will  obtain  only  when  it 
is  intended  to  assist  those  whom  the  pupil  is  l^;ally  bound 
to  support,  they  being  in  want  and  without  a  nearer  relative 
liable  to  aliment  them,^  and  the  pupil  himself  being  in  a 
position  to  afford  the  necessary  assistance ;  and  unless  there 
is  such  a  legal  obligation  the  Court  may  be  said  never  to 
grant  authority  to  apply  the  pupil's  estate  to  the  support  of 
other  persons.^  Petitions  for  this  purpose  may  be  at  the 
instance  of  the  factor,  but  the  parties  desiring  the  benefit  arc 
perhaps  more  frequently  petitioners,^  or  they  may  raise  an 


^  See  supra^  sec.  82. 

*  Duncanson,  supra;  Lyon  v,  Farquhar,  Jan.  1665,  M.  16^72; 
Mundell,  infra^  per  Lord  Justice-Clerk  Inglis. 

«  Hamilton,  20th  July  1859,  21  D.  1379,  and  23d  May  1860^  22  D. 
1095,  explained  in  Mundell,  24th  Jan.  1862,  24  D.  327.  It  would  seem 
to  be  within  a  tutor's  ordinary  power  to  encroach  on  capital ;  Woodrov, 
26th  Feb.  1830,  8  S.  604. 

*  See  supra^  49. 

^  As  regards  the  order  and  liability  among  reladves,  see  FrasCTi 
Parent  and  Child,  p.  85. 

*  But  see  infra^  sec.  89. 

^  See  Grant  v.  Cameron,  infra;  Jackson  r.  Goturlay  infra. 
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action  against  the  factor — a  course  which  the  Court  at  one 
time  preferred.^ 

87.  Parents  and  otJier  Ascendants, — The  only  persons 
whom  a  pupil  is  obliged  ex  debito  naturali  to  support  are 
ascendants ;  he  is  not  under  such  an  obligation  to  support 
his  brothers  and  sisters  or  other  collateral  relatives,  although 
he  may  come  to  be  liable  on  another  ground,'  and  of  course 
he  can  have  no  descendants.'  As  regards  ascendants,  the 
case  which  has  most  frequently  occurred  is  that  of  the  pupil's 
widowed  mother  who  has  been  left  inadequately  unprovided 
for ;  and  as  the  pupil  usually  resides  with  his  mother,  the  appli- 
cation almost  always  takes  the  form  of  a  petition  for  an  annual 
sum,  partly  in  name  of  aliment  of  the  mother  and  partly  for 
the  maintenance  and  education  of  the  pupil  himself.  Thus, 
where  an  heir  of  entail  died  without  having  executed  a  settle- 
ment, leaving  a  widow  and  five  pupil  children,  the  Court  out 
of  a  free  rental  of  £zZ^  awarded  ;f  150  as  aliment  to  the 
widow  and  ;f  100  for  the  maintenance  and  education  of  the 
pupil  heir  of  entail.*  Again,  the  factor  loco  tutoris  of  a  pupil 
in  possession  of  an  entailed  estate,  the  free  rents  of  which 
amounted  to  about  ;f  800,  was  authorised  to  pay  ;f  300  to  the 
pupil's  mother,  with  whom  he  lived.  Of  this  sum  £\^o  was 
declared  to  be  for  the  maintenance  of  the  pupil,  and  the  other 
;f  1 50  for  that  of  his  mother,  who  under  her  husband's  English 
will  had  only  some  £^0  per  annum,  her  husband's  intention  to 
leave  her  a  more  adequate  settlement  having  been  frustra- 
ted owing  to  a  mistake  as  to  Scotch  law.*  Two  years  after- 
wards this  lady  again  applied  to  the  Court,  on  the  ground  that 
the  pupil  had  been  so  delicate  as  to  require  constant  medical 
attendance  and  removal  to  a  warmer  climate,  and  the  factor 


^  Court,  29th  Feb.  1848,  10  D.  822,  and  loth  June  1848,  10  D. 
1274  ;  Aitkenhead  v,  Aitkenhead,  28th  Feb.  1852,  14  D.  584 ;  Hamilton 
V.  Hamilton,  12th  Feb.  1835,  ^3  S.  452.    See  Chap.  IV.  sec.  60. 

*  See  next  section. 

'  As  to  whom,  see  infra^  Chap.  IX. — Curators  bonis  to  parties  incap- 
able. 

*  Jackson  «.  Gourlay,  24th  Dec  1836,  15  S.  3^3- 
^  Grant  v.  Cameron,  24th  Feb.  1838,  16  S.  652. 

Q 
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was  authorised  to  make  her  a  payment  of  ;£'300  to  defray  the 
extra  expense  thus  incurred.^  In  another  case  the  greater  part 
of  the  provisions  of  a  marriage-contract  were  defeated  by  the 
husband  having  predeceased  his  father,  who  was  heir  in  pos- 
session of  an  entailed  estate.  The  husband  was  survived  by 
his  wife  and  by  a  pupil  son  and  daughter.  Shortly  after  his 
father's  death  the  son  succeeded  to  the  entailed  estate,  and  the 
Court  in  an  action  at  the  instance  of  his  mother,  after  some 
hesitation,  awarded  ;^400  a-year  to  her  in  name  of  aliment 
for  maintaining  and  educating  the  heir,  although  there  re- 
mained to  her  an  income  of  ;£^300  under  the  marriage-con- 
tract and  the  pupil  was  only  five  years  old.  The  free  rental 
of  the  estate  was  ;£'i400.^  In  all  these  cases  the  aliment  of 
the  pupil  himself  was  provided  for,  and  where  that  is  doubtful 
the  factor  loco  tutoris  will  not  obtain  authority  to  aliment  the 
pupil's  mother  or  any  other  relative.' 

88.  Collateral  Relatives  or  Strangers. — ^While  ascendants 
have  thus  a  claim  for  aliment  against  their  wealthy  descen- 
dant, however  remote,  no  one  is  under  an  obligation,  ex  jure 
naturali,  to  support  indigent  collateral  relatives,  even  brothers 
and  sisters  ;  and,  consequently,  when  it  is  the  case  of  a  minor 
his  factor  loco  tutoris  will  not  obtain  power  to  do  so.*  The 
reason  of  this  distinction  is  obvious.  The  number  of  a  pupil's 
direct  ascendants  who  can  be  in  life  is  limited,  but  the  number 
of  his  collateral  relatives  may  be  indefinitely  large,  and  having 
this  in  view  the  law  of  Scotland  has  seen  fit  not  to  recognise 
in  the  case  of  any  collateral  a  claim  to  aliment  merely  on  the 
ground  of  relationship.    When,  indeed,  the  circumstances  of 

*  Grant  v,  Cameron,  3d  March  1840,  2  D.  722. 

*  Hamilton  v.  Hamilton,  12th  Feb.  1835,  ^3  S.  452. 

3  Primerose,  20th  Nov.  1852,  15  D.  yj^  25  Scot  Jur.  ja 
^  Bonnar  v.  Bonnar,  15th  June  1709,  M.  6285  ;  Anderson  v.  Gibson, 
25th  Jan.  1754,  M.  427  ;  Malcolm  v.  Malcolm,  i6th  Jan.  1756,  M.439; 
Seton  v.  Paterson,  25th  June  1761,  M.  429;  Clerk  v.  Qerk,  I9di  Fdv 
1799,  M.  App.  voce  Aliment,  2  ;  Duncan  v.  Hill,  28th  Feb.  1809^  F.C; 
Stuart  V.  Court,  loth  June  1848,  10  D.  1274  ;  Primerose,  20th  Nov.  iS$2| 
15  D.  y]^  25  Scot.  Jur.  30 ;  Robertson,  19th  July  1853,  25  ScoL  Jur.  554; 
Mackintosh  v.  Taylor,  5th  Nov.  1868,  7  M.  67. 
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the  case  are  like  those  mentioned  in  the  preceding  section 
it  will  easily  be  seen  that  a  brother  may  indirectly  be  sup- 
porting his  indigent  brothers  and  sisters  through  his  obliga- 
tion to  support  his  mother,  and  in  one  very  special  case  the 
Court  seem  to  have  had  this  element  in  view  in  fixing  the 
amount  of  aliment*  Such  a  consideration,  however,  is  in  the 
general  case  improper;*  and  when  it  is  sought  to  make  a 
pupil  liable  for  the  aliment  of  his  indigent  collateral  relatives, 
that  must  be  done  directly,  and  can  be  done  in  one  situation 
only,  namely,  where  he  has  succeeded  to  some  one  who  was 
bound  to  support  the  destitute  parties,  for  then  this  obliga- 
tion will  in  certain  cases  be  transmitted  to  him  ex  jure  re- 
presentationis. 

When  Liable  for  Collateral  Relatives  or  Strangers, — ^The 
rules  on  this  point  appear  to  be  these' — (i)  One  who  has 
succeeded  to  an  estate,  heritable  or  moveable,  is  liable  to 
aliment  the  children  (in  the  literal  sense)  of  the  deceased,  in 
so  far  as  he  is  lucratus  by  the  succession,  provided  that  the 
deceased  has  not  left  his  child  a  competent  portion  which 
has  been  lost ;  for  although  a  father's  obligation  to  support 
his  children  is  perpetual,*  that  is  only  in  a  question  with  the 
poor  law,  and  if  the  son  is  able-bodied  he  has  no  claim  on 
the  parish,  and  none  on  his  father,  who  has  fitted  him  out 
for  life.*  The  common  case  is  that  of  an  eldest  son  succeed- 
ing to  his  father's  property  being  called  on  to  support  his 
brothers  and  sisters,  but  the  rule  equally  applies  whatever  be 
the  relationship  between  the  successor  and  the  deceased,  or 
whether  they  be  related  at  all.*    Consequently,  trustees  or 


^  Hamilton  v.  Hamilton,  I2th  Feb.  1835,  13  S.  452. 

•  Muirhead  v.  Muirhead,  7th  July  1849,  11  ^'  ^262. 

•  See  more  fully  Frascr,  Parent  and  Child,  2d  edit  pp.  107-112. 

•  Sec  Eraser,  p.  loi. 

•  Dunbar,  7tli  March  1876,  3  R.  554;  Stuart  v.  Court,  loth  June 
1848,  10  D.  1274 ;  Mackintosh  v.  Taylor,  5th  Nov.  1868,  7  M.  67. 

•  Stair,  i.  5, 10 ;  Erskine,  i.  6,  58 ;  cases  in  Morrison,  41 5  to  440 ; 
Mniihead  v.  Muirhead,  7th  May  1849,  11  D.  1262,  and  15th  Dec.  1849, 
12  D.  356 ;  Aitkenhead  v.  Aitkenhead,  28th  Feb.  1852,  14  D.  584 ; 
Robson  V.  Macnish,  2d  Feb.  1861,  23  D.  429;  Buchanan  v.  Morrison, 
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trust-factors  are  liable.*  (2)  The  successor  is  liable  to  aliment 
any  ascendant  of  the  deceased  however  remote,*  and  pro- 
bably his  widow,  though  such  a  case  can  rarely  occur.*  (3) 
It  would  seem  that  the  successor  is  liable  to  support  no  other 
relatives  of  the  deceased,*  although  there  are  early  cases  to 
an  opposite  effect.* 

What  Estate  will  infer  Liability. — The  ordinary  case  is 
that  of  the  heir  in  heritage  being  found  liable  to  aliment 
those  whose  provisions,  legal  or  other,  are  insufficient ;  but 
a  moveable  succession  will  also  infer  liability .•  The  inherit- 
ance, of  whatever  nature,  must  be  considerable.^ 

Heir  of  Entail  not  Liable, — ^An  heir  of  entail  is  not  as 
such  liable  for  those  for  whom  the  preceding  heir  would  have 
been  liable,*  although  he  may  be  on  other  grounds.* 

Duration  of  Aliment, — As  regards  the  period  for  which 
aliment  ex  jure  representationis  will  endure,  Erskine  states 
the  law  to  be, "  that  the  heir  is  bound  to  maintain  his  younger 
brothers  only  until  their  majority,'®  because  they  are  pre- 

^  Scott  V,  Sharp,  8th  Mar.  1759,  M.  App.  voce  Parent  and  Child,  i ; 
Hastie  v,  Hastie,  loth  Nov.  i67i,.M.  416 ;  Fenton  v,  Scott,  26th  May 
1832,  4  Scot.  Jur.  457. 

*  Buchanan  r.  Morrison,  21st  Jan.  181 3,  F.C. 

'  Morrison  v.  M'Culloch,  6th  March  1778,  M.  434 ;  Lowther  v, 
M'Lean,  15th  Dec.  1786,  M.  435  ;  M'Conochy  v,  M'Conochy,  26th  Fd>. 
1830,  8  S.  604  ;  Muirhead,  supra, 

^  Anderson  v.  Gibson,  25th  Jan.  1754,  M.  427  ;  Seaton  v.  Patenoo, 
25th  June  1761,  M.  429;  Meams  v.  Gibbon,  loth  Aug.  1780,  M.  399; 
Clerk  V.  Clerk,  19th  Feb.  1799,  M.  App.  Aliment,  2 ;  Duncan  v,  HiD, 
28th  Feb.  1809,  F.C;  Stuart  v.  Court,  loth  June  1848,  10  D.  1275; 
Dunbar,  7th  March  1876,  3  R.  555. 

*  Seatons  r.  Heir,  nth  Feb.  1764,  M.  431 ;  Dalziel  v.  Dalziel,  I4tli 
Dec.  1788,  M.  450.    See  Fraser,  Parent  and  Child,  2d  edit.  p.  iia 

*  Thomson  V.  Wilkie,  23d  July  1678,  M.  419;  Scott  v.  Sharpy  Stb 
Mar.  1759,  M.  440 ;  contra  Erskine,  i.  6,  58.  • 

^  Mackintosh  v.  Taylor,  5th  Nov.  1868, 7  M.  67  ;  see  also  Robertson, 
19th  July  1853,  25  Scot  Jur.  554. 

*  Malcolm  v.  Malcolm,  i6th  Jan.  1756,  M.  439  ;  Jackson  v,  Gourlay, 
24th  Dec.  1836,  15  S.  313  ;  Muirhead  v,  Muirhead,  7th  July  1849,  '^  l^* 
1263. 

*  Muirhead,  supra^  and  12th  Dec.  1849,  12  D.  356. 

^**  Or  until  they  have  learnt  a  trade,  if  that  be  earlier;  Hastie  «. 
Hastie,  loth  Nov.  1671,  M.  416. 
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sumed  capable  after  their  perfect  age  of  earning  a  livelihood 
to  themselves  by  business  or  employment.  But  sisters  must 
be  maintained  till  their  marriage,  because  the  daughters  of 
gentlemen  can  do  as  little  for  themselves  after  as  before 
marriage  till  they  get  a  husband  to  provide  for  them.^  The 
endurance  of  the  aliment  to  sisters  seems  to  depend  on  the 
degree  of  opulence  as  well  as  the  rank  of  parties.  Where 
the  family  estate  was  small  and  somewhat  encumbered  the 
aliment  to  sisters  was  found  due  only  till  they  should  come 
of  age.*  In  persons  of  lower  rank  the  obligation  to  maintain 
the  sisters  lasts  no  longer  than  till  they  are  fit  to  be  put  to 
an  employment  or  to  enter  into  service."' 

89.  Power  to  grant  Annuities  to  Indigent  Tenants, — 
Except  in  the  case  of  the  above  relatives,  a  factor  loco  tutoris 
will  not  be  authorised  to  expend  his  ward's  estate  in  any 
other  way  than  for  the  use  and  benefit  of  the  ward.  Thus, 
he  will  not  be  authorised  to  grant  allowances  to  indigent 
tenants  on  the  estate.  This  was  laid  down  in  an  old  case 
in  which  a  tutor  was  refused  credit  in  his  accounts  for  pen- 
sions of  ;f  16  to  a  tenant's  relict  and  of  ;£^  100  to  a  former 
proprietor  of  the  estate,  though  the  pupil's  father  had  been 
in  use  to  pay  them.*  There  is  one  case  in  the  books  opposed 
to  this  rule,  in  which  a  factor  loco  tutoris  was  authorised  to 
pay  an  annuity  of  ;f  15  to  a  man  and  his  wife  and  ;f  10  to 
the  survivor.  The  man  had  been  for  fifty  years  a  tenant 
on  the  estate,  though  now  reduced  in  circumstances,  and  the 
pupil  was  the  head  of  a  family  whose  usages  were  entirely 
in  conformity  with  the  authority  asked  for ;  but  what  mainly 
weighed  with  the  Court  in  granting  the  prayer  was  the  fact 
that  the  pupil  being  almost  the  only  heritor  in  the  parish , 
the  tenants  would,  as  paupers,  have  been  supported  practi- 
cally at  his  entire  expense.* 

*  Douglas,  8th  Feb.  1739,  M.  425. 

*  See  Bisset,  13th  Dec  1748,  M.  413  ;  Aikenhead,  28th  Feb.  1852 
14  D.  584. 

*  Ersk.  Inst.  i.  6,  58.    See  Fraser,  Parent  and  Child,  p.  in. 

*  Dnimmelzier's  Tutory,  16th  July  1680,  M.  16,300. 

*  Boyle,   5th    June   1855,   '7  I^«  79°  J    Dunbar   7th  March   1876 
3R-554. 
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(/)  Power  to  Comprofnise  and  to  Submit 

90.  The  extent  of  a  judicial  officer's  ordinary  power  to 
compromise  and  to  submit  has  been  already  discussed,  and 
it  would  seem  that  in  the  case  of  those  officers  where  there 
is  a  ward  their  ordinary  powers  are  more  undoubted  than  in 
the  case  of  other  officers  -}  but  the  Court  will  grant  authority 
to  the  present  officers  in  peculiar  circumstances,  even  ex 
post  facto,  although  in  that  case  the  general  rule  is  to  leave 
the  factor  to  extricate  himself  without  assistance.*  A  fiaictor 
has  no  power  to  buy  off  a  challenge  of  his  ward's  Intimacy,' 
but  he  may  enter  into  an  arrangement  regarding  the  ex- 
penses of  such  a  challenge  where  the  ward's  only  funds 
depend  on  the  result* 

{k)  Power  to  Collate  and  to  Elect. 

91.  Collation  w/iere  Pupil  is  Heir, — The  Court  have  some- 
times been  asked  to  authorise  factors  loco  tutoris  to  pupil 
heirs  to  collate  their  heritage  with  the  executors  ;  and  autho- 
rity has  been  granted  where  the  step  was  for  the  evident 
advantage  of  the  heir.  Thus,  where  the  value  of  the  heri- 
tage— a  lease — was  ;£^300,  and  of  the  moveable  succession 
£^ooOy  the  factor  loco  tutoris  to  the  heir  got  authority  to 
renounce  the  lease  for  a  consideration  and  to  collate.*  It 
does  not  appear  whether  such  a  step  has  any  effect  upon  the 
succession  to  the  ward,  but  on  the  principle  that  the  act  of 
the  factor  was  a  voluntary  act  and  not  inevitable  in  law, 
however  necessary  as  a  matter  of  proper  administration,  it 
would  rather  seem  that  the  collation  has  no  effect  upcHi  the 
ward's  succession.* 


^  See  Chap.  IV.,  sec.  8o,  and  supra^  sec.  32  of  this  chapter.    Sec 
also  Macdonald  v.  Macdonald,  22d  Feb.  1856,  18  D.  65a 

*  Aikman  v,  Mackenzie,  17th  July  1863,  i  M.  114a 
'  Doud  V.  Simpson,  21st  Jan.  1847,  9  D.  511. 

*  Aikman  v.  Mackenzie,  supra, 

^  Robertson,  14th  Jan.  1841,  3  D.  345.   See  also  Mitchell,  25th  Nor. 
1847,  10  D.  148. 

^  See  supra^  sees.  43  and  44,  and  also  next  section. 
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92.  Collation  where  Pupil  Next-of-Kin. — Where,  on  the 
other  hand,  the  pupil  is  not  the  heir,  but  one  of  the  next-of- 
kin,  a  different  rule  would  seem  to  prevail.  In  such  a  case,  as 
r^ards  the  pupil,  collation  is  an  inevitable,  not  a  voluntary 
act  Collation  is,  then,  not  a  contract  or  transaction,  but  a 
unilateral  proceeding  on  the  part  of  the  heir  by  which  the 
order  of  the  pupil's  succession  is  necessarily  changed,  at  least 
where  the  heritage  itself  is  conveyed  by  the  heir.^  Further, 
it  would  appear  that  in  such  cases  collation  being  inevitable, 
may  be  gone  into  without  resort  to  the  Court. 

93.  Election. — The  rule  in  regard  to  the  factor  electing 
on  behalf  of  his  ward  between  his  ward's  legal  rights  and 
those  under  a  will,  appears  to  be  that  the  factor  is  bound 
to  make  such  an  election  only  when  the  interests  of  third 
parties  make  that  step  necessary,  "  If  the  interests  of  other 
persons  are  very  much  affected  and  require  an  immediate 
election,  the  Court  takes  upon  itself  to  perform  that  duty  by 
considering  what  is  the  most  expedient  course  to  be  adopted 
for  the  interest  of  the  infant.  On  the  other  hand,  if  it 
appears  that  there  is  no  inconvenience  from  the  delay,  the 
Court  then  postpones  it  till  the  party  is  in  a  situation  to 
choose  for  himself"*  The  case  in  which  these  observations 
were  made,  and  the  previous  decisions,"  were  the  subject  of 
examination  in  a  recent  case,  from  which  it  appears — 
(i)  That  the  right  to  make  the  election  transmits  to  the 
ward's  representatives  in  the  event  of  his  death ;  (2)  That 
this  right  is  not  barred  by  the  ward  receiving  a  maintenance 
out  of  the  estate  of  the  truster.*  It  would  seem  to  follow  from 
this  last  proposition  that  the  ward's  curator  bonis  is  entitled 
to  demand  payment  of  such  maintenance,  at  least  where  the 
ward  is  in  a  state  of  destitution,  without  losing  the  right  of 
subsequently  making  an  election. 


*  Kennedy  v,  Kennedy,  1 5th  Nov.  1 843, 6  D.  iif>—per  Lord  Mackenzie ; 
Napier  v,  Orr,  24th  Jan.  1868,  6  M.  264. 

*  Cowan  r.  Tumbull,  17th  March  1848,  6  Bell's  App.  222— per  Lord 
Chancellor  Cottenham  (Court  of  Sesision,  13th  June  1845,  7  D.  872). 

»  Morton  v.  Young,  nth  Feb.  18 13,  F.C. ;  Robertson  v,  Ker,  2d 
June  1742,  M.  8202.    But  see  Hope,  15th  Jan.  1858,  20  D.  390. 

*  Young  V,  Morrison,  3d  Dec.  1880,  not  yet  reported. 
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On  wliat  Considerations  is  tlie  right  of  Election  to  be  exer- 
cised? — In  the  event  of  its  being  found  necessary  for  the 
airator  bonis  to  elect  on  behalf  of  his  ward,  the  question  will 
arise  as  to  the  basis  on  which  the  right  is  to  be  exercised.  Is 
it  to  be  a  mere  money  calculation,  or  may  the  guardian  and 
the  Court  keep  in  view  what  may  reasonably  be  supposed 
would  be  the  feelings  of  the  ward  were  he  or  she  able  to  act 
for  herself,  e.g,^  of  a  wife  with  reference  to  her  husband's 
settlement  ?^  Further,  where  the  representatives  exercise  the 
right  of  election,  are  they  to  do  so  in  accordance  with  what 
would  have  been  the  interest  of  the  ward  on  an  actuarial 
calculation  at  the  date  the  succession  opened,  or  according 
to  their  own  interest  at  the  time  they  exercise  the  right  of 
election  ?  It  is  thought  that  the  meaning  of  a  right  of  election 
is  that  it  is  unfettered,  but  in  that  case  the  rights  of  those 
with  whom  the  election  is  made  may  be  much  prejudiced  by 
its  exercise  being  postponed. 

(/)   W/tere  Estate  Entailed, 

94.  Powers  of  Factor  with  reference  to  Entail  Acts.-^ 
Where  the  ward  is  heir  of  entail  in  possession  of  an  entailed 
estate,  and  it  is  sought  to  feu  part  of  the  estate,*  or  sell  part 
in  order  to  pay  entailer's  debts,'  or  to  burden  for  the  same 
purpose,*  or  to  grant  feus  or  building  leases  under  the  Act 
of  1868,*  it  is  necessary  to  make  out  a  case  of  necessity  in 
the  interests  of  the  ward  in  the  same  way  as  if  the  ward  had 
held  the  estate  in  fee-simple.  The  effect  of  the  Entail  Acts 
is  not  to  enlarge  the  common  law  powers  of  factors,'  and  it 
would  seem  that  the  more  regular,  if  not  the  only  competent, 
course  for  the  factor  when  he  desires  to  take  advantage  of 
the  Entail  Acts  is  to  present  a  petition  for  special  powers  to 

^  Young  V.  Morrison,  supra, 

*  Under  1 1  and  12  Vict.  cap.  36,  sec.  24. 
'  Under  11  and  12  Vict  cap.  36,  sec.  25. 

*  Under  11  and  12  Vict.  cap.  36,  sec.  21  ;  16  and  17  Vict.  cap.  % 
sec.  7  ;  23  and  24  Vict.  cap.  143,  sec.  29. 

*  31  and  32  Vict.  cap.  84,  sec.  3. 

®  Boyle,  19th  Feb.  1853,  15  D.  420 ;  Lawson  v,  Lawson,  20lh  Feb. 
1863,  I  ^^«  4^5}  and  20th  July  1864,  2  M.  1422. 
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do  SO,  averring  a  case  of  necessity  in  the  usual  wayJ  It  is 
different  where  the  factor  does  not  institute  proceedings  on 
behalf  of  his  ward,  but  is  merely  required  to  consent  thereto. 
In  that  case  a  special  tutor  ad  litem  is  appointed  to  con- 
sent on  behalf  of  the  ward." 

96.  Powers  under  Pupils  Protection  Act. — Further,  the 
Pupils  Protection  Act^  authorises  the  factor,  where  the  estate 
is  held  under  entail,  to  take  proceedings  for  constituting  as  a 
charge  against  future  heirs  of  entail,  or  otherwise  recovering, 
the  money  expended  in  making  improvements  on  the  estate 
under  the  Montgomery  Act*  and  under  the  Rutherfurd  Act,^ 
"  but  nothing  herein  contained  shall  be  held  as  conferring 
power  on  the  Court  to  authorise  the  factor  to  build  or  en- 
large a  mansion-house  upon  the  estate,  or  to  charge  the 
estate  and  the  future  heirs  of  entail  to  a  greater  extent  than 
one-half  the  amount  with  which  the  heir  in  possession,  if 
under  no  incapacity  to  act,  could  have  charged  the  estate 
under  the  said  Acts  or  either  of  them."  It  is  thought  that 
this  limitation  of  the  powers  of  the  factor  is  restricted  to  the 
case  in  which,  proceeding  under  the  Act,  he  attempts  to 
make  out  a  case  of  "  strong  expediency"  merely ;  and  that  if 
he  is  able  to  come  up  to  the  common  law  rule  of  necessity  he 
will  be  authorised  to  do  whatever  entail  proprietors  sui  juris 
might  have  done.® 

Or  to  Uplift  and  Apply  Cottsigned  Money. — Again,  it  was 
held  by  a  majority  of  the  whole  Court  that  a  pupil  acting 
by  his  tutor  is  an  "  heir  of  entail  in  possession  "  in  the  sense 
of  the  26th  section  of  the  Rutherfurd  Act,  and  that  he 
might  competently  uplift  and  apply  consigned  money  in 
terms  of  the  Act,  even  where  no  case  of  strict  necessity  had 
been  made  out^     In  that  case  the  money  had  been  con- 

^  Lawson,  supra. 

*  II  and  12  Vict.  cap.  36,  sec.  31  ;  16  and  17  Vict.  cap.  94,  sec.  18 ; 
31  and  32  Vict.  cap.  84,  sec.  4. 

»  Sec.  7. 

^  10  Geo.  III.  cap.  51. 

*  II  and  12  Vict.  cap.  36. 

*  Boyle,  supra;  Lawson,  supra. 

'  Stuart,  loth  Feb.  1855,  17  D.  378. 
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signed  by  a  railway  company,  being  the  value  of  land  taken 
for  their  line  and  compensation  for  injury  to  the  pupil's 
estate  ;  and  the  Court  proceeded  on  the  principles  that  the 
pupil's  succession  having  been  changed  by  an  inevitable  act 
of  law,^  no  question  of  making  out  a  case  of  necessity  for 
disposing  of  his  heritage  could  arise,  and  that  the  option 
conferred  by  the  Act  as  to  how  the  consigned  money  should 
be  disposed  of  was  one  which  it  was  for  the  Court,  and  not 
for  the  heir,  even  if  sui  juris,  to  exercise. 

96.  Duty  to  CItarge  Entailed  Estates  for  Improvefnents,-— 
It  would  appear  that  wherever  the  factor  is  entitled  to 
burden  the  entailed  estate  in  order  to  repair  houses  or  to 
make  improvements,  he  is  bound  to  ask  for  authority  to  do 
so,  even  where  the  ward  has  funds  which  might  be  thus  ex- 
pended, as  otherwise  he  would  be  altering  his  ward's  succes- 
sion.* 

97.  Leases  w/iere  Estate  Entailed, — A  factor  will  be  audio- 
rised  to  let  the  subjects  under  his  management  for  the  period 
authorised  by  the  entail  when  a  lease  of  such  a  duration 
would  otherwise  have  been  authorised,'  but  the  Court  will 
not,  in  a  petition,  consider  whether  the  lease  is  struck  at  by 
the  entail.* 

(;«)   Wliere  Ward  Partner  or  Pro  Indiviso  Proprietor. 

98.  W/iere  Ward  Partner. — Another  limitation  of  the 
ward's  absolute  right  may  arise  from  his  being  a  partner,  or 
the  heir  of  a  partner,  in  a  going  business.  In  such  a  case, 
where  the  rights  of  third  parties  intervene,  the  Court  may 
authorise  acts  by  the  factor  which  would  not  otherwise 
obtain  their  sanction,  such  acts  being  often  rather  of  the 
nature  of  transactions  intended  to  settle  amicably  what  the 

*  See  supra,  sec.  44. 

*  Robertson,  14th  July  1855,  17  D.  1116. 

3  Campbell,  12th  Feb.  1755,  M.  7445  ;  Ker,  24th  Jan.  1839,  14  F-* 
451  ;  Shepherd,  loth  July  184 1,  16  F.  1228  ;  Mackenzie,  26th  Jan.  184^ 
4  D.  456 ;  Brown,  nth  Dec.  1846,  9  D.  250. 

*  Clerk,  25th  June  1870,  8  M.  904. 


Chap,  vii.]  FACTORS  LOCO  TUTORIS.  235 

Other  partners  might  be  able  to  effect  in  any  case,  but  in  a 
way  less  advantageous  to  the  ward.     Thus,  where  the  ward 
has  an  interest  in  a  partnership  which  is  being  wound  up, 
his  guardian  will  obtain  power  to  do  what  is  necessary  to 
enable  the  other  partners  to  terminate  the  concern,  includ- 
ing power  to  sell  heritage,  which  in  a  question  of  winding- 
up  a  partnership  is  usually  obtained  without  difficulty,  heri- 
tage in  such  a  case  being  regarded   as  simply  company 
assets.^     Sometimes,  however,  the  object  of  the  arrangement 
is  to  enable  the  ward  to  get  rid  of  the  liabilities  attaching 
to  an  insolvent  or  losing  concern.    Thus,  in  a  recent  very 
special  case  the  curator  bonis  to  a  party  incapax  applied  for 
power  to  accept  fully  paid-up  shares  in  a  new  company  of 
limited  liability,  in  lieu  of  the  ward's  interest  in  an  old  com- 
mon law  partnership  which  was  not  being  carried  on  to  a 
profit,  and  which  it  was  proposed  to  convert  into  a  joint- 
stock  concern.     The  Court  granted  the  powers  craved,  as  it 
appeared  that  this  was  the  only  way  of  making  anything  of 
the  ward's  interest  in  the  old  company,  while  he  incurred  no 
risk  beyond  the  value  of  the  new  shares.^     In  another  case, 
where  the  Court  came  to  be  satisfied  that  by  the  sacrifice  of 
a  comparatively  small  sum  a  factor  loco  tutoris  would  save 
the  pupils  from  ultimate  loss  in  some  shares  in  an  insolvent 
joint-stock  company  held  by  their  father,  he  was  empowered 
to  convey  the  shares  and  to  pay  the  sum  agreed-on  to  the 
parties  who  were  to  accept  them  on  that  footing,  and  to  re- 
lieve the  wards  of  all  future  liability.* 

99.  Wfiere  Ward  pro  indiviso  Proprietor. — Similar  prin- 
ciples regulate  the  case  of  the  ward  being  a  pro  indiviso 
proprietor.  The  rights  of  the  other  proprietors,  or  the 
necessity  of  getting  rid  of  an  inconvenient  connection,  will 
enable  the  Court  to  grant  powers  which  would  otherwise 


^  Dickson,  nth  June  1836,  14  S.  958;  Ellis,  14th  Dec.  1836,  15  S. 
262.     See  infra  on  Partnership  Factors. 
•  Jamieson,  13th  July  1870,  8  M.  976. 
>  Lindsay,  9th  Dec.  1848,  11  D.  232. 
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have  been  refused.^  In  some  cases,  indeed,  the  element  of 
advantage,  as  distinguished  from  strict  necessity,  seems  to 
have  regulated  the  decision  of  the  Court  even  in  the  sale 
of  heritage.  Thus,  where  the  estate  of  four  pupils  consisted 
in  part  of  a  pro  indiviso  right  to  a  tenement,  and  the  factor 
loco  tutoris  had  obtained  an  offer  from  another  of  the  pro 
indiviso  proprietors  to  purchase  the  entire  property,  giving 
a  large  price  for  the  pupils'  share  on  condition  that  the 
whole  property  should  be  the  security  therefor,  the  Couit 
authorised  the  factor  to  accept  the  offer,  but  the  heir's  rights 
of  collation,  and  all  others  competent,  were  reserved  as  if 
the  transaction  had  never  been  gone  into.*  Here,  however, 
the  circumstances  of  the  pupils  do  not  seem  to  have  made 
the  arrangement  other  than  one  of  probable  advantage  to 
them. 

(;/)  Custody  of  PtipU. 

100.  Factor  vtay  obtain  Special  Powers. — ^As  already 
stated,  a  factor  loco  tutoris  has  in  virtue  of  his  ordinaiy 
powers  merely  no  title  to  interfere  with  the  custody  of  the 
pupil ;  but  he  may  obtain  special  powers  with  that  object* 
In  one  case  the  Court  granted  extensive  powers  to  a  factor 
loco  tutoris  with  reference  to  the  recovery  of  the  person  ot 
the  pupil  from  the  custody  of  its  mother.  The  factor  insti- 
tuted proceedings  in  France  for  this  purpose,  and  ultimately 
obtained  a  judgment  in  his  favour,  and  the  pupil  was  thus 
brought  back  to  Scotland.^  In  a  more  recent  case,  the 
Court  having  come  to  the  conclusion  that  the  house  of  the 
pupils'  mother  and  her  second  husband  was  not  a  fitting 
place  for  the  pupils  to  reside,  ordered  the  mother  to  deliver 
the  persons  of  the  pupils  to  the  factor  loco  tutoris^  and 
appointed  him  to  submit  a  scheme  for  their  residence, 
maintenance,  and  education.*     Even  where  a  factor  interferes 

'  Fotheringham,  loth  July  1857,  19  D.  964  ;  Martin  or  M*Whiiter, 
nth  March  1852,  14  D.  761. 

3  Donaldson,  8th  March  1838,  16  S.  813. 

'  See  suproy  sec.  50. 

*  Paul,  8th  March  1838,  16  S.  822. 

^  Denny  v,  Macnish,  i6th  Jan.  1863,  i  M.  268. 
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without  special  powers  the  Court  will  not  readily  censure 
him.^ 

101.  May  Pupil  go  out  of  the  Jurisdiction  ? — The  case  of 
Paul  above  referred  to  seems  to  show  that  there  is  in  this 
matter  more  comity  between  the  Courts  of  France  and 
Scotland  than  between  those  of  England  and  this  country. 
From  the  case  of  Johnstone  v,  Beattie^  it  would  seem 
that  the  moment  a  pupil  passes  across  the  border  he 
becomes  liable  to  be  made  a  ward  of  Chancery,  no  matter 
what  his  domicile  may  be,  and  must  remain  such  until 
majority,  i^.,  until  the  age  of  twenty-one,  to  the  exclusion  of 
the  jurisdiction  of  the  Scotch  Courts.  In  a  subsequent  case,' 
it  having  appeared  incidentally  from  the  statement  in  a 
petition  for  special  powers  by  a  tutor-dative  that  the  pupil 
was  going  to  England  with  a  view  to  his  education,  the 
Lord  Justice-Clerk  (Hope)  called  attention  to  the  risk  in- 
volved in  such  a  step,  in  consequence  of  the  decision  in 
Johnstone  v.  Beattie  ;  but  the  tutor  stated  he  was  prepared 
to  take  the  entire  responsibility.  Recent  decisions,  however, 
have  impaired  the  authority  of  Johnstone  v,  Beattie.* 

(<?)   Wfiere  Ward  Resident  Abroad. 

102.  As  has  been  stated,  it  is  a  factor's  duty  to  recover  the 
estate  which  he  is  appointed  to  manage,  wherever  situated,  and 
for  this  he  seems  to  need  no  special  powers  so  far  as  the  Scotch 
Courts  are  concerned.  Further,  it  would  seem  to  be  the  rule 
in  England  that  the  title  of  a  Scotch  factor  or  curator  bonis 
is  recognised  ex  comitate  without  further  appointment  \^  but 
in  Scotland,  on  the  contrary,  the  title  of  the  foreign  guardian 
is  not  recognised  as  sufficient  to  manage,  at  all  events,  herit- 


1  Macleod  v.  Hill,  26th  Feb.  1833,  5  Scot.  Jur.  271. 

*  May  1843,  10  CL  &  Fin.  42. 

»  Spiers,  23d  Dec.  1854,  17  D.  289. 

*  Stuart  V.  Moore,  22  D.  1504,  23  D.  51,  446,  595,  902  ;  H.  of  L. 
17th  May  1 86 1.  4  Macq.  i  ;  see  also  Scott  v,  Bentley,  24  Law  Jour. 
Chan.  244. 

*  Scott  V.  Bentley,  20th  Feb.  1855,  i  K.  and  J.  281,  24  Law  Jour. 

Chan.  244. 
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able  estate  in  this  country.    And  not  only  so,  he  will  not  be 
appointed  guardian  for  the  purpose  by  the  Scotch  Court  if, 
as  almost  necessarily  happens,  he  is  resident  outside  their 
jurisdiction.^   Hence  officers  of  Court  are  frequently  appointed 
to  take  charge  of  estates  in  this  country  belonging  to  wards 
abroad.    Such  officers,  where  no  conflict  of  jurisdiction  has 
arisen,  ought  probably  to  be  styled  in  strictness  factors  loco 
absentis^  but  practically  it  is  more  convenient  to  discuss  their 
powers  and  duties  in  this  chapter.     In  making  the  appoint- 
ment the  Court  will  not  insert  any  limitation  of  the  fkctor^s 
powers  to  estate  in  this  country  if  the  pupil  have  estate 
abroad,  leaving  that  to  the  ordinary  operation  of  law.*    The 
duty  of  these  officers  is  simply  to  manage  the  estate  in  accoid- 
ance  with  the  rules  already  laid  down  ;  and  where  it  appears 
necessary  that  money  should  be  sent  abroad  for  the  inrard's 
support  the  factor  will  obtain  power  to  do  so  on  proving  the 
necessity,  the  petition  being  at  the  instance  either  of  the 
factor  or  of  the  foreign  guardian,  who  may  perhaps  more  pro- 
perly raise  an  action  for  the  purpose.'    The  necessity  will  be 
proved,  both  as  to  its  existence  and  its  amount,  prima  facU^ 
by  the  decree   of  the  foreign  Court  by  whom  the  ward's 
guardian,  in  the  fullest  sense,  has  been  appointed  ;  but  it  is 
open  to  the  factor  to  impugn  the  foreign  decree.* 


103.  What  is  Necessary  to  PufiiFs  Maintenance  only 
be  sent  Abroad, — As  a  rule,  the  Court  will  authorise  only  the 
income  of  the  estate  to  be  transmitted  abroad,  and  only  so 
much  of  that  as  is  necessary  to  the  maintenance  of  the  pupiL 
Thus,  a  curator  bonis  was  appointed  to  take  charge  of  the 
property  of  a  domiciled  Scotchwoman  who  became  insane 
during  a  temporary  residence  in  England.  Subsequently  a 
commission  of  lunacy  was  sued  out  in  England,  and  a  coo- 
mittee  appointed  by  the  Lord  Chancellor,  to  whom  was 


^  See  Chap.  III.  sec.  42. 

«  Buchan  v.  Harvey,  21st  Dec.  1839,  2  D.  275  ;  but  see  Robertsoo, 
I2th  July  1865,  3  M.  1077. 

•  See  Chap.  IV.  sec.  60. 

*  Laing  v.  Robertson,  21st  June  1859^  21  D.  loii. 


Chap,  vii.]  FACTORS  LOCO  TUTORIS.  239 

granted  the  management  and  possession  of  all  the  lunatic's 
property,  both  heritable  and  moveable,  "  within  our  kingdom 
of  Great  Britain."    Accordingly,  the  committee  applied  by 
petition  to  the  Court  to  ordain  the  curator  bonis  to  lodge  his 
accounts  and  to  pay  over  the  balance  of  the  funds  and  estate 
in  his  hands,  and  on  his  doing  so  to  recall  the  curatory  and 
discharge  the  curator.    The  curator  lodged  answers,  in  which 
he  maintained  that  the  lunatic's  heritable  estate  consisted  of  a 
bond,  which  had  since  been  paid  up,  but  of  which  the  sum 
was  retained  separately  in  a  deposit-receipt     He  therefore 
suggested  for  the  consideration  of  the  Court,  whether  they 
had  power  to,  or  would,  send  any  portion  of  the  estate  beyond 
their  jurisdiction,  especially  that  part  which  was  a  surrogatum 
for  what  had  been  heritage  during  the  sanity  of  the  ward, 
and  must  still  be  considered  such  by  the  law  of  Scotland. 
The  Court  gave  effect  to  these  views  and  refused  the  appli- 
cation.    Thereafter  the  Lord  Chancellor  recalled  the  former 
grant  to  the  committee,  and  authorised  him  to  take  such 
steps  as  he  might  be  advised  were  necessary  for  realising  to 
the  lunatic  the  full  benefit  of  her  income,  and  causing  the 
same  to  be  remitted  to  England  for  her  maintenance  and 
support       The  committee  then   petitioned   the    Court  to 
ordain  the  curator  to  pay  over  to  him  the  free  proceeds  of 
the  estate  ;  but  in  answer  it  was  stated  that  the  curator  had 
periodically  remitted  the  sums  necessary  for  the  lunatic's 
maintenance,  and  that  he  was  bound  to  do  no  more,  as  in 
the  event  of  her  death  the  accumulated  surplus  of  her  funds, 
as  well  as  the  principal  sums  themselves,  would  fall  to  be 
distributed  according  to  the  law  of  Scotland,  not  that  of 
England.      The  Court  having  ascertained  that  £i\o  per 
annum  was  sufficient  for  the  lunatic's  maintenance,  ordered 
that  sum  to  be  remitted  by  the  curator  to  the  committee, 
**  reserving  to  either  party  to  make  such  further  application 
to  this  Court  as  may  be  rendered  necessary  or  expedient 
from  any  alteration  of  circumstances  which  may  subsequently 
take  place."  ^    And  the  principle  of  this  decision  has  since 


1  Murray  v.  Baillie^  24th  Feb.  1849,  11  D.  710. 
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been  repeated.*  But  in  one  case  the  Court  authorised  the 
proceeds  of  heritable  estate  in  Scotland  to  be  sent  to 
England,  where  the  lunatic  and  his  main  possessions  wem 
The  estate  in  Scotland  was  trifling,  and  there  was  no  curator 
bonis  to  manage  it,  the  officer  appointed  having  himself 
become  insane.'  In  another  case  the  Court  authorised 
heritage  belonging  to  a  pupil  to  be  transmitted  to  England 
in  order  that  an  election  between  his  legal  and  conventional 
provisions,  which  had  been  made  on  behalf  of  the  pui^l, 
might  be  carried  out.  The  Court  first  satisfied  themselves 
of  the  regularity  and  obligatory  nature  of  the  English 
proceedings.* 

Discharge  of  Heritable  Bond  by  English  Guardian,-^ 
An  English  guardian  has  no  power  to  discharge  a  Scotch 
heritable  bond  belonging  to  his  ward.  This  was  decided  in 
one  case  on  the  ground  that  it  was  ultra  vires  of  such  a 
guardian  to  discharge  English  mortgages,  and  a  factor 
loco  tutoris  was  appointed  to  the  pupils  ;*  but  on  the  general 
principle  already  stated  it  would  appear  that  foreign  guar- 
dians have  no  title  to  interfere  with  Scotch  heritage.* 

(/)  Miscellaneous  Powers. 

104.  Power  to  Purc/iase  Moveables, — ^The  general  rule  of 
factorial  management  is  that  moveables  ought  to  be  sold  and 
the  proceeds  lent  out  on  heritable  or  other  approved  security,* 
and  although  this  rule  cannot  be  rigidly  carried  out,  espe- 
cially in  the  case  of  pupils  or  lunatics  who  are  owners  of 
family  estates,  it  rarely  happens  that  their  guardians  will  get 
authority  to  purchase  moveables  for  the  sake  of  permaneot 
possession.     Such  powers,  however,  may  be  granted.    Thus, 
where  the  pupil  was  a  peer,  and  the  pictures,  books,  and 
furniture  in  the  principal  mansion-house  of  the  family  had 

1  Allen  V,  Robertson,  24th  Nov.  1855, 18  D.  97 ;  Laing  v.  Robertson, 
supra, 

2  M4irray,  i6th  Nov.  1852,  2  Stuart,  12. 

3  Lamb,  20th  July  1858,  20  D.  1323. 

*  Young  v.  Thomson,  8th  July  1831,  9  S.  92a 
»  Sec,  however,  Fraser,  Parent  and  Child,  p.  57a 
^  See  supra^  sec.  39. 
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fallen  to  the  executor  of  his  predecessor,  his  factor  loco  tutoris 
was  authorised  to  purchase  them.i 

106.  Sale  of  Moveables, — Notwithstanding  the  rule  just 
stated — that  the  factor  is  entitled,  and  to  a  great  extent 
bound,  to  sell  the  moveables  belonging  to  his  ward — petitions 
have  not  unfrequently  been  presented  for  power  to  sell  bank 
or  other  stock.*  In  one  case  the  stock  was  English,  and  it 
was  because  of  the  requirements  of  English  law  that  autho- 
rity to  sell  was  granted.' 

106.  Power  to  make  Improvements, — A  factor  does  not 
require  special  powers  to  make  ordinary  improvements,*  but 
for  those  requiring  a  large  expenditure  he  will  obtain  the 
sanction  of  the  Court.*^  The  Pupils  Protection  Act  provides® 
"  that  if  at  any  time  it  shall  appear  to  the  factor  that  there 
is  a  strong  expediency  for  draining,  or  for  erecting  buildings 
or  fences,  or  for  otherwise  improving  the  estate  in  a  manner 
not  coming  within  the  ordinary  course  of  factorial  manage- 
ment," he  shall  adopt  certain  procedure  in  order  to  obtain 
the  sanction  of  the  Court  to  the  step.^  In  one  case  where  a 
factor,  proceeding  under  this  enactment,  having  obtained 
authority  to  expend  a  certain  sum  as  the  estimated  cost  of 
repairs  to  a  mansion-house,  applied  to  the  Court  to  sanction 
a  large  additional  expenditure  which  he  had  incurred  as  be- 
ing necessary  to  complete  the  original  plan,  the  Court  re- 
fused to  interfere.* 

107.  Wiure  Pupil  both  Heir  and  Creditor  of  Father, — 
In  one  case  where  the  pupil  was  both  apparent  heir  and 


*  Boyle,  28th  Feb.  1852,  24  Scot  Jur.  285. 

>  Hamilton,  i6th  Feb.  1839,  i  D.  520;  Mathieson,  26th  June  1857, 
19  D.  917  ;  Accountant  of  Court  v.  Geddes,  29th  June  1858,  20  D.  1174. 

*  Mathieson,  supra, 

*  When  the  estate  is  entailed  see  supra^  sec.  96. 

*  Ball,  24th  Nov.  1838,  I  D.  109  ;  Esson,  28th  Feb.  1856,  18  D.  676. 

*  Sec.  7- 

"^  See  supray  sec.  71. 

*  Maitland  v,  Kermack,  nth  July  1863,  <  ^'  1104. 
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also  a  creditor  of  her  father,  and  it  was  expedient  for  her 
to  betake  herself  to  her  debts  in  place  of  representing,  the 
Court  granted  power  to  her  factor  loco  tutoris  to  assign  the 
debts  to  a  trustee  in  order  to  diligence  being  done  for  the 
recovery  thereof.^ 

108.  Effect  of  Special  Powers, — It  has  been  stated  that  the 
effect  of  granting  special  powers  to  factors  on  trust  estates 
is  not  to  bar  subsequent  challenge  of  the  acts  done  in  ac- 
cordance with  the  powers.*  This  view,  which  admits  01 
doubt  in  the  case  of  trust  factors,  is,  it  is  thought,  beyond 
dispute  in  the  case  of  factors  loco  tutoris.  It  is  not  to  be 
supposed  that  the  interposition  of  the  Court  has  a  conclusive 
effect  in  barring  the  minor's  common-law  right  to  challenge 
within  the  quadriennium  utile  on  the  ground  of  minority 
and  lesion.^ 

*  Pollock,  13th  Jan.  1747,  M.  16,351. 

*  See  Chap.  IV.,  sec  57. 

'  See  Fraser,  Parent  and  Child|  p.  513. 
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CHAPTER  VIII. 


CURATOR  BONIS  TO  MINOR  CAPAX, 


I.  Powers  of  Minor  capax, 

a.  Circumstances    in    which   Curator 

bonis  appointed. 
3.  Powers. 


4.  Petitioners,  Respondents,  and  Com- 
pearers. 

5.  Who  appointed. 

6.  Recall 


I.  Powers  of  a  Minor  Capax. 

1.  Curator  bonis  is  the  name  applied  to  the  officer  of 
Court  who  is  appointed  to  take  the  place  of  the  common- 
law  guardian  in  the  management  of  the  estates  belonging  to 
a  minor  above  pupilarity  or  to  a  party  labouring  under  in- 
capacity from  mental  or  bodily  infirmity.  It  is  proposed  in 
this  chapter  to  treat  only  of  the  office  of  a  curator  bonis  to  a 
minor  capax;  and  as  the  nature  of  this  office  cannot  well  be 
understood  without  some  attention  to  the  peculiar  rights 
and  position  of  minors  in  the  law  of  Scotland,  it  is  desirable, 
in  the  first  place,  to  point  out  briefly  the  leading  features  of 
the  common-law  office  of  curator,  as  a  substitute  for  which 
(with  what  particular  powers  will  be  considered  hereafter) 
the  present  class  of  officer  is  in  certain  circumstances  pro- 
vided by  the  Court  in  the  exercise  of  their  equitable  juris- 
diction. 


2.  Minor  may  Act  without  having  Curators,  —  With 
puberty  legal  incapacity  ends  ;^  and  although  a  mxnox  pubes 
is  usually  under  guardianship,  it  is  well  settled  that  his 
powers  of  acting  when  he  has  no  curator  are  as  great  as 


*  Harvey  v.  Harvey,  15th  June  i860,  22  D.  1208— ^^r  Lord  Justice- 
Clerk  Inglis ;  Sinclair  v.  Stark,  15th  Jan.  1828,  6  S.  336—^^  Lords 
Craigie  and  Cringletie. 
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when  he  has  one.^  Some  acts  there  are  which  he  cannot 
perform,  whether  he  is  under  curatory  or  not,  as  will  be  seen 
shortly  ;  *  but  the  great  mass  of  the  transactions  of  life  are 
open  to  him  with  his  guardian's  consent,  if  he  has  one,  and  if 
he  has  none  his  powers  are  no  less.*  The  only  difference  is 
that  parties  transacting  with  a  minor  who  has  no  curators 
run  a  greater  risk  of  having  the  transaction  set  aside  within 
the  quadriennium  utile  on  the  ground  of  minority  and  lesion, 
than  where  the  minor  has  curators  and  has  acted  with  their 
consent,  although  even  in  this  latter  case  the  minor  is  not 
cut  off  from  that  remedy.  Restitution  within  the  quadrim- 
nium  utile  is  a  privilege  competent  to  minors  whereby  all 
otherwise  valid  deeds  by  them  may  be  set  aside  on  proof 
simply  that  the  deed  was  granted  before  majority,  and  that 
the  minor  has  suffered  "  enorm  "  lesion  thereby,  and  with- 
out reference  to  whether  the  other  contracting  party  is  guilty 
of  fraud,  provided  that  judicial  proceedings  to  have  the  deeds 
set  aside  are  begun  within  four  years  from  majority,  hence 
called  the  anni  utiles  or  quadriennium  utile.^ 

3.  Minor  chooses  his  own  Curators, — ^While  a  minoi's 
father  is  alive  he  is  the  minor's  guardian,  and  he,  but  only 
he,  may  nominate  parties  to  be  curators  to  his  children  in 
the  event  of  his  death.^  In  the  absence  of  such  a  nomina- 
tion it  is  the  minor  himself  who  on  his  father's  death  has 
the  privilege  of  choosing  his  curators  by  adopting  proceed- 
ings under  the  Act  IS55,  cap.  35.  That  minors  "are  con- 
sidered legally  capable  to  a  certain   extent  of  exercising 


1  Stair,  i.  6, 32  ;  Erskine,  i.  7, 33.  As  to  whether  a  minor  who  has  no 
curators  can  discharge  debts,  see  Fraser,  Parent  and  Child,  p.  337. 

*  Sec  infra^  sec.  12. 

»  Hill  V,  City  of  Glasgow  Bank,  24th  Oct.  1879,  1 7  Scot.  Law  Rep.  i?- 

*  Sec  Fraser,  Parent  and  Child,  pp.  390-431  ;  where  also  the  other 
privileges  of  minors  are  treated,  pp.  432-449. 

^  Except  where  a  stranger  nominates  curators  to  a  special  estate* 
Scott  V,  Kennedy,  loth  Dec.  1675,  M.  16,291  ;  Erskine,  i.  7,  2,  and  13. 
As  to  whether  a  father  has  really  any  greater  power,  see  Ivory's  Erskise, 
book  i.  note  204  ;  Mackenzie  v.  Fairhohn,  7th  Dec.  1666,  M.  8962 ;  bat 
see  Act  1696,  c.  8. 
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their  own  unaided  judgment  cannot  be  better  illustrated 
than  by  the  consideration  that  after  the  death  of  the  father 
a  minor  pudes  is  entitled  to  choose  his  own  curators  at  the 
sight  of  the  Court ;  that  this  right  before  the  Statute  1696 
could  not  be  interfered  with  or  exercised  by  anticipation  by 
the  father ;  and  that  even  under  the  statute  the  father  can 
name  curators  to  the  child  only  in  liege poustie'' ^ 

4.  Curator  not  entitled  to  Interfere  with  Minot^s  Person. — 
After  fourteen  years  complete  (or  twelve  in  the  case  of  a 
female)  a  minor's  person  is  free,  "albeit  it  be  utherwayis 
tuiching  landis,  g^dis,  and  geir,  the  keiping  of  which  enduris 
quhill  his  perfeit  age,"  *  or,  in  the  case  of  a  female  minor, 
until  her  marriage,'  when  she  "  only  exchanges  one  curator 
for  another."*  Hence  it  follows  that  a  curator,  as  distin- 
guished from  a  tutor,  though  not  from  a  factor  loco  tutoris 
who  may,  however,  obtain  special  powers,**  cannot  directly 
control  the  residence  or  education  of  his  ward,  although  he 
may  indirectly  do  so  through  his  powers  with  reference  to 
the  minor's  property ;  ®  and  the  Court  will  not  give  him 
special  powers  for  this  purpose.  This  is  illustrated  by  one 
case  in  which  a  girl,  twelve  years  and  a  few  days  old,  refused 
to  go  to  a  boarding-school  chosen  by  her  curators,  and  in- 
sisted upon  exercising  her  right  to  reside  where  she  pleased, 
by  leaving  this  country  for  Lisbon,  where  her  mother  had 
married  a  second  time.  The  Court  refused  to  interdict 
her  from  going  abroad,  it  being  observed  that  "  the  law  of 
Scotland  has  not  conferred  on  curators  that  controuling 
power  over  the  persons  of  minors  which  is  here  claimed. 


*  Harvey  v.  Harvey,  15th  June  i860,  22  D.  1198 — ^per  Lord  Justice- 
Qerk  Inglis. 

*  Newton  v.  Kerr,  27th  Mar.  1533,  M.  16,218;  Mathesonc  v.  Wed- 
derby,  26th  Mar.  1534,  M.  16,218  ;  Kincaid  v.  Johnstone,  2d  Dec.  1561, 
M.  16,228. 

»  Sinclair  v.  Sinclair,  19th  Feb.  1564,  M.  16,229. 

*  Harvey  v.  Harvey,  15th  June  i860,  22  D.  1198—;^^  Lord  Justice- 
Qerk  Inglis. 

*  See  Chap.  VII.,  sees.  50  and  100. 

*  Marshall  v.  M'Doual,  25th  July  1741,  M.  8930 ;  Fraser,  p.  364. 
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and  the  nobile  officium  of  the  Court  ought  never  to  be  at 
variance  with  the  law."  *  In  another  case  Lord  Justice- 
Clerk  Inglis  remarked,  that  "  whether  the  curators  be  named 
by  the  minor  himself  or  by  his  father,  he  is  entitled  to 
choose  his  own  place  of  residence  without  their  consent,  ox 
even  against  their  advice."*  These  principles  apply,  but 
not  to  the  same  extent,  to  the  case  where  the  father  is  his 
minor  child's  administrator-in-law.*  Further,  a  minor  may 
marry  without  his  curator's  or  father's  consent ;  *  and,  if  a 
boy,  passes  thereby  out  of  his  curator's  guardianship.^ 

6.  Curator  merely  Consents  to  Minot^s  Acts, — Even  with 
reference  to  the  minor's  property,  however,  it  is  the  minor 
who  acts,  the  curator  being  merely  the  consenter  to  his  acts.* 
Curators  are  appointed  to  a  minor  "  for  guyding  and  reuling 
of  him  be  their  counsall,  assistance,  and  defence  in  quhat- 
sumever  his  actiounis  and  busines  until  his  perfyte  age  of 
21  zeiris."  ^  Hence  the  curator  cannot  act  alone.  He  can- 
not discharge  the  minor's  debts,  but  only  consent  to  his  dis- 
charging them.®  Similarly  curators  do  not  warrant  deeds 
by  the  minors  to  which  they  consent ;  "  they  are  no  further 
bound  than  to  consent."^  A  curator  is  not  liable  in  personal 
diligence  upon  a  decree  against  the  minor,  because  the 
curator  is  only  charged  for  his  interest,^®  whereas  a  pupil 
cannot  be  denounced,  but  his  tutor  may  be  put  to  the  horn 
for  the  pupil's  debt  ;^^  because  the  tutor,  in  contradistinction 
to  a  curator,  has  liberam  administrationem  bonorum  pufM, 

^  Graham  v.  Graham,  8th  August  1780,  M.  8934,  5  Br.  Supp.  635. 

*  Harvey  v,  Harvey,  supra, 
'  Harvey  v,  Harvey,  supra, 

*  Erskine,  i.  7,  33. 

^  Harvey  v,  Harvey,  supra, 

®  Stair,  i.  6,  35  ;  Erskine,  i.  7,  14. 

^  Balfour  in  his  report  of  Heriot  v.  Libberton,  July  1564,  M.  i6»339^ 

*  Foster  v,  Foster,  26th  June  1610,  M.  16,238  ;  Mcintosh  v.  Eraser, 
9th  Jan.  1675,  M.  16,290;  Bute  v,  Campbell,  Dec.  1725,  M.  16,338; 
Allan  V,  Walker,  17th  Jan.  181 2,  Hume,  586. 

"  Drummond  v.  Cunninghamhead,  26th  June  1624,  M.  16,244. 
"  Gordon  v,  Gordon,  7th  Mar.  1610,  M.  16,238. 
"  Raa  V,  Yester,  14th  Jan.  1595,  M,  16,237. 
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and  the  pupil  is  not  even  called  on  to  give  his  consent.^ 
A  tutor  acts  for  the  pupil,  who  is  himself  considered  nobody, 
whereas  a  minor  acts  with  the  curator;^  and,  as  we  have 
seen,  a  factor  loco  tutoris  likewise  has  to  supply  defect  of 
will  in  the  pupil  as  well  as  to  manage  his  affairs.*  Not- 
withstanding this  rule  that  a  curator  cannot  act  alone,  it 
would  appear  that  curators  do  not  require  the  minor's  con- 
sent to  recover  titles,  as  they  are  bound  to  have  these  in 
their  possession.*  In  an  old  case  it  was  held  that  a  curator 
might  act  alone  when  his  ward  was  abroad  \^  but  in  the  pre- 
sent state  of  practice  it  is  thought  that  it  would  be  impru- 
dent to  follow  this  precedent,  and  that  the  safer  course  would 
be  for  the  curator  to  apply  for  a  factor  loco  absentis;  or,  per- 
haps, the  Court  might  confer  special  powers  on  the  curator 
himself.^  But  a  curator  ad  litem  specially  appointed  for  the 
purpose  may  give  consent  under  the  Entail  Acts,  the  minor 
however  being  expressly  authorised  to  enter  appearance  and 
oppose  the  giving  of  consent;^  and  possession  by  the  curator 
is  the  minor's  possession,  unless  the  minor  repudiate.® 

6.  But  Curator  must  be  Consented — But  while  a  minor 
need  not  have  a  curator,  and  while  the  curator,  if  there  is  one, 
is  merely  the  consenter  to  the  minor's  acts,  nevertheless  it  is 
in  most  cases  essential  that  the  curator,  where  there  is  one, 
should  gfive  his  consent  to  acts  by  the  minor  relating  to 
management  or  disposal  of  his  property,  just  as  a  deed  by  an 
interdicted  party  must  be  with  the  consent  of  his  interdictors.® 
A  minor  under  curatory  cannot  act  alone,  any  more  than 


•  Earl  of  Kinghom  v.  Strangfather,  21st  July  1631,  M.  16,256. 
'  Daigleish  v,  Hamilton,  26th  June  1752,  M.  2184. 

•  Falconer  v,  Thomson,  17th  Feb.  1792,  M.  16,380. 
^  M'Kirdy  v,  M'Lauchlan,  26th  May  1840,  2  D.  949. 

'  Creichtoun  V.  Creichtoun,  22d  Mar.  1560,  M.  16,228. 

•  But  see  infra^  sec.  13. 

^11  and  12  Vict.  cap.  36,  sec  31 ;  16  and  17  Vict.  cap.  94,  sec.  18  ; 
31  and  32  Vict.  cap.  84,  sec  4 ;  38  and  39  Vict.  cap.  61,  sec.  5;  Wham- 
difie,  15th  Feb.  1853,  15  D.  387  ;  Duff,  9th  June  1854,  16  D.  917. 

^  Jamieson  v.  Spottiswoode,  6th  Dec  1808,  F.C. 

•  Murray,  1744,  5  B.  Supp.  737. 
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can  his  curator.^  Thus,  a  minor  cannot  validly  grant  a  dis- 
position or  tack  without  the  consent  of  his  curators,*  or 
other  inter  vivos  deed.^  For  instance,  a  minor  cannot  in  his 
contract  of  marriage  alter  the  destination  in  a  tailzie  from 
heirs-male  to  heirs  of  line  (where  he  has  otherwise  the  power*) 
without  the  consent  of  his  curators,*  nor  promise  a  tocher  to 
a  sister  in  her  marriage-contract.'  But  the  consent  of  the 
curators  may  be  interponed  ex  intervallo?  In  one  case  the 
question  whether  curators  might  authorise  their  minor  by 
signing,  not  unico  contextUy  but  separately,  was  debated  but 
not  decided.'  The  effect  of  the  absence  of  the  curator's  con- 
sent is  to  render  the  act  a  nullity  as  against  the  minor,*  who 
may  set  it  aside  within  the  period  of  the  long  prescription, 
and  not  merely  within  the  quadriennium  utHe^  which  applies 
only  to  acts  of  the  minor  with  his  curator's  consent,  or  where 
he  has  none.^® 

7.  Except  in  t/te  case  of  Minot^s  Marriage-Contract, — ^The 
doctrine  of  the  nullity  of  an  inter  vivos  deed  entered  into  by 
a  minor  without  the  consent  of  his  curators  is  not,  however, 
so  absolute  as  to  undergo  no  qualification.  One  exception 
would  appear  to  be  the  minor's  antenuptial  marriage-contract 
The  question  has  never  actually  been  decided  favourably  to 

*  Stair,  i.  6,  33  ;  Ersk.  i.  7,  33  ;  Hill  v.  City  of  Glasgow  Bank,  24U1 
Oct.  1879,  17  Scot.  Law  Rep.  17. 

'  Seton  r.  Caskieben,  21st  March  1622,  M.  8939;  Lady  CardrossR 
Hamilton,  20th  Feb.  1708,  M.  8951,  rev,  17 12,  Rob.  App.  37. 

^  Hamilton  v,  Hamilton,  Feb.  1587,  M.  8981  ;  Wall  v,  Brownkc^ 
July  1724,  M.  9035  ;  Hunter,  24th  Dec.  1728,  M.  8964 ;  CampbeQ  «. 
Lovat,  15th  Jan.  1731,  M.  9035  ;  Craig  v.  Lindsay,  14th  Dec.  1757,  M. 
8956. 

*  See  infra^  sec.  12. 

^  Muirhead  v,  Muirhead,  17th  Nov.  1724,  M.  8955  ;  bat  see  next 
section. 

®  Maxwell  v.  Nithsdale,  19th  Dec.  1632,  M.  8942. 

^  Learmonth  v,  Leslie,  Nov.  1586,  M.  16,235. 

®  Tolquhoun  t;.  Thoris,  Feb.  1683,  M.  16,305. 

"  Stevenson  v.  Adair,  9th  July  1872,  9  M.  919. 
'0  Thomson  v.  Pagan,  3d  July  1781,  M.  8985;  Kincaid,  2odi  May 
1561,  M.  8970  ;  Bell,  Jan.  1728,  M.  8985  ;  Ersk.  L  7,  33. 
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the  validity  of  such  a  deed,  but  in  the  most  recent  case,  in 
which  the  contract  was  held  to  be  good  on  the  ground  that  the 
minor's  curators  had  not  accepted,  opinions  were  expressed 
clearly  favourable  to  its  validity  even  if  they  had  accepted.^ 
"  I  do  not  think,"  said  Lord  Ivory  in  that  case,  "  the  doctrine 
of  the  nullity  of  a  deed  entered  into  by  a  minor  without  the 
consent  of  his  curators  is  so  absolute  as  to  undergo  no  qualifi- 
cation. There  are  other  instances  which  might  be  mentioned 
as  showing  that  the  general  doctrine  of  the  nullity  of  acts 
done  by  a  minor  without  his  curators  undergoes  some  qualifi- 
cation ;  as,  for  instance,  where  the  minor  enters  into  trade, 
or  where  a  minor  grants  a  bill,  could  it  be  said  that  such 
transactions,  if  the  minor  has  curators,  shall  not  be  good  ? 
I  do  not  wish  to  impugn  the  general  doctrine,  that  deeds 
entered  into  by  a  minor  without  the  consent  of  his  curators 
are  null,  but  only  pointing  out  such  modifications  as  the 
peculiar  case  of  marriage  calls  for."  * 

8.  Or  where  Minor  engaged  in  Trade, — Obligations  granted 
by  a  minor  in  the  exercise  of  any  trade  which  he  may  carry 
on  will  also  usually  be  binding,  although  granted  without 
his  curator's  consent     Were  it  otherwise,  minors  would  prac- 
tically be  debarred  from  engaging  in  trade.     Thus,  a  minor, 
who  was  a  trading  merchant  at  the  time  he  granted  a  bill, 
was  found  to  be  bound  by  it  though  his  curators  did  not 
consent'    But  the  act,  in  order  to  be  binding,  must  be  in 
the  line  of  the  minor's  business.^    If  a  minor  can  be  a  notary- 
public  or  messenger,^  it  would  seem  that  his  curator's  con- 
sent is  not  necessary  to  validate  his  actings  as  such,*  although 
required  to  his  deeds  otherwise.^    The  fact  that  the  minor 
is  a  lawyer  or  writer  will  not  of  itself  render  deeds  without 


*  Bruce  v.  Hamilton,  23d  Dec.  1854,  17  D.  265. 
'  See  also  Stevenson  v,  Adair,  supra. 

*  Craig  V,  Grant,  5th  July  1732,  M.  8955  and  9035 ;   Galbraith  v. 
Lesly,  20th  June  1676^  M.  9027. 

*  Ersk.  i.  7,  38. 

*  Sec  Fraser,  Par.  and  Child,  p.  343. 

*  Gairdner  v.  Chalmers,  loth  July  1636,  M.  9024. 
^  Corsar  v.  Deans,  24th  Feb.  1672,  M.  9026. 
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his  curator's  consent  unobjectionable,*  nor  will  a  commission 
in  the  army.-  Lesion  is  presumed  when  a  minor  borrows 
money,  and  hence  the  creditor  has  to  prove  it  to  have  been 
in  rem  verstim  of  the  minor ;  but  where  the  minor  is  in  a 
trade  or  profession  lesion  must  be  proved  by  him.* 

9.  Or  where  Minor  tuld  himself  out  as  Major. — ^A  minor's 
acts  without  his  curator's  consent  are  binding  where  he 
fraudulently  holds  himself  out  to  the  grantees  as  major,  on 
the  principle  ^<fr^///j  non  decipientibus  jura  subveniunt;^  (x 
even  where,  being  in  appearance  like  a  person  of  full  age,  he 
does  not  inform  those  with  whom  he  is  contracting;*  or 
where  he  fraudulently  alleges  that  he  is  contracting  with 
the  consent  of  his  curators  when  his  real  curators  have 
not  consented.*  But  it  is  to  be  observed  that  where  a  minor 
almost  major  granted  a  bill  without  the  consent  of  his  cura- 
tors, although  he  was  found  liable,  it  was  held  that  dili- 
gence on  the  bill  against  him  was  irregular,  and  that  an 
action  to  enforce  the  debt  was  necessary.^ 

10.  Where  Money  in  rem  versum  of  tlu  Minor. — Further 
proof  by  the  creditor  that  the  money  was  in  rem,  versum 
of  the  minor  will  exclude  objection  on  the  score  of  want 
of  curator's  consent ;  ®  or  that  the  sum  was  expended  in 
supplying  necessary  furnishings.®    On  this  principle  a  teacher 

*  Henderson  v,  Lafreis,  nth  Nov.  1637,  M.  9030 ;  Dundas  v.  Allan, 
17th  Jan.  171 1,  M.  9034. 

*  Campbell  v.  Lovat,  15th  Jan.  1731,  M.  9035. 

*  M*Donald,  i6th  June  1789,  M.  9038. 

*  Wemyss  v.  Creditors,  27th  Feb.  1637,  M.  9025 ;  Borthwid  ft 
Young,  5th  Jan.  168 1,  M.  12,433. 

^  Macdougall  v.  Marshall,  14th  July  1705,  M.  8995 ;  WiDdc  f. 
Dunlop,  28th  Feb.  1834,  12  S.  506;  M'Michaelv.  Barbour,  17th  Dec 
1840,  3  D.  279— /^r  Lord  Moncriefil 

*  Harvie  v.  M*Intyre,  7th  March  1829,  7  S.  561. 
'  Wilkie,  supra, 

^  M'Adam  v.  Lag,  24th  July  1605,  M.  8939 ;  Corsar  v.  Deans,  vjk 
Feb.  1672,  M.  8944 ;  Hamilton  v.  Lamington,  9th  Jan.  1678,  M.  8949. 

*  Stuart  V.  Stuart,  23d  March  1639,  M.  8943 ;  Scoffier  r.  Read,  266 
June  1783,  M.  8936  ;  Inglis  v.  Sharp,  25th  Feb.  1631,  M.  8941 ;  Rpd 
V.  Earl  of  Dunfermline,  22d  March  1634,  M.  8942. 
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successfully  pursued,  on  a  bond  by  a  minor,  for  fees  for  his 
service,^  and  a  minor  was  found  liable  for  a  horse  he"  bought 
without  consent  of  his  curators,  as  it  was  consistent  with  his 
estate,  and  was  used  by  him.* 

11.  Minor  may  Test  without  Curator's  Consent — ^A  minor 
is,  speaking  generally,  at  liberty  to  test  in  regard  to  his  move- 
able estate,  and  to  such  an  act  the  consent  of  his  curators  is 
in  no  event  necessary.*  Hence  the  rule  that  a  guardian  can- 
not be  auctor  in  rem  suam  does  not  apply  to  such  a  case,  and 
the  minor  may  bequeath  moveables  to  his  curator.* 

12.  What  Acts  are  not  Competent  to  Minor  even  with  Con- 
sent of  Curators, — There  are,  on  the  other  hand,  certain  acts 
which  are  not  competent  to  a  minor  whether  he  has  curators 
or  not,  or  whether  they  consent  or  not.  Such  are  alterations 
of  the  order  of  succession  to  his  heritage.  He  may  alienate 
heritage  inter  vivos  for  onerous  causes,  but  not  otherwise.^ 
Thus,  no  consent  of  his  curators  can  validate  a  gratuitous 
alteration  of  the  settlements  of  his  estate,®  or  a  disposition 
of  heritage  mortis  causa?  It  has  also  been  held  that  such 
consent  will  not  validate  the  gratuitous  discharge  of  debt® 

13.  Special  Powers  will  not  be  Conferred  on  Minors, — It 
is  another  consequence  of  the  peculiar  position  of  minors  that 
the  Court  will  not  confer  special  powers  on  them,  whether 
acting  with  or  without  curators.    This  was  held  where  a 

*  Dnimmond  v.  Broughton,  22d  June  1627,  M.  8939.  Acts  by  the 
cnrators  alone  have  also  been  sustained  on  this  ground — Stark  v, 
Tennant,  2d  July  1846,  8  D.  looi. 

*  Brown  v.  Nicolson,  9th  Jan.  1629,  M.  8940;  Johnstone  v.  Maitland^ 
20th  Nov.  1782,  M.  9036. 

'  Stair,  i.  6,  34,  and  iii.  8,  37  ;  Ersk.  iii.  9,  15 ;  Stevenson  v.  Allan, 
30th  Nov.  1680,  M.  8949 ;  Yorkston  v.  Bums,  13th  Jan.  1697,  M.  8950. 

*  Stevenson  v.  Allan,  supra;  Yorkston  v.  Bums,  supra, 

*  Ersk.  L  7,  33. 

*  Marquis  of  Clydesdale  v,  Dundonald,  26th  Jan.*i726,  M.  8964. 

^  Conynnghamc  v.  Whitefoord,  3d  March  1797,  M.  8966 ;  but  the 
role  does  not  apply  to  subjects  heritable  destinatione  merely — Brand's 
Trs.,  19th  Dec.  1874,  2  R.  259 ;  rev,  on  other  points — 3  R.  (H.  L.)  16. 

*  Saltcoats  v,  Justice-Qerk,  8th  Feb.  1623,  M.  8958 ;  Lockhart  v, 
Lockhart,  25th  July  1626,  M.  8958. 
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minor  and  his  curators  applied  for  powers  to  sell  heritage' 
The  reason  of  this  rule  is,  that  where  the  minor  is  able  to 
act  for  himself,  the  Court  will  not  consent  to  become 
the  gratuitous  adviser  of  him  or  his  curator,  so  as  to  protect 
the  parties  with  whom  he  is  contracting ;  and,  as  we  have 
seen,  there  is  no  act  for  which  urgent  necessity  can  be  alleged 
which  a  minor  is  not  in  titiilo  to  perform. 

14.  The  Court  cannot  Compel  Minor  to  Concur  with  Curator, 
— It  would  appear  that  the  Court  cannot  either  oblige  a 
minor  to  concur  with  his  curators  or  give  them  power  to  act 
alone  in  consequence  of  the  minor's  obstinacy.  In  an  early 
case,  where  curators  applied  to  be  enabled  to  act  generally 
in  the  management  of  the  minor's  affairs  without  her  con- 
currence because  she  declined  to  sign  a  deed  which  they 
had  presented  for  signature,  the  Court,  while  they  refused 
the  application  on  the  ground  that  the  minor's  declinattue 
was  not  unreasonable,  seemed  to  be  clearly  of  opinion  that 
they  had  no  power  to  compel  a  minor  to  act  with  his 
curators,  any  more  than  to  compel  a  major  to  act  with  his 
interdictors  ;  and  that  as  they  could  not  compel  a  minor  to 
choose  curators,  so  they  could  not  authorise  the  curators 
to  act  without  his  consent.  By  this  means  perhaps  the  Act 
1696,  cap.  8,  was  virtually  eluded,  but  that  Act  was  not  to 
be  understood  as  entitling  a  father  to  force  a  minor  to 
submit  to  his  nomination,  although  where  the  father  has 
nominated,  his  appointment  excluded  the  minor's  power 
of  choosing  curators.^ 

16.  But  may  Authorise  Curator  to  Resign. — In  such  cir- 
cumstances the  Court,  however,  may  authorise  the  curator 
to  resign.^  Thus,  where  a  minor  refused  to  take  the  advice 
of  his  curators,  but  followed  that  of  other  parties,  the  Court, 

1  Wallace  V.  Wallace,  8th  March  1817,  F.C.,  overruling  CampbeD 
V,  Campbell,  17th  Feb.  1738,  M.  8930 ;  Morrison  v.  Stewart,  3d  Dec 
1747,  M.  8972. 

*  Drumore,  27th  Jan.  1744,  M.  8930  and  16,349. 

'  Act  1555,  cap.  35.  Section  31  of  the  Pupils  Protection  Act  does 
not  apply  to  curators  to  minors,  see  sec.  i  of  Act. 
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on  the  minor  stating  that  he  was  willing  that  his  curators 
should  be  liberated,  and  craving  liberty  to  name  others  in 
their  place,  interponed  their  authority  to  the  agreement^ 
In  another  case,  where  the  curators  refused  to  consent  to 
the  acts  of  the  minor,  the  Court  first  "  found  that  they  could 
not  resign  their  office  unless  they  were  removed  for  mal- 
verses,"*  but  on  the  minor  giving  in  a  nomination  of  a  new 
curator  in  place  of  the  old  the  Court  accepted  their  demis- 
sion.^ 

16.  Subject  to  Restitution  on  Proof  of  Lesion, — But  in  one 
case  where  a  minor  convened  his  curator  before  the  Sheriff 
in  a  count  and  reckoning,  and  got  him  decerned  to  renounce, 
and  he  did  renounce  and  account  for  byegones,  the  minor 
was  afterwards  found  entitled  to  pursue  him  for  lesion, 
although  no  malversation  was  instructed,  and  the  curator 
was  ordained  to  count  and  reckon  of  new.*  But  here  new 
curators  were  not  appointed  ;  and  the  mere  consent  of  the 
minor  to  any  demission  or  renunciation  by  the  curator  is  of 
no  avail,  for  he  cannot  validly  adject  any  limitation  of  their 
liability  even  at  appointment,^  nor  limit  the  liability  of  any 
other  party.  Thus,  a  party  who  had  reached  majority  was 
allowed  to  open  up  the  accounts  of  his  tutor,  whom  he  had 
discharged  with  the  consent  of  his  curators.*  Similarly,  a 
factor  who  had  been  appointed  by  a  minor  with  consent  of 
his  curators,  under  the  condition  that  he  should  be  bound  to 
account  to  a  quorum  only  of  the  curators,  was  still  held 
bound  to  go  of  new  into  an  accounting  with  the  minor's  re- 
presentatives after  his  decease.^  Again,  a  minor  was  found 
entitled  to  reduce  a  bond  by  himself,  with  his   curator's 

*  Scotstarvit  v.  Buccleugh,  Feb.  1642,  M.  16,266. 

*  Gordon  v.  Dunbar,  30th  Nov.  171 1,  M.  16,333. 

•  Gordon  v.  Dunbar,  22d  Feb.  17 12,  M.  16,334. 

*  Scot  V.  Scot,  2 1st  July  1664,  M.  16,269. 

•  Rankine  v.  Johnston,  8th  Feb.  17 10,  M.  16,327  ;  Watson  v,  Rae, 
i6th  July  1773,  M.  16,369. 

•  Stuart  V.  Stuart,  ist  Dec.  1638,  M.  9008 ;  Lady  Ballegemo  v.  Lady 
Ross,  Nov.  1683,  M.  901 1. 

^  Ruthvens  v.  Wallace,  13th  July  1688,  M.  16,313. 
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consent,  where  the  curator  had  misemployed  the  money 
borrowed.^  When  a  minor  had  received  advances  from  a 
factor  whom  the  curators  had  appointed,  but  without  their 
authority,  the  factor  in  an  action  of  accounting  was  found 
not  entitled  to  any  preference  for  the  sums  beyond  what  the 
curators  had  fixed  as  his  allowance,  reserving  his  claims  as 
an  ordinary  creditor.^ 


II.  Circumstances  in  which  a  Curator  Bonis 

Appointed  to  Minor. 

17.  From  this  account  of  the  position  of  minor  fubes 
according  to  the  law  of  Scotland  it  will  be  seen  at  once 
how  anomalous  the  appointment  of  a  curator  bonis  to  sudi 
a  person  necessarily  is.  If  the  curator  bonis  to  a  minor  has 
the  same  powers  as  the  other  officers  treated  of  in  this 
work,  it  is  plain  that  his  appointment  practically  super- 
sedes the  minor's  common-law  capacity  to  manage  his  own 
affairs,  for  then  the  duty  of  the  curator  bonis  is  not  merely 
to  consent  to  the  acts  of  his  ward,  but  to  act  instead  of  hiia 
If,  on  the  other  hand,  the  officer  has  no  higher  powers  than 
an  ordinary  curator,  then  his  position  as  officer  of  Court  is 
without  parallel,  for  being  simply  the  consenter  to  his  wanfs 
acts  it  is  not  easy  to  see  how  the  Court  can  impose  on  him 
the  same  duties  and  give  him  the  same  powers  as  are  con- 
sidered essential  in  the  case  of  other  officers. 

18.  Does  a  Curator  Bonis  Supersede  Minot^s  Powers  over 
his  Property  ? — With  the  minor  to  a  certain  extent  sui  juris 
and  always  cited  in  an  application  for  the  appointment  of  a 
curator  bonisy  so  that  he  or  she  may  object  thereto  and 
claim  his  or  her  right  to  get  curators  at  common  law,  it  may 
be  the  law  that  the  Court  in  appointing  a  curator  bonis 
thereby  supersede  the  minor's  powers  to  act  in  the  manage- 
ment of  the  estate,  except  perhaps  with  reference  to  those 
acts  which  a  minor  who  has  a  curator  can   nevertheless 

^  Blantyre  v,  Walkinshaw,  2d  July  1667,  M.  8991. 
2  Ogilvie  V.  Trail,  nth  June  1824,  3  S.  83  (125  o.e.). 
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perform  without  his  curator's  consent,  as  above  described  ;  ^ 
and,  if  that  be  so,  it  is  thought  a  curator  bonis  will  be 
appointed  only  as  an  act  of  necessary  administration,  and 
on  the  petition,  or  at  least  with  the  consent,  of  the  minor 
himself.  The  Act  1555,  cap.  35,  imposes  certain  formalities 
which  must  be  carried  out  before  the  minor  is  allowed  to 
choose  curators  for  himself,  and  these  formalities  the  minor, 
as  we  shall  see  immediately,*  is  not  always  in  a  position  to 
fulfil.  Hence  there  is  need  for  the  equitable  interposition  of 
the  Court,  to  give  to  such  minors  that  protection  which  the 
common  law  has  denied  to  them.  But  the  Court  have 
throughout  manifested  the  strongest  repugnance  to  allow 
this  interposition  to  take  the  form  of  appointing  a  curator 
bonis.  If,  however,  the  Court  knew  that  in  giving  the 
minor  a  curator  bonis  they  were  merely  appointing  a  com- 
mon-law curator  under  another  name,  but  with  no  greater 
powers  than  at  common-law,  this  repugnance  would 
be  almost  unintelligible.  The  same  advantages  which,  as 
we  have  seen,*  have  practically  caused  common-law  tutors 
(except  of  course  tutors-nominate)  to  be  superseded  in 
favour  of  factors  loco  tutoris — the  facility  with  which  the 
appointment  is  obtained,  and  the  importance  of  having  a 
paid  instead  of  an  unpaid  officer — together  with  the  con- 
venience of  getting  factors  loco  tutoris  and  curators  bonis  to 
the  pupils  and  minors  of  the  same  family  appointed  on  one 
petition,  would  have  long  ago,  it  is  thought,  thrown  the 
action  of  choosing  curators  into  disuetude,  were  it  not  that 
the  Court  knew  that  in  appointing  a  curator  bonis  they 
were  giving  the  minor  an  officer  whose  powers  were  much 
more  extensive  than  those  of  the  curator  which  the  minor 
might  have  chosen  for  himself  This  appears  from  what 
was  said  in  one  case.  There  the  petitioner  argued  that  the 
Court  would  as  readily  appoint  a  curator  bonis  as  they 
would  a  factor  loco  tutoris,  and  on  the  same  ground,  that 
both  officers  being  paid  are  likely  to  do  their  work  better 
than  those  who  get  no  remuneration.    But  the  Court,  while 

*  See  supra,  sees.  7-1 1.  '  See  infra,  sec.  22. 

*  See  Chap.  VII.  sec.  i. 
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they  made  the  appointment  in  the  special  circumstances  of 
the  case,  declined  to  affirm  the  proposition  that  they  would 
as  readily  appoint  the  one  officer  as  the  other.  Lord  Ivoiy 
making    these    observations : — **  There    is    no   question  of 
principle  involved.      The  Court  proceed   in   making  such 
appointments  on  necessity  alone.    There  is  no  recognition 
by  the  Court  of  the  general  ground,  that  it  is  better  to  have 
a  factor  than  that  the  minors  should  choose  curators  for 
themselves.    There  must  be  a  speciality  for  the  interference 
of  the  Court.     Some  of  the  cases  on  the  point  proceeded 
on  necessity  being  shown.     A  curator  bonis  acts  without  the 
consent  of  the  minor,  and  we  by  appointing  one  interfere 
with  the  legal  rights  of  the  minor.     We  have,  therefore, 
delicacy  in  interfering."  ^     Opinions  to  the  same  effect  are 
found  in  other  cases,*  and,  on  the  whole,  although  the  de- 
cisions are  not  perfectly  reconcileable,  there  seems  to  be  little 
doubt  on  the  authorities,  and  also  on  what  is  understood  to 
be  the  recent  practice,  as  ascertained  from  the  Accountant 
of  Court's  department,  that  the  opinion  above  stated  cor- 
rectly expresses  the  view  which  the  Court  are  inclined  to 
take  of  the  circumstances  in  which  this  appointment  will  be 
made.     The  Court  do  not,  however,  appear  expressly  to 
have  carried  this  view  to  what  seems  to  be  its  logical  issue 
in  regard  to  the  powers  of  curators  donis  after  they  have 
been  appointed — as  will  be  discussed  hereafter.* 

19.  Wi/I  be  Appointed  only  where  Minor  Consents, — But 
even  where  a  case  of  necessity  exists — necessity,  that  is,  in 
the  interests  of  the  minor — it  is  thought  that  the  Court  will 
not  make  such  an  appointment  if  the  minor  himself  objects. 
This  seems  to  follow  from  the  whole  principles  which  in  the 
law  of  Scotland  regulate  the  position  of  a  minor  puUs. 
He  can  act  without  curators  ;*  he  cannot  be  compelled  to 
choose  curators  ;  **  and  even  when  he  has  curators  the  Court 

^  Mayne,  nth  March  1853,  15  D.  554. 

^  See  particularly  Barron,  i6th  Nov.  1854,  17  D.  61. 

'  See  infra^  sec.  35. 

*  See  sufiruy  sec.  2. 

**  See  supra^  sec.  14. 
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cannot  oblige  him  to  follow  their  advice/  It  would  seem 
therefore  to  follow,  a  fortiori,  that  the  Court  cannot  compel 
him  or  her  to  accept  the  guardianship  of  an  officer  whose 
powers  supersede  his  or  hers  in  the  way  that  those  of  a 
cuvator  bonis  are,  on  one  view,  supposed  to  do. 

20.  And  notwithstanding  the  Minot^s  Consent ,  only  in  a 
case  of  Necessity, — On  the  other  hand,  the  mere  assent  of  the 
minor  is  not  enough  unless  a  case  of  necessity  be  made  out. 
Necessity,  as  we  have  repeatedly  seen,  is  the  ground  and 
measure  of  the  interference  of  the  Court  in  the  whole  branch 
of  their  jurisdiction  treated  of  in  this  work.*  Necessity 
determines  whether  an  officer  of  Court  should  be  appointed, 
and  whether  he  should  obtain  special  powers,  and  to  what 
extent.  If,  then,  this  is  so  of  officers  generally,  it  ought  to 
be  particularly  true  in  the  present  case,  where,  on  the  view 
above  stated,  an  officer  is  appointed  almost,  if  not  entirely,  to 
supersede  a  party  sui  juris  in  the  management  of  his  pro- 
perty, not  in  the  interest  of  third  parties  such  as  creditors 
(which  is  an  intelligible  enough  case),  but  in  his  own  ;  and 
the  necessity  ought,  it  is  thought,  to  be  all  the  stronger  as 
the  person  so  superseded  is  in  the  peculiar  and  delicate 
position  of  a  minor  pubes,  and  is  superseded  with  his  own 
consent*  But  the  difficulty  is  to  determine  what  the  Court 
have  held  to  amount  to  a  necessity  strong  enough  to  war- 
rant them  in  undertaking  this  responsibility.  At  first  sight 
it  might  perhaps  be  thought  that  they  will  make  such  an 
appointment  only  when  it  is  shown  that  the  minor's  interest 
can  be  effectually  protected  in  no  other  way  than  by  super- 
seding him,  to  a  greater  or  less  degree,  in  the  management 
of  his  property.  It  cannot,  however,  be  said  that  the  Court 
have  never  proceeded  on  any  less  stringent  necessity. 


^  See  supray  sec.  14. 

*  See  particularly  Maconochie,  3d  Feb.  1857,  19  D.  366.  There  are 
exceptions  to  this  rule,  e,g,y  factors  loco  tutoris^  where  officers  of  Court 
are  appointed  on  grounds  of  expediency  merejy.  See  Chap.  VII. 
sec.  I. 

*  See  Mayne,  suproj  Lord  Ivory's  opinion. 

S 
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21.  Curator  bonis  will  not  be  Appointed  zvhere  Minor  can 
choose  Curators. — A  minor  pubes  is,  as  we  have  seen,  in  a 
very  different  position,  alike  from  a  pupil  and  a  party  in- 
capax,  in  regard  to  the  claims  he  has  upon  the  Court  as  a 
Court  of  equity  for  assistance  in  the  protection  of  his  in- 
terests. He  has  among  other  rights  the  privilege  of  choos- 
ing curators,  and  no  restriction  has  ever  been  placed  on  this 
right,^  with  the  single  exception  that  a  father  may  name 
curators  as  well  as  tutors  to  his  legitimate  children,*  who  are 
not  in  consequence  entitled  to  choose  curators  for  them- 
selves should  the  curators-nominate  desire  to  accept,'  but 
who  may  apparently  act  without  curators  at  all  even  when 
the  curators-nominate  are  willing  to  accept.*  The  Court 
consequently  refuse  to  interfere  unnecessarily  by  appointing 
a  curator  bonis  where  there  is  no  obstacle  to  the  minor 
choosing  curators  for  himself;^  and  although  the  great  con- 
venience of  combining  in  one  application  petitions  for 
factors  loco  tutor  is  to  the  pupils  and  for  curators  bonis  to  the 
minors  of  the  same  family  has  led  the  Court  in  a  number  of 
instances  to  appoint  curators  where  no  necessity  for  their 
interference  existed,^  it  is  understood  that  the  practice  noir 
is  to  adhere  more  strictly  to  the  rule.  But  where  the  pro- 
perty of  the  minors  is  so  mixed  up  with  that  of  the  pupils, 
as  in  the  case  oi pro  indiviso  estates,  as  to  make  a  joint  man- 
agement desirable,  and  there  is  no  conflict  of  interests,  and 

^  Except  of  course  as  regards  special  estates — Erskine,  i.  7, 13. 

2  Act  1696,  cap.  8;  M*Neill,  8th  Mar.  1849,  11  D.  1029. 

^  Pitcairn  x\  Curators,  Feb.  1731,  M.  16,339;  Dunbar  (Gordot's 
Tutors),  nth  July  1710,  M.  8910.  But  see  Ivory's  Erskine,  book  i. 
note  No.  204. 

*  Drumore,  27th  Jan.  1744,  M.  16,349. 

*  Erskine,  Inst.  i.  7,  10;  Bannatyne,  19th  May  1827,  5  S.  638 
(684  o.e.) ;  Whiteside,  29th  Jan.  1834,  12  S.  355  ;  Matthew,  5ih  Dec. 
1851,  14  U.  312;  Macarthur,  i6th  June  1854,  17  D.  61  ;  Barron,  i6d 
Nov.  1854,  17  U.  61;  Eaton,  2d  Feb.  1853,  2  Stuart,  192. 

«  Watson,  6th  Feb.  1827,  2  F.C.  189;  Dow,  25th  Nov.  1847, 10  D 
148;  Arnot,  15th  Dec.  1849,  12  D.  912;  Irvine,  13th  Feb.  1850,  uD* 
912  ;  Patcrson,  2d  Mar.  1850,  12  D.  912  ;  Sutherland,  i8th  Febi  iSS*' 
13  D.  951;  M*Kinnon,  12th  July  1851,  14  D.  12;  Carter,  21st  Jan.  \%S^. 
19  D.  286. 
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especially  if  the  whole  property  to  be  managed  is  a  small 
one,  the  Court  seem  to  have  less  difficulty  in  appointing 
the  same  party  to  be  curator  bonis  and  factor  loco  tutoris^ 
although  the  minors  are  in  a  position  to  choose  curators 
for  themselves.^  If,  however,  the  view  above  stated^  of  the 
position  of  a  minor  with  reference  to  his  curator  bonis  be  the 
sound  one,  the  propriety  of  such  appointments,  in  so  far  as 
they  supersede  the  minor  in  the  management  of  his  entire 
estate,  and  not  merely  so  far  as  other  parties  are  interested, 
may  perhaps  be  doubted. 

22.  Wliere  Minor  cannot  c/toose  Curators  from  Inability  to 
cite  Next-of-kin, — The  proceedings  to  be  adopted  by  a 
minor  who  is  without  curators,  when  he  intends  to  put  him- 
self under  curatory,  are  regulated  by  the  Act  1555,  cap.  35, 
which  makes  it  necessary  for  him  to  call  as  parties  to  the 
judicial  proceedings  he  is  authorised  to  institute  two  of 
1  the  next-of-kin  on  each  of  his  father's  and  mother's  side.* 
-  In  the  greater  number  of  cases  in  which  the  Court  have 
appointed  curators  bo7tis  to  minors,  the  minors  were  unable 
to  choose  curators  from  not  having  the  requisite  next-of-kin 
in  Scotland,  either  because  the  minors  were  illegitimate  *  or 


*  Hay  V,  Grant,  22d  Feb.  1749,  M.  8973;  MWhirter,  13th  Feb.  1852, 
14  D.  761;  Simpson,  17th  Nov.  i860,  23  D.  35.  In  a  recent  unreported 
case — Mockler,  21st  May  1867  and  5th  March  1868 — the  petitioners 
prayed  for  the  appointment  of  the  same  person  as  factor  loco  tutoris 
and  curator  bonis  to  a  pupil  who  was  near  minority,  no  particular 
reason  being  assigned  for  the  last-mentioned  crave,  and  on  the  pupil 
attaining  minority  the  factor  loco  tutoris  was,  on  the  original  petition, 
appointed  curator  bonis  to  the  formerly  pupil  ward.  It  appeared  that 
die  ward  resided  in  Dublin,  though  whether  he  was  a  domiciled  Irish- 
man was  not  stated. 

•  See  sec.  18. 

•  Wallace  r.  Kennedy,  29th  July  1674,  M.  16,290 ;  Erskine,  i.  7,  11. 

*  Young,  19th  Fe*b.  1818,  F.C;  Wilson  v.  Campbell,  loth  Mar.  1819, 

F.C.;  Wood,  31st  May  1834,  12  S.  663;  Reid,  loth  July  1839,  i  D.  1217, 

and  14  F.C.  1058 ;  Ogilvy,  2d  Mar.  1849,  11  D.  1029;  McNeill,  8th  Mar. 

1^499  1 1  D.  1029.    In  all  these  cases,  however,  the  officers  appointed 

^^ere  styled  curators,  not  curators  bonis;  see  next  section. 


260  CURATOR  BONIS  TO  MINOR  CAPAX.        .[Chap.  vilL 

because  they  had  no  relatives  at  all,^  or  none  in  Scotland,' 
or  because  they  had  no  next-of-kin  on  the  father's  side  in 
Scotland*  or  on  the  mother's  side.*  But  in  the  case  of 
Barron  *  the  First  Division  declined  to  follow  this  practice  of 
appointing  a  curator  bonis  to  minors  whose  next-of-kin  on 
one  or  both  sides  were  abroad,  and  although  in  a  later  case^ 
the  Second  Division  expressly  disregarded  this  decision,  it 
is  thought,  looking  especially  to  more  recent  authority,  that 
it  proceeds  on  what  must  be  regarded  as  the  sound  principle: 

23.  Is  Want  of  Next-of-kin  a  ground  for  Appointment  of 
Curator  bonis  ? — It  will  be  observed  that  in  such  cases  as  the 
above  the  only  object  which  the  Court  have  in  view  is  to  do 
away  with  a  defect  of  procedure.  The  minor's  next-of-kin 
are  no  doubt  cited  partly  that  he  may  have  their  assistance 
in  choosing  curators,  but  their  absence  is,  it  is  thought,  no 
ground  for  giving  the  guardian  any  higher  powers  than  be 
would  otherwise  have  possessed.  If,  therefore,  the  appoint- 
ment of  a  curator  boftis  implies  the  very  large  and  unusual 
remedy  described  in  the  preceding  sections,  whereby  a  minor's 
common-law  right  of  managing  his  own  affairs  is,  with  his 
own  assent  no  doubt,  to  a  great  extent  suspended,  the  remedy 
would  seem  altogether  out  of  proportion  to  the  evil  to  be 
cured ;  although  from  the  cases  previously  cited  it  cannot  be 
said  that  the  Court  have  never  made  appointments  on  this 
ground.  The  Act  1555,  c.  35,  it  is  to  be  observed,  did  not 
confer  the  power  of  choosing  curators  on  minors,  but  merely 
regulated  its  exercise,^  and  therefore  as  there  exists  a  way 


^  Roberts,  i  ith  July  1839, 14  F.C.  1059.    That  was  a  case  of  an  in- 
terim appointment  only. 

*  Towton,  8th  Dec.  1847,  10  D.  225 ;  Webster,  27th  Nov.  1849^  n 
D.  911;  Mayne,  nth  Mar.  1853,  15  D.  554. 

3  M'Lellan,  2Sth  Nov.  1847,  10  D.  148. 

*  Johnstone,  15th  Nov.  1839,  i  ^'  ^^3fh  H  F.C.  1058  ;  Ross,  17* 
July  1846,  8  D.  1219;  Wood,  19th  July  1849,  11  D.'i494. 

6  i6th  Nov.  1854,  17  D.  61. 

*  Carter,  21st  Jan.  1857,  19  D.  286. 

7  See  Wilson  v.  Campbell,  loth  March  1819,  F.C. ;  and  also  Harvqr 
V,  Harvey,  15th  June  i860,  22  D.  1198. 
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of  obviating  the  difficulty  and  leaving  the  minor  to  choose 
curators  for  himself,  viz.,  by  presenting  a  petition  to  dispense 
with  the  citation  of  the  next-of-kin,^  and  on  this  being 
granted  to  proceed  with  the  action  of  choosing  curators  in 
common  form,  the  Court  will,  it  is  thought,  hesitate  to  appoint 
an  officer  of  their  own  unless  there  are  other  grounds  for 
doing  so  than  the  want  of  next-of-kin. 

Curators,  not  Curators  bonis,  may  be  Appointed, — Further, 
in  the  above  cases  of  illegitimate  minors,*  the  officers  ap- 
pointed were  styled  curators,  not  curators  bonis,  and  from  the 
terms  of  the  appointment  in  the  earliest  of  these  cases '  (upon 
which  all  the  others  proceeded)  the  parties  appointed  seem 
to  have  possessed  the  former  rather  than  the  latter  of  these 
characters.  The  interlocutor  was  in  these  terms: — "The 
Lords,  in  respect  of  the  very  particular  circumstances  of  this 
case,  nominate  and  appoint  (the  four  persons  suggested)  to  be 
curators  to  the  petitioner,  with  the  usual  powers  of  curators, 
any  two  of  them  to  be  a  quorum,  and  failing  of  that  number 
by  death  the  surviving  one  to  be  sole  curator,  with  power  to 
give  up  judicial  inventories  of  the  petitioner's  whole  means 
and  estate,  heritable  and  moveable  ;  and  authorise  and  em- 
power the  Sheriff-Depute  of  Forfarshire,  the  petitioner's  judge 
ordinary,  to  interpone  his  authority  to  the  curatorial  inven- 
tories, to  dispense  with  the  citation  of  the  next-of-kin,  and  to 
receive  the  proper  and  usual  caution  for  the  curators'  faith- 
ful discharge  of  their  duties  and  accounting  for  their  intro- 
missions." In  a  later  case,  where  also  more  than  one  officer 
was  appointed,  it  was  observed  that  "  there  was  no  contradic- 
tion in  the  decisions  on  the  subject  of  minor  bastards  at  least, 
and  that  such  appointments  must  be  made  as  to  them,  in 


*  This  may  be  done  whether  the  next-of-kin  are  merely  absent  or 
are  non-existent,  and  whether  the  minor  be  illegitimate  or  legitimate. 
I^  however,  the  two  next-of-kin,  on  the  mother's  side,  of  an  illegitimate 
minor  are  in  Scotland,  they  must  be  cited.  See  Fraser,  Parent  and 
Child,  pp.  198-200,  and  355-357,  and  cases  there,  in  particular  Mather, 
22d  June  1853,  25  Scot  Jur.  460;  Kyle,  15th  June  1861,  23  D.  1105; 
^Iso  Buchan,  7th  June  1873,  11  M.  663. 

*  SuprOy  note  4,  p.  259. 
'  Young,  supra. 
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accordance  with  precedents."^  Butthere  also  it  was  curators, 
not  curators  bonis^  who  were  appointed,  and  similar  appoint- 
ments have  been  made  in  other  cases  than  those  of  bastards.' 
The  result  seems  to  be  that  by  one  or  other  of  the  above 
modes  of  procedure  the  Court  will  remedy  the  defects  of 
the  Act  1 55 5,  c.  35,  but  that  the  officers  so  appointed  are 
curators,  with  the  usual  powers  of  such  officers,  and,  esped- 
ally  since  the  Pupils  Protection  Act,*  ought  not  to  be  styled 
curators  bonis. 

24.  W/iere  Minot^s  Freedom  of  Choice  interfered  with. — 
But  one,  it  is  thought,  undoubted  ground  for  the  equitable 
interposition  of  the  Court  arises  where  there  is  reason  to  be- 
lieve that  the  minor's  freedom  in  the  choice  of  his  curators 
is  being  interfered  with  by  those  around  him.  Here  the 
Court,  as  a  Court  of  equity,  interfere  to  remedy,  not  a  mere 
defect  of  procedure,  as  in  the  above  cases,  but  to  protect 
property  which  would  otherwise  be  unprotected  or  ill-pro- 
tected, and  this,  as  we  have  repeatedly  seen,  is  the  ordinary 
ground  for  the  interposition  of  the  Court  Although  a  minor 
has  at  common  law  the  unfettered  power  of  choosing  curators 
for  himself,  yet  the  Court  have  the  right  and  the  duty  of 
seeing  that  the  exercise  of  that  power  is  truly  the  result  of 
the  minor's  unbiassed  will — ^unbiassed  at  least  by  any  in- 
fluences adverse  to  his  own  real  interests  ;  and  where  the 
opposite  appears  to  be  the  case  the  Court  will  have  no  diffi- 
culty in  interfering,  although  not  always  by  the  appointment 
of  a  curator  bonis.  The  usual  course,  where  undue  influence 
is  suspected,  is  to  sequestrate  the  minor's  person,  placing  hhn 
with  some  neutral  party,  so  as  to  enable  him  to  give  afl 
unbiassed  and  judicious  consideration  to  the  matter;*  but  in 
an  early  case  a  curator  bonis  was  appointed,*  and  there  is  no 


*  Ogilvy,  2d  March  1849,  1 1  D.  1029. 
«  Towton,  8th  Dec.  1847,  10  D.  225. 

*  See  infra^  sec.  34. 

*  Bargany  V.  Hamilton,  14th  July  1702,  M.  16,319  ;  Dunbar  (GoidoB^ 
Tutors),  nth  July  1710,  M.  8910;  Wilson  v.  Campbell,  loth  March  181ft 
F.C. ;  Grant  v.  Innes,  14th  Dec  1844,  7  D.  226. 

*  Bower,  29th  July  1750,  M.  8910. 
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reason  to  doubt  that  the  Court  would  repeat  the  decision 
should  circumstances  call  for  it. 

26.  Where  Minot^s  Father  is  Alive, — A  similar  ground 
for  the  interposition  of  the  Court  is  sometimes  found  where 
the  minor's  father  is  alive.  A  father  has  vested  in  him  at 
common  law  all  rights  of  administration  as  the  curator  of 
his  minor  children  -}  but  he  may  be  superseded  in  that  capa- 
city, and  when  that  is  done  the  Court  may  appoint  a  curator 
bonis  to  the  minors,  they  having  apparently  no  power  to 
choose  curators  during  their  father's  lifetime.^  The  grounds 
upon  which  the  Court  will  thus  interfere  have  been  detailed 
already  under  the  head  of  Factors  loco  tuioris?  It  is,  how- 
ever, a  less  difficult  matter  to  supersede  a  father  in  the 
management  of  his  minor  children;*  and  usually  the  circum- 
stance of  the  father's  influence  over  his  son,  inducing  the  son 
to  perform  acts  contrary  to  his  interest,  will  be  found  to  be 
a  determining  element  in  the  case.^ 

26.  Where  Fat  Iter  or  Curator  is  Abroad, — In  one  case 
where  the  minor's  father  was  abroad,  and  the  debtor  in  a 
heritable  bond  wished  to  pay  up,  the  Court  appointed  a 
curator  ad  litem  to  the  minor,  and  after  considering  whether 
they  might  not  appoint  an  interim  curator  adeffectum^  autho- 
rised the  minor  to  receive  and  discharge  the  bond.®  But  the 
Court  would  now,  it  is  thought,  hesitate  to  confer  such 
powers  on  minors.^ 

Where  Fatlter  Illegitimate, — ^Where  the  father  of  illegiti- 


*  Stair,  i.  5,  12 ;  Ersk.  i.  6,  54;  Robertson,  12th  July  1865,  3  M. 
1077. 

*  But  see  Stair,  supra;  Ersk.  supra;  Eraser,  Parent  and  Child,  2d 

cd.,  p.  347- 

*  See  supra.  Chap.  VII.  sec.  16. 

*  Robertson,  supra;  Harvey  v,  Harvey,  15th  June  i860,  22  D.  1198, 

*  M*Nab  V,  M*Nab,  21st  Dec.  1871,  10  M.  248. 

*  Morrison  v.  Stewart,  3d  Dec.  1747,  M.  8972. 

^  Wallace  v,  Wallace,  8th  March  1817,  F.C.,  overruling  Campbell  v, 
Campbell,  17th  Feb.  1738,  M.  8930.  See  also  Kirkman  v,  Pym,  ist 
Aug.  1782,  M.  8977. 
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mate  minors  was  himself  illegitimate,  and  where  he  had  died 
intestate  without  having  left  a  nomination  of  tutors  and 
curators,  a  bastard  being  entitled  to  do  so  only  to  his  law- 
ful children,^  the  Court  were  applied  to  for  a  curator  itmis^ 
but  they  suggested  the  withdrawal  of  the  application,  as  an 
appointment  in  such  circumstances  seemed  competent  only 
in  Exchequer.^  Since  that  date  the  Court  of  Session  has 
become  the  Court  of  Exchequer,'  and  the  Lord  Ordinary  in 
Exchequer,  or  perhaps  the  Inner  House,  may  have  to  be 
resorted  to.* 

27.  Curator  bonis  to  a  Special  Subject. — The  only  appli- 
cation of  the  term  curator  bonis  which  Erskine  recognises  is 
to  the  case  in  which  a  party  has  left  an  estate  to  a  minor  and 
has  also  nominated  a  guardian  for  its  management  Such  a 
nominee,  he  says,  is  more  properly  styled  curator  bonis^  not 
curator.* 

28.  WJiere  Curator-Nominate  is  a  Minor. — ^The  minority 
of  tutors  is  a  temporary  suspension  of  their  appointment,* 
and  by  analogy,  therefore,  it  would  seem  of  that  of  curators 
also,  in  which  case  there  may  be  room  for  the  appointment 
of  an  interim  curator  bonis, 

29.  Minor  must  be  Resident  in  Scotland, — It  is  thought 
that  where  the  minor  is  not  resident  in  Scotland  the  proper 
officer  to  be  appointed  is  a  factor  loco  absentis^  not  a  curator 
bonis ;  but,  as  in  the  case  of  factors  loco  tutoris^  there  has 

^  Muir  V.  Kincaid,  8th  March  1628,  M.  16,250;  Wilson  v.  Campbell, 
loth  March  1819,  F.C. 

*  Scott,  28th  Jan.  1823,  2  S.  145  (160  o.e.) 
'19  and  20  Vict.  c.  56. 

*  Martin,  26th  Nov.  1859,  22  D.  45;  Urquhart,  2d  March  1860,22 
D.  932  ;  Simpson,  i6th  July  1861,  23  D.  1292 ;  19  and  20  Vict  c  ^ 
sec.  19. 

*  Ersk.  i.  7>  13  ;  see  Scot  v.  Kennedy,  loth  Dec.  1675,  M.  897a  As  to 
the  powers  of  the  father  where  such  special  guardians  do  not  acoqpt, 
see  Fidlar,  15th  Jan.  1745,  M.  16,350. 

*  Dishington  v.  Hamilton,  9th  May  1558,  M.  8913;  Findlater  r. 
Findlater,  ist  June  1565,  M.  16,230. 
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been  considerable  doubt  on  the  point.^  If  a  curator  bonis 
be  an  officer  with  no  higher  powers  than  a  curator,  then  be- 
ing merely  the  consenter  to  his  ward's  acts,  his  appointment 
would  be  very  anomalous  if  the  ward  was  by  the  law  of  his 
domicile  incapable  of  acting,  as  might  well  be  the  case.  If, 
on  the  other  hand,  a  curator  bonis  supersedes  his  ward's 
capacity  to  act,  the  question  is  not  perhaps  of  so  much  im- 
portance. Curators  bonis  have  more  than  once  been  ap- 
pointed to  wards  resident  abroad.*  If  the  minor  is  a 
domiciled  Scotchman  temporarily  resident  abroad,  it  is 
thought  that  the  guardian  appointed  to  him  ought  to  be 
the  one  whom  the  law  of  his  domicile  would  naturally  give 
him.' 

30.  Wliere  no  one  will  act  as  Curator, — The  office  of 
curator  is  a  gratuitous,  and  from  the  powers  which  the  ward 
possesses  of  thwarting  his  guardian,  often  a  very  thankless 
one.  Hence  the  minor  may  not  be  able  to  find  any  one 
willing  to  undertake  the  office.  In  one  case  where  the 
minor  was  unable  to  arrange  with  any  one  to  act  as  curator 
on  the  necessary  caution,  a  curator  bonis  was  appointed.* 

31.  Failure  of  sine  quo  non  or  Quorum  of  Curators. — 
The  consequence  of  the  failure  of  a  joint  nomination  of 
curators,  or  of  a  sine  quo  non^  or  of  a  quorum,  is  not  to  open 
the  way  to  the  appointment  of  a  curator  bonis  in  the  same 
way  as  the  corresponding  events  do  in  the  case  of  factors  loco 
tutoris}  The  only  result,  as  a  rule,  is  to  leave  the  minor 
free  to  choose  curators,  or  to  choose  them  of  new  if  it  is  his 
own  nomination  which  has  failed,  and  it  is  doubtful  whether 

*  Sec  Chap.  VII.  sec  2. 

*  Hay,  nth  July  1861,  23  D.  1291 ;  Bums,  13th  Dec.  1851, 14  D.  311. 
'  See  Johnstone  v.  Beattie,  26th  May  1843,  10  C  &  Fin.  42,  and 

29th  Jan.  1856,  18  D.  343 ;  Stuart  v.  Moore,  22  D.  1504,  23  D.  51,  446, 
5959  9^  ^^d  H.  of  L.  17th  May  1861,  4  Macq.  i  ;  but  see  Gordon  v. 
Earl  of  Stair,  8th  July  1835,  ^3  S-  1073 ;  Murray  v.  Baillie,  24th  Feb. 
1849,  II  D.  710. 

^  Metcalf,  6th  July  1880,  not  reported. 

*  See  suproj  Chap.  VII.,  sec  14. 
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a  formal  choice  on  his  part  is  necessary  if  he  wishes  to 
acknowledge  the  survivors  of  the  old  nomination.^ 

32.  Summary, — From  the  foregoing  review  of  the  cir- 
cumstances in  which  the  Court  have  appointed  curators 
bonis  to  minors,  no  very  clearly  defined  rule  can,  it  is 
thought,  be  stated  with  certainty ;  but,  on  the  whole,  it  may 
perhaps  be  said  that  the  Court  will  hesitate  before  appoint- 
ing a  curator  bo7iis  to  a  minor  unless  there  is  a  necessity 
in  the  minor's  own  interest  for  superseding  him  in  the 
management  of  his  affairs.  If  accidental  circumstances, 
arising  from  defects  of  legal  procedure,  or  if  mere  conveni- 
ence, arising  from  the  fact  that  the  minor  has  pupil  brothers 
or  sisters,  arc  to  be  held  as  sufficient  to  deprive  a  minor  of 
his  common-law  rights  in  some  cases,  then  perhaps  it  would 
be  better  for  the  Court  to  make  such  appointments,  as  a 
matter  of  course,  whenever  they  are  asked  to  do  so,  just  as 
they  do  in  the  case  of  factors  loco  tutoris.  For  if  mere 
convenience  is  enough,  there  is  always  this  amount  of  con- 
venience applicable  to  all  minors,  that  a  petition  for  the 
appointment  of  a  curator  bonis  is  much  simpler  than  an 
action  of  choosing  curators,  as  that  at  present  exists  in  an 
antiquated  form.  And  there  is  a  good  deal  to  say  for  such 
a  course  abstractly,  and  looking  to  the  unprotected  position 
of  a  minor  and  to  the  rules  which  prevail  in  other  systems 
of  jurisprudence;  but  it  would  involve  a  total  alteration  of 
the  common  law  of  Scotland  with  reference  to  the  position 
of  a  m\x\ox  pubes.  If,  however,  the  appointment  of  a  curator 
bonis  is  still  to  be  considered  an  equitable  remedy,  analo- 
gous to  all  the  other  officers  treated  in  this  work  (except 
factors  loco  tntoris,  and  to  some  extent  curators  bonis  to 
parties  incapable^,  then  such  an  appointment  ought  only  to 
be  made  in  cases  of  necessity,  and  such  cases  are  compara- 
tively rare — the  interference  with  the  minor  in  the  choice  of 
his  curators,  and  the  minor's  father  acting  adversely  to  his 


^  Fairfoul  r.  Binnie,  4th  Jan.  1666,  M.  16,277.    But  see  Frascr, 
Parent  and  Child,  2d  edit.  p.  373. 
•  See  next  Chapter. 
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son's  interests,  being  the  most  important,  if  not  the  only 
examples. 

III.  P0\\^RS. 

33.  Powers  similar  to  tliose  of  Factor  loco  tutoris. — The 
remarks  just  made  proceed  on  the  assumption  that  a  curator 
bonis  supersedes  the  minor  almost  entirely  in  the  manage- 
ment of  his  estate.  The  authorities  for  this  view  have 
already  been  given  to  some  extent,  but  it  is  necessary  now 
to  consider  the  matter  a  little  more  fully,  particularly  with 
reference  to  the  subject  of  special  powers.  It  seems  to 
follow  from  what  was  previously  stated  that  the  powers  of  a 
curator  bonis  to  a  minor  are  substantially  the  same  as  those 
of  a  factor  loco  tutoris.  The  curator  bonis  will,  no  doubt, 
consult  with  his  ward  and  follow  his  wishes  as  far  as  pos- 
sible ;  but  he  may,  while  his  office  lasts,*  act  in  opposition 
to  the  wishes  of  his  ward  should  he  think  such  a  course 
necessary.  It  is  he  alone  who  is  responsible  to  the  Court 
He  is,  in  short,  an  officer  of  Court  in  the  fullest  sense.  The 
Court  interfere  for  the  protection  of  the  minor,  and  the 
minor  may,  if  he  pleases,  decline  that  protection  ;  but  if  he 
accepts  it,  he  can  do  so  only  on  the  condition,  necessary  to 
the  efficiency  of  the  protection  and  the  adequate  responsi- 
bility of  the  officer,  that  his  common-law  powers  as  a  minor 
are  to  a  certain  extent  suspended  in  regard  to  the  property 
under  protection.  Once  and  so  long  as  the  estate  is  in 
manibus  curios^  the  Court  must  have  the  power  to  take  full 
charge  of  it.^ 

34.  Curators  bonis  to  Minors  under  Pupils  Protection  Act, 
— ^This  view  is  confirmed  if,  as  is  thought  to  be  the  case, 
curators  bonis  to  minors  come  within  the  provisions  of  the 
Pupils  Protection  Act,'  for  if  that  is  so  it  is  difficult  to  resist 
the  conclusion  that  the  minor's  capacity  is,  as  regards  his 


*  See  infray  sec.  41. 

*  See  Primrose  v.  Caledonian  Railway,  21st  June  185 1,  13  D.  12 14. 

*  12  and  13  Vict.  c.  51. 
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estate,  very  much  interfered  with  by  such  an  appointment 
There  is  nothing  in  the  Act  expressly  taking  away  or  abridg- 
ing the  rights  of  a  minor  pudes,  but,  on  the  other  hand,  there 
is  nothing  to  suggest  the  idea  that  the  curator  donis  is  merdy 
a  consenter  to  the  deeds  of  the  minor ;  it  is  the  officer  alone 
who  is  considered.  No  doubt  it  may  admit  of  ailment 
whether  curators  tofiis  to  minors  are  under  the  Act  Its 
preamble  recites  that  of  the  Act  of  Sederunt  1730,  and 
Erskine  says  distinctly  that  that  Act  does  not  apply  to 
minors;^  but  it  is  plain  that  he  does  not  contemplate  the 
office  of  curator  donis  in  its  present  sense  at  all,  his  only 
application  of  that  term  being  to  the  officers  named  by 
strangers  to  manage  an  estate  which  they  have  left  to 
minors.^  Further,  the  Pupils  Protection  Act,  while  it  ex- 
cludes curators  to  minors  from  its  scope,  but  not  curators  to 
parties  insane,  does  not  make  a  like  distinction  in  the  case 
of  curators  dofiis,  and  it  is  understood  to  be  the  practice  of 
the  Accountant  of  Court  to  treat  curators  donis  to  minors  as 
under  the  Act  exactly  in  the  same  way  as  factors  loco  tutaris 
or  curators  bonis  to  parties  incapable. 

Scope  of  Pupils  Protection  Act, — The  words  of  the  Act  arc: 
— "The  expression  'judicial  factor'  or  *  factor'  shall  mean 
factor  loco  tutoriSy  factor  loco  absentis^  and  curator  banii; 
the  word  *  tutor '  shall  mean  any  person  who  after  the  pass- 
ing of  this  Act  shall  be  served  tutor-of-law  to  any  pupil,  or 
be  appointed  tutor-dative  to  any  pupil,  insane  person,  or 
idiot ;  the  word  *  curator '  shall  mean  any  person  who  after 
the  passing  of  this  Act  shall  be  served  as  curator  to  any 
insane  person  or  idiot."  These  definitions  were  the  subject 
of  decision  in  one  case,  from  which  it  would  appear  that  the 
Court  in  considering  the  scope  of  the  Act  look  rather  to  the 
name  of  the  officer  appointed  than  to  the  precise  nature  of 
his  office.^  In  that  case  a  party  who,  according  to  the 
report  of  the  Accountant  of  Court,  did  not  "  labour  under 
direct  mental  incapacity,  but  under  the  loss  of  the  use  of  the 

^  Inst.  i.  7,  10. 
*  Inst,  i,  7,  13. 
^  Accountant  of  Court  v.  Morrison,  21st  Feb.  1857,  19  D.  504. 
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organs  of  sight  and  of  hearing,  and  these  defects  may  be  said 
to  affect  the  use  of  his  mental  capacity  and  to  prevent  him 
from  exercising  it  in  the  administration  of  his  affairs,"  had 
a  judicial  factor,  not  a  curator  bonisy  appointed  to  him.  The 
Court  were  of  opinion  that  an  officer  appointed  under  such 
a  designation  did  not  come  within  the  Pupils  Protection  Act, 
but  at  the  same  time  they  clearly  intimated  that  the  proper 
officer  to  be  appointed  was  a  curator  baniSy  and  that  if  such 
an  officer  were  appointed  he  would  fall  within  the  Act. 

T/ie  Two  Kinds  of  Curator  bonis  Analogous, — The  posi- 
tion of  a  minor  accepting  a  curator  bonis  and  that  of  the 
major  ward  in  the  foregoing  and  similar  cases  where  the 
ward  was  not  mentally  incapable  ^  seem  to  be  closely  analo- 
gous. The  motive  for  the  step  in  the  one  case  is  somewhat 
different,  from  what  it  is  in  the  other,  but  in  both  the  pro- 
perty of  a  person  sui  juris  is  taken  under  the  control  of  the 
Court  for  the  protection,  not  of  the  third  parties,  but  of  the 
party  himself.  Indeed,  the  case  of  curators  bonis  to  parties 
truly  insane  is  also  of  importance  as  an  analogy,  for  however 
insane  they  have  not  been  cognosced,  and  therefore  are  not 
legally  incapable.* 

36.  Will  Curator  bonis  obtain  Special  Powers? — Not- 
withstanding what  has  just  been  said  regarding  the  powers 
of  curators  bonisy  and  notwithstanding  what  was  previously 
said  regarding  the  nature  of  this  office  generally,'  it  cannot 
be  denied  that  the  question  of  special  powers  throws  great 
doubt  on  the  views  there  adopted.  If  it  be  the  case  that  a 
minor  is  superseded  in  the  management  of  his  estate  by  the 
curator  bonisy  it  would  seem  to  follow  that  the  curator  will 
obtain  special  powers  whenever  occasion  demands,  just  like 
any  other  officer  of  Court,  and  contrary  to  the  rule  which 
r^^lates  curators,  and  to  the  ordinary  principles  of  law  ap- 
plicable to  minors.  Yet  there  does  not  appear  to  be  any 
reported  case  in  which  such  powers  have  been  conferred, 
and  this  confirms  the  doubts  expressed  as  to  the  extent  to 


^  See  next  Chapter.  '  See  next  Chapter,  iCC.  3. 

'  See  suproy  sec.  18. 
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which  the  appointment  of  a  curator  bonis  to  a  minor  capax 
interferes  with  the  minor's  acts.  With  the  minor's  consent 
anything  can  be  done,  and  if  that  is  refused  and  the  Court 
were  resorted  to,  it  would  require  a  very  strong  case  to  war- 
rant its  interference. 

Does  Curator  bonis  Supersede  Minor  as  regards  Ordinary^ 
but  not  as  regards  Special  Powers  f — It  may  therefore  be  that 
a  curator  bonis  will  not  obtain  extraordinary  powers  from  the 
Court  because  he,  to  a  greater  or  less  extent,  has  superseded 
the  ward  in  all  ordinary  acts  of  management.  This  was  the 
distinction  which  the  minority  of  the  Court  drew  in  the  case 
of  Maconochic,^  with  reference  to  curators  bonis  to  parties 
incapable  but  who  have  not  been  cognosced  ;  and  althou^ 
the  majority  of  the  whole  Court,  looking  mainly  to  the 
practice,  especially  since  the  case  of  Bryce,*  rejected  the  dis- 
tinction and  held  it  competent  for  the  Court  to  grant  even 
power  to  sell  heritage  to  such  curators  bonis  (that  is,  to 
curators  boiiis  to  parties  incapable),  it  may,  nevertheless,  be 
worthy  of  consideration  whether  an  opposite  result  may  not 
be  reached  with  reference  to  the  present  class  of  officers,  as 
to  whom  there  certainly  has  been  no  such  practice.  Such  a 
position  is  not  without  parallel  among  other  officers  of 
Court.  As  we  have  seen,^  sequestration  of  a  trust-estate  and 
the  appointment  of  a  judicial  factor  does  not  prevent  the 
trustees,  when  they  have  not  been  removed,  from  exercising 
discretionary  powers  committed  to  them  by  the  testator. 
On  the  other  hand,  the  Pupils  Protection  Act  is  silent  as  to 
any  such  division  of  power  between  the  minor  and  his  curator 
bonisy  and  perhaps  a  truer  parallel  to  the  present  case  is  to  be 
found  in  the  case  of  factors  on  pro  indiviso  estates. 

Analogy  of  Factors  on  pro  indiviso  Estates. — In  a  case 
of  this  last  kind,  one  of  two  pro  ifidiviso  proprietors  was  a 
pupil,  and  the  other  refused  to  concur  in  the  management  of 
the  estate,  and  in  consequence  a  factor  was  appointed.  Some 
years  after  his  appointment  the  factor  applied  for  special 


^  3d  Feb.  1857,  19  D.  366. 

-  25th  Jan.  1828,  6  S.  425,  off:  23d  July  1828,  3  W.  and  S.  323. 

^  Supra^  Chap.  IV.,  sec.  3. 
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power  to  grant  Jeases  and  rebuild  farm  offices,  which  were 
reported  to  be  acts  necessary  for  the  beneficial  management 
of  the  estate ;  but  the  proprietor,  whose  refusal  to  concur 
originally  had  brought  about  the  judicial  management,  again 
declined  to  consent.     Lord  Ivory  expressed  great  doubts  of 
the  competency  of  granting  powers,  and  thus  compelling  a 
proprietor  sui  juris  to  do  what  but  for  the  judicial  manage- 
ment she  might  have  refused  to  do  ;  but  the  majority  of  the 
Court  took  a  different  view,  which  was  thus  expressed  by 
Lord  Deas  : — ''  If  this  question  had  arisen  on  7th  March  1851, 
when  the  estate  was  sequestrated  and  a  factor  appointed,  it 
might   have  required   great  consideration,  upon  the  views 
suggested  by  Lord  Ivory,  whether  the   Court  by   seques- 
trating should  take  the  estate  into  its  owns  hands,  or  leave 
the  pro  indiviso  proprietors  to  their  ordinary  legal  remedies 
by  an  action  of  division  or  (what  either  party  might  equally 
have  brought)  an  action  of  sale.    But  sequestration  has  been 
awarded  and  a  factor  appointed  who  has  been  for  several 
years  in  the  management ;  and  the  only  question  now  is, 
whether   in   carrying   out  his  administration  he  ought   or 
ought  not  to  be  authorised  to  grant  leases  of  limited  endur- 
ance essential  for  the  beneficial  management  of  the  estate  ? 
It  appears  to  me  that  in  following  out  what  has  already  been 
done  it  is  quite  necessary  to  grant  these  powers.     There  is 
no  application  for  recall  of  the  sequestration,  and  we  cannot, 
under  this  petition,  go  back  upon  what  was  done  in  1851."^ 
On  this  analogy,  therefore,  it  would  seem  to  follow  that  when 
the  Court  think  it  necessary  to  appoint  a  curator  bonis  to 
a  minor,  they  may,  if  such  a  step  is  shown  to  be  an  act  of 
necessary  administration,  grant  special  powers  to  their  officer 
just  as  in  any  other  case.    There  is,  however,  no  direct  autho- 
rity on  the  point.2 

36.  Power  to  Make  up  Titles, — It  is  probably  the  case  that 
curators  bonis  to  minors  are  entitled  to  make  up  titles  under 
section  24  of  the  Titles  to  Lands  Consolidation  Act  of  1868.* 


1  Morrison,  nth  Dec.  1857,  20  D.  276;  also  Chap.  IV.,  sec.  75. 
*  See  Robertson,  13th  Dec.  1823,  2  S.  578,  and  infra,  sec.  41. 
'  See  Chap.  IV.,  sec.  87,  where  the  section  of  the  Act  is  quoted. 
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The  section  itself  is  unambiguous,  but  the  interpretation  clause 
of  the  Act,  sec.  3,  defines  the  word  judicial  factor  "  to  extend 
to  and  include  judicial  factors  or  curators  bonis  to  persons 
under  incapacity,  factors  loco  tutoris^  factors  loco  absentis^  and 
all  judicial  managers  ;"  and  the  difficulty  is  that  minors  are 
not,  it  is  thought,  properly  described  as  "  persons  under  in- 
capacity "  ^  (except  in  so  far  as  made  so  by  the  appointment 
itself),  and  in  any  case  these  words  must  have  been  added  for 
some  purpose.  Notwithstanding,  it  is,  on  the  whole,  thought 
there  is  sufficient  ambiguity  in  the  words  of  the  interpretation 
clause  to  allow  what  seems  to  be  the  intention  of  section  24 
to  be  carried  out. 


IV.  Petitioners,  Respondents,  and  Compearers. 

37.  Minor  himself, — The  minor*  is  the  proper  petitioner 
for  a  curator  bonis  to  himself,  either  alone*  or  in  conjunc- 
tion with  relatives.*    The  minor  may  also  be  made  expressly 


*  See  Harvey  v,  Harvey,  15th  June  1860,22  D.  1 208, /^r  Lord  Presi- 
dent Inglis,  and  supra^  sees.  2-16.  In  the  Entail  Acts  the  expresskm 
used  is  persons  "under  age  or  subject  to  any  legal  incapacity;"  11 
and  12  Vict.  cap.  36,  sec.  31;  16  and  17  Vict.  cap.  94,  sec.  18. 

'  As  to  the  necessity  of  a  curator  ad  litim  being  appointed  to  the 
petitioning  minor,  see  Carter,  21st  Jan.  1857,  19  D.  286;  Wilson,  22d 
Jan.  1857, 19  D.  286;  also  Alcock,  3d  June  1840,  2  D.  looi,  15  F.C 
1071,  2d  June  1855,  17  D.  785;  Davidson,  i8th  June  1857,  19  D.  862. 
The  First  Division,  however,  at  the  date  of  these  decisions  were  not  in 
the  habit  of  appointing  a  curator  cid  litem  to  minors,  and  it  is  understood 
not  now  to  be  the  practice;  but  where  there  is  any  suggestion  of  undoe 
influence  being  used  towards  the  minor,  the  Court  would,  it  is  thoogbty 
make  the  appointment — Harvey  v,  Harvey,  15th  June  1860^  22  D.  119^ 
which  in  itself  seems  to  be  in  consonance  with  principle  ;  Cunningfaam 
V,  Smith,  8th  Jan.  1880,  17  Scot.  Law  Rep.  269.    The  statutory  form  of 
choosing  curators  under  the  Acts  1 555,  cap.  35,  and  1672,  cap.  2,  docs  not 
seem  to  be  analogous,  as  there  a  delegate  is  appointed  to  superintend 
the  making  up  of  the  inventories  in  the  absence  of  the  next-of-kin. 

»  Ross,  17th  July  1846,  8  D.  1219;  Towton,  8th  Dec.  1847*  >ol^- 
225  ;  Webster,  27th  Nov.  1849,  12  D.  911. 

*  Johnstone,  15th  June  1839,  14  F.C.  1058;  Roberts,  nth  July  1839* 
14  F.C.  1059. 
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a  consenting  party ,^  but  where  he  is  neither  a  petitioner  nor 
a  consenter  the  petition  is,  it  is  thought,  irregular,*  unless 
perhaps  where  it  is  averred  that  he  is  unduly  influenced  to 
his  prejudice,  in  which  case  a  relative,  and  even,  it  may  be,  a 
stranger,  may  petition  alone,'  leaving  it  to  the  minor  to 
object  if  he  thinks  fit.  The  minor's  next-of-kin  ought  to  be 
made  parties,  and  may  compear.*  A  minor  may  be  a  peti- 
tioner for  a  curator  to  other  minors  ;^  and  apparently  also  a 
pupil  may  petition  with  consent  of  his  tutors.® 

V.  Who  Appointed. 

38.  Adverse  Interest — The  rules  which  have  been  already 
stated  with  reference  to  the  qualifications  of  factors  on  trust 
estates^  and  factors  loco  tutoris^  ripply  generally  to  curators 
bonis.  In  particular,  the  objection  on  the  ground  of  adverse 
interest  to  the  ward  is  of  as  great  force  in  this  case  as  it 
is  in  the  case  of  other  officers.  Where  a  minor  himself 
asked  for  the  appointment  of  a  party  as  his  curator,  the 
Court,  because  they  thought  that  there  lay  some  objection 
against  the  nominee  on  the  score  of  adverse  interest,  con- 
joined a  party  with  him  in  the  curatory.* 

39.  May  more  than  One  Curator  bonis  be  appointed? — ^We 
have  seen  that  the  Court  will  as  a  rule  appoint  in  each  case 
one  person  only  to  be  their  officer.^®  As,  however,  a  minor 
may  choose  more  than  one  curator,  so  it  would  appear  that 
the  Court  will  sometimes  nominate  more  than  one  curator 


*  Watson,  6th  Feb.  1827,  2  F.C.  189;  Whiteside,  29th  Jan.  1834,  12 

s.  355. 

*  See  Buchanan,  3d  Mar.  1854,  16  D.  717. 

»  Bower,  27th  July  1750,  M.  8910.    See  supra^  sec.  24. 

*  See  Chap.  VII.,  sec  23. 

■  Wood,  19th  July  1849,  II  ^  1494- 

•  Stark  V,  Stark,  3d  Dec.  1746,  M.  6291. 
^  Seetuproy  Chap.  III.,  sec  4a 

•  See  supra^  Chap.  VII.,  sec.  24. 

•  McNeill,  8th  Mar.  1849,  "  D.  1029,  21  Scot.  Jur.  36a 
>•  See  Chap.  III.,  sec.  41. 

T 
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bonis.  Thus  four,'  three,*  and  two*  have  been  appointed  In 
all  these  cases,  however,  the  parties  are  called  curators,  not 
curators  baniSy  and  it  would  appear  (from  the  number  of 
officers  among  other  things)  that  they  were  intended  to  be 
common-law  curators,  appointed  in  an  unusual  way,  not 
curators  bonis^  At  all  events,  considerations  of  expedienqr 
in  regard  to  the  efficient  and  responsible  performance  of  the 
duties  of  the  office  have  led  in  the  general  case  to  only  one 
party  being  appointed  curator  bonis!" 

40.  Have  Survivors  Power  to  Act? — Should  more  than 
one  curator  bonis  be  appointed,  it  may  become  a  question 
whether  the  survivor  or  survivors  have  power  to  act  when 
one  of  the  nomination  fails.  In  most  of  the  cases  above 
referred  to  the  terms  of  the  appointment  settled  the  matter. 
Thus  in  the  earliest  case,^  of  the  four  curators  appointed 
two  were  to  be  a  quorum,  but  failing  that  number  by  death 
the  survivor  was  to  be  sole  curator.  In  another  case  the 
nomination  was  expressly  declared  to  be  joint  ;^  and  in 
another  the  survivors  were  expressly  empowered  to  act* 
It  would  rather  seem,  looking  especially  to  the  fact  that  the 
interests  of  cautioners  are  involved,  that  the  Court  would 
incline  to  the  view  that  such  an  appointment  is  to  be  pre- 
sumed joint,  demanding  for  its  continuance  the  existence  of 
all  the  curators. 

VI.  Recall  of  Office. 

41.  Can  Minor  insist  on  Recall? — Practically  the  question 
above  alluded  to*  as  to  special  powers  occurs  only  where  the 

1  Young,  19th  Feb.  1818,  F.C. 

'  Ogilvy,  2d  Mar.  1849,  n  D«  1029. 

•  M'Neill,  8th  Mar.  1849,  "  D.  1029,  21  Scot.  Jur.  36a  Sec  also 
Wood,  31st  May  1834,  12  S.  663;  Reid,  lodi  July  1839,  i  D.  1217, 
where  the  number  is  not  stated  in  the  report. 

•  See  supra^  sec.  23. 

•  Brown,  ist  Feb.  1815,  F.C;  Watson,  21st  Feb.  1839,  i  D.  543. 

•  Young,  supra, 

'  M*NeiU,  supra. 

•  Ogilvy,  supra. 

•  See  supra^  sec.  35. 
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minor  opposes  the  granting  of  such  powers  to  his  curator 
bonis.  In  such  a  case  the  minor  may  have  at  the  same  time  to 
apply  for  recall  of  the  curatory;  and  it  is  thought  that  when 
he  insists  upon  this  step  the  Court  have  no  alternative  but 
to  grant  it,  just  as  they  could  not  have  compelled  him  to 
accept  a  curator  bonis  at  first  But  once  the  appointment 
has  been  made,  the  minor,  it  is  thought,  cannot  have  it  re- 
called except  on  condition  of  choosing  curators  for  himself 
or  otherwise  providing  for  the  proper  discharge  of  the 
curator  bonis}  The  other  grounds  of  recall  are  similar  to 
those  in  the  case  of  factors  loco  tutoris? 

*  See  Chap.  III.,  sec.  59.  *  Sec  Chap.  VII.,  sec.  28. 
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CURATOR  BONIS  TO  A  PARTY  INCAPAX. 


1.  Circumstances  in  which  Appointment 

made. 

2.  Petitioners,  Respondents,  and  Com- 

pearers. 

3.  Who  Appointed. 

4.  Recall. 


5.  Powers. 

(a)  To  Carry  out  Ward's  IntentiaB. 
\b)  Aliment  and  Custody  of  Ward 
{c)  To  Aliment  others. 
(d)  MisoeUaneoos. 


I.  Circumstances  in  which  Appointment  Made 

1.  Nature  of  Office. — Besides  appointing  curators  bams  to 
minors,  the  Court  are  also  in  use  to  appoint  officers  of  the 
same  name  to  parties  who  from  mental  incapacity,  disease, 
or  old  age  are  unable  to  manage  their  own  afiairs ;  and  as 
this  is  done  summarily  and  without  a  formal  cognition  of 
insanity,  the  parties  not  always  being  in  fact  insane,^  there 
is  obviously  a  considerable  resemblance  between  the  two 
classes  of  curators  bonis;  in  both  a  party  who  has  never 
been  formally  determined  to  be  incapable  is  superseded  in 
the  management  of  his  affairs.  Like  the  other  gruardians 
treated  of  in  this  work,  the  ordinary  duties  of  the  curator 
bonis  to  an  incapable  are  confined  to  the  estate,  but  he  may 
obtain  special  authority  in  regard  to  the  custody  of  htf 
ward's  person,^  and  the  Court  may  appoint  a  curator  bams 
although  it  should  appear  that  the  ward's  whole  property  is 
under  trust.^ 

*  See  in/ra^  sec.  5. 

*  Bryce  v.  Graham,  25th  Jan.  1828,  6  S.  425,  ^  23d  July  1&8; 
3  W.  &  S.  323 ;  Robertson  t?.  Elphinstone,  28th  May  1814,  F.C;  S9^ 
Chap.  VII.,  sees.  50  and  100,  and  infra^  sec  37. 

'  Robertson  v.  Lamb,  i  ith  Mar.  1829, 7  S.  573 ;  Dalrymple v.  Rankoi, 
25th  June  1836,  14  S.  ion  ;  Lindsay  v.  Watson,  14th  June  1843,  5  D. 
1 194. 
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2.  Appointed  on  Death  of  Father  and  Failure  of  Tutors, — 
The  usual  ground  for  the  appointment  of  a  curator  bonis  to 
a  party  insane  is  the  death  of  his  father^  and  the  failure  of  a 
common-law  tutor,*  i>.,  of  tutors-at-law  and  tutors-dative;' 
for  it  would  appear  that  the  nomination  by  a  father  to  an 
adult  but  incapable  son  is  invalid,  except  as  regards  pro- 
perty left  by  the  father  himself,  and  as  regards  a  minor  son 
it  is  valid  only  until  he  attains  majority.*  As  regards  these 
last,  even  it  may  be  doubted  whether  after  pupilarity  a 
curator  so  nominated  has  greater  powers  than  he  would 
have  had  the  minor  been  capax.  The  right  to  name  pro- 
tectors to  persons  visited  by  furiosity  or  imbecility  was  origi- 
nally exercised  by  the  Crown  as  pater  patrice ;  but  the 
Statute  1585,  cap.  18,  limited  this  right  by  enacting  "that 
the  narrest  agnates  and  kinsmen  of  natural  fooles,  idiotes, 
and  furious  persones  sail  be  served,  received,  and  pre- 
ferred according  to  the  dispositions  of  the  commoun  law* 


^  A  major  but  incapable  son  must  apparently  be  cognosced  before  his 
fiither  can  act  as  his  guardian,  although  on  that  being  done  the  father  is, 
it  would  seem,  vested  ipso  jure  with  the  oflfice  of  tutor  to  his  son  without 
service  of  any  sort— Fraser,  Parent  and  Child,  2d  ed.,  pp.  525  and  534. 
As  to  the  circumstances  which  will  warrant  the  Court  in  taking  the 
guardianship  of  a  son  out  of  the  hands  of  a  living  father,  see  Chap. 
VII.,  sec  16. 

'  The  office  at  present  under  consideradon  ought,  perhaps,  to  have 
been  named  factor  loco  tutoris^  and  is  sometimes  so  designated — Spence 
«.  Brownlee,  13th  Dec.  1834,  13  S.  199 ;  Newlands'  Curator,  28th  Nov. 
1863,  2  M.  146 ;  Robertson  v.  Elphinstone,  supra— for  the  guardian  into 
whose  place  the  officer  comes  is  a  tutor,  not  a  curator — see  Fraser, 
Parent  and  Child,  p.  524,  note ;  at  the  same  time  the  guardian  appointed 
by  the  Court  does  not  in  all  instances  seem  so  completely  to  come  into 
the  place  of  the  common-law  tutor  in  the  case  of  an  incapable  as  in  the 
case  of  a  pupil — see  infray  sec  29. 

'  As  to  tutors-dative  see  Fraser,  Parent  and  Child,  2d  ed,  pp.  537- 
54a 

*  Duke  of  AthoPs  Curators,  17th  May  1831,  3  Scot.  Jur.  419;  Craw- 
ford V,  Ballantyne,  nth  Mar.  1828, 6  S.  749;  Robertson  v.  Lamb,  nth 
Mar.  1829,  7  S.  573 ;  Kirk,  21st  May  1836,  14  S.  814  ;  Suir,  i.  6,  25  ; 
Erskine,  i.  7,  49 ;  Bell,  Prin.,  sec  2111 ;  Fraser,  Parent  and  Child,  2d 
ed.,  pp.  525-26. 

*  ^.,  the  dvil  law — Stair,  L  6,  25. 
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to  their  tutorie  and  curatorie."  In  consequence  brieves  came 
thereafter  to  be  issued  from  Chancery  to  the  judge  ordinaiy 
of  the  territory  where  the  insane  person  resided,  or  to  die 
Sheriff  of  Edinbui^h  as  sheriff  in  that  part  specially  con- 
stituted, and  after  an  inquest  the  retour  of  a  service  tfaereoo 
was  issued/  But  as  a  restricted  interpretation  was  put  apoD 
the  Act  1585,  cap.  18,  preventing  many  parties  from  hang 
cognosced  insane  who  were  truly  incapable  of  managing  didr 
affairs,*  and  as  these  proceedings  occupied  some  time,  and 
frequently  could  not  be  b^^n  until  after  the  annus  diSkh 
andiy  or  although  b^^n  could  not  be  completed  in  conse- 
quence of  there  being  no  agnate  in  Scotland,*  the  Court  of 
Session  came  to  be  applied  to  for  a  curator  bonis  in  Ae 
meantime,  and  in  many  cases  such  appointments  were  al- 
lowed to  continue  after  it  would  have  been  possible  to  get 
a  tutor-at-law,  and  so  terminated  the  judicial  management 
These  circumstances,  together  with  the  fact  that  a  tutor-4t- 
law  is  not  entitled  to  remuneration,  have  made  the  appcnnt- 
ment  of  curators  bonis  the  procedure  generally  adopted. 
But  this  summary  remedy  instead  of  a  formal  cogai&m  has 
the  disadvantage  of  rendering  persons  liable  to  be  super- 
seded in  the  management  of  their  affairs  who  are  not  realljr 
incapable ;  and  it  was  only  after  much  hesitation,  and  i 
remit  to  the  whole  Court,  that  the  House  of  Lords,  in  the 
leading  case  of  Bryce  v.  Graham,^  sustained  the  practice  of 
appointing  a  curator  bonis  without  a  formal  cognition  of  tbe 
incapable,  not  merely  ad  interim,  until  a  regular  guaidiafl 
could  be  obtained,  but  for  an  indefinite  period.  The  Coot 
held  that  they  could  not  compel  a  party  to  sue  a  brief  of 
cognition,  and  that  they  had  thus  no  means  of  limiting  tbe 
period  of  their  own  management  with  a  due  r^;ard  to  tbe 
interests  of  the  incapable.  But  the  service  of  tutors-at-lav 
is  still  competent,  and  will  supersede  the  judicial  appointaeot' 

^  See  Fraser,  Parent  and  Child,  pp.  526-37. 
'  See  injroy  sec.  4. 

'  FuUerton,  15th  Nov.  1776,  5  Br.  Sup.  443 ;  and  see  also  Haddoi 
V.  Barr,  27th  Feb.  1822,  i  S.  334.    But  see  Q&ap.  VIL,  sec  12. 

*  25th  Jan.  1828,  6  S.  425,  aff,  23d  July  1828,  3  W.  &  S.  323. 

*  Bryce  v.  Graham,  supra;  Young  v.  Ross,  i  Ith  July  1839, 1  D.  \V^\ 
Mackenzie,  infra. 
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Modem  Procedure  for  Cognition  of  Insane, — Recently  a 
simpler  and  more  expeditious  procedure  has  been  introduced 
for  the  cognition  of  insane  parties  alleged  to  be  insane,  with 
a  wider  definition  of  insanity/  but  this  change  does  not  make 
the  appointment  of  a  curator  bonis  incompetent.^  Speaking 
generally,  however,  it  would  appear  that  a  petition  for  the 
appointment  of  a  curator  bonis  will  be  superseded  until  the 
result  of  a  depending  brieve  of  cognition  is  ascertained.' 

Renunciation^  DeclinaturCy  and  Removal  of  Tutor. — A 
tutor  may  with  the  authority  of  the  Court  renounce  his 
office,  at  all  events  on  cause  shown,  e.g,y  that  his  affairs  have 
become  embarrassed,*  or  on  the  ground  of  ill-health.^  The 
Pupils  Protection  Act*  authorises  the  Court,  on  cause  shown, 
to  remove  or  accept  the  resignation  of  any  tutor-dative  or 
curator  to  any  insane  person  or  idiot.^  A  petition  by  the 
party  entitled  to  be  tutor  or  curator  would  probably  be  held 
to  imply  declinature  of  office. 

3.  Factor  will  be  Appointed  only  when  Party  is  Incapable 
of  Managing  his  oTvn  Affairs. — The  question  in  all  applica- 
tions for  the  appointment  of  a  curator  bonis  on  the  ground 
of  incapacity  is,  whether  or  not  the  party  is  able  to  manage 
his  own  affairs?  The  existence  of  a  mere  delusion,  however 
insane  in  its  character,  and  although  it  may  lead  to  un- 
reasonable conduct,  is  not  a  sufficient  ground  for  putting  the 
party  who  suffers  from  it  under  a  curator  bonis^  provided  his 
property,  the  protection  of  which  is  the  only  object  the 
Court  have  in  view  in  interfering,  is  not  in  danger  from  the 
delusion.  Speaking  of  the  opposite  view.  Lord  Colonsay 
said — ^**I  do  not  know,  if  we  yielded  to  that  doctrine,  where 


^  31  and  32  Vict.  cap.  100^  sec.  loi,  and  Act  of  Sederunt,  3d  Dec. 
1868. 

*  Irving  V.  Swan,  yth  Nov.  1868,  7  M.  86^ 
'  Irving  V.  Swan,  supra, 

^  Mackenzie,  6th  June  1854,  16  D.  897. 

*  Munnoch,  7th  July  1837,  15  S.  1267;  Baird,  1630,  M.  16,253. 

*  12  and  13  Vict  cap.  51,  sec.  31 ;  see  sec.  i. 

^  For  the  grounds  of  removal  see  Fraser,  Parent  and  Child,  pp.  310- 
318. 
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It  would  end,  or  how  many  persons  might  be  found  requiring 
to  be  put  under  restraint  and  deprived  of  the  control  of  their 
affairs."  ^  Thus  the  Court  refused  to  make  an  appointment 
in  the  case  of  an  old  man  who  laboured  under  a  hallucina- 
tion. It  appeared  that  his  affairs  were  very  simple,  and  that 
he  was  perfectly  able  to  manage  them  as  long  as  he  was 
kept  away  from  the  objects  which  tended  to  aggravate  the 
hallucination.*  In  another  case  the  Court  refused  to  make 
an  appointment  to  an  old  lady  of  eighty-two  who  had 
suffered  from  three  attacks  of  paralysis,  and  who  though 
labouring  under  great  bodily  weakness  did  not  appear  to 
be  mentally  incapacitated  from  managing  her  own  affairs.' 
In  such  circumstances  the  Court  will  even  recall  a  curatory 
already  constituted.*  Further,  it  is  the  interest  of  the  insane 
person  himself  to  which  the  Court  look — not  that  of  his 
relatives.  It  is  not  a  sufficient  ground  for  appointing,  or 
continuing  the  appointment  of,  a  curator  bonis  that  there  is 
a  danger  of  the  insane  delusion  influencing  the  party  to 
the  prejudice  of  his  relatives  in  making  a  settlement  of  his 
estate.* 

4.  Not  Restricted  to  Cases  in  which  a  Tutor-at-Law  migbt 
Iiave  been  Appointed. — On  the  other  hand,  there  is  no  doubt 
that  a  curator  bonis  may  competently  be  appointed  in  a  large 
class  of  cases  in  which,  at  anyrate  under  the  old  law,  a 
tutor-at-law  could  not  have  been  obtained.  The  Act  1585, 
cap.  18,  mentions  only  "natural  fools,  idiots,  and  furious 
persons,"  and  these  terms  have  been  strictly  construed  so 
as  to  exclude  many  persons  who  were  quite  unfit  to  take 
charge  of  their  own  affairs.*    As,  for  instance,  where  the  two 

^  Forsyth  v.  Forsyth,  19th  July  1862,  24  D.  1435. 

^  Henderson,  17th  July  1851,  14  D.  11. 

'  Mackie  v.  Mackie,  24th  Nov.  1866,  5  M.  6a 

*  Forsyth  v,  Forsyth,  19th  July  1862,  24  D.  1435. 
^  Forsyth  v,  Forsyth,  supra, 

*  Yoolow's  case,  separate  report  by  Mr  Colquhoun,  where  the  jmy 
refused  to  return  a  verdict  of  insanity,  but  a  curator  bonis  was  subse- 
quently appointed — Allan  v,  Yoolow,  1 5th  July  1852,  14  D.  1009^  ^ 
Scot.  Jur.  635 ;  Erskine,  i.  7,  48  ;  Eraser,  Parent  and  Child,  2d.  ed,  p* 
531;  contruy  Stair,  iv.  3,  9. 


Chap,  ix.]     CURATOR  BONIS  TO  A  PARTY  INCAPAX.  28 1 

medical  men  reported  "  that  while  the  lady  possessed  a  sort 
of  readiness  and  even  occasional  shrewdness  in  conversation 
upon  ordinary  affairs,  she  was  nevertheless  of  weak  mind. 
This  was  shown  by  a  childlike  contentment  and  confiding 
disposition,  which  none  but  a  weak-minded  person  would 
exhibit  in  her  circumstances,  and  by  a  disinclination  to  care 
about  her  affairs,  which  she  said  she  had  no  curiosity  to 
hear  of  and  no  wish  to  manage.  They  thought  that  she 
was  in  a  state  of  mind  in  which  she  might  live  happily  and 
safely,  yet  with  considerable  freedom,  if  under  the  observa- 
tion of  one  who  would  treat  her  kindly  and  discreetly ;  but 
that  if  left  to  herself  she  would  be  very  apt  to  be  misled, 
both  in  regard  to  her  own  conduct  and  the  management  of 
her  affairs."  In  these  circumstances  a  curator  bonis  was 
appointed,  but  the  party  would  not,  it  is  thought,  have  been 
cognosced  as  insane.^  It  has,  however,  recently  been  en- 
acted,* that  for  the  purposes  of  cog^nition  a  person  "  shall 
be  deemed  insane  if  he  be  furious  or  fatuous  or  labouring 
under  such  unsoundness  of  mind  as  to  render  him  incapable 
of  managing  his  affairs" — a  definition  comprehensive  enough 
to  include  most,  but  not  all,*  of  the  cases  in  which  a  curator 
bonis  would  be  appointed.* 

6.  Where  the  Incapacity  is  Physical — It  may  happen  that 
the  defect  which  the  patient  labours  under  is  physical  rather 
than  mental ;  and  in  such  cases,  where  the  party  was  in- 
capable of  managing  his  affairs,  appointments  of  curators 
bonis  have  been  made.  Thus  a  curator  bonis  was  appointed 
to  a  merchant  who  was  incapable  of  business  from  having 
been  seized  with  a  paralytic  distemper,^  and  a  stroke  of 
apoplexy  led  to  the  appointment  in  another  case.*    Cases  of 

^  Speirs,  4th  July  1851,  14  D.  ii.    See  also  Dewar  v.  Dewar,  21st 
Jan.  1834,  12  S.  315. 

•  31  and  32  Vict  cap.  100  (Court  of  Session  Act  1868},  sec.  loi. 
'  See  following  section. 

^  The  change  has  not  rendered  the  appointment  of  curator  bonis  in- 
competent; Irving  V.  Swan,  7th  Nov.  1868,  7  M.  86. 

•  Anderson,  i8th  June  1748,  M.  7439  5  see  also  Howie,  5th  Dec* 
1826,  S  S.  72  {n  o.c). 

•  Forster,  23d  Dec  1848,  11  D.  1031. 
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this  sort  are  most  common  where  the  party  is  both  deaf  and 
dumb.  Stair  appears  to  have  thought  that  such  persons 
must  be  put  under  curatory  as  being  necessarily  incapable 
of  managing  their  own  affairs  ;^  but  Erskine,*  more  in  the 
spirit  of  modem  times,  is  of  opinion  that  there  are  instances 
of  deaf  and  dumb  persons  "  who  are  not  only  endued  with 
strong  natural  parts,  but  can  apply  them  to  all  the  affairs 
of  life ; "  and  since  Erskine's  time  the  Court  have  both  ap- 
pointed and  refused  to  appoint  curators  donis  according  to 
circumstances.  In  one  case  a  curator  i(mis  was  appointed 
to  a  party  who  had  been  deaf  and  dumb  from  birth.'  In 
another  case  the  Court  superseded  a  party  in  the  mani^ 
ment  of  his  property  in  consequence  of  paralytic  attacks 
which  completely  deprived  him  of  his  hearing  and  sight,  and 
rendered  him  incapable  of  communicating  except  throu^ 
the  medium  of  touch;  but  his  mental  faculties  remained 
unimpaired,  and  he  told  the  manager  of  the  deaf  and  dumb 
institution  what  he  wished  to  have  done  with  his  property^ 
In  that  case,  however,  the  party  was  himself  the  petitioner; 
and  in  a  later  case  the  Court  refused  to  interfere  where  the 
certificate  of  the  medical  men  bore  that  the  party's  hearing 
was  natural  and  distinct ;  that  her  speech  was  deficient,  but 
the  deficiency  was  dependent  upon  the  imperfect  state  of  her 
organs  of  articulation ;  that  she  displayed  an  acquaintance 
with  the  comparative  value  of  money  and  property;  and  that 
she  was  capable,  in  their  opinion,  of  judiciously  expending 
the  one  and  taking  care  of  the  other.'^  The  remarks  of  the 
Judges  in  that  case  contain  a  full  statement  of  the  principles 
which  regelate  the  interference  of  the  Court  in  such  case& 
They  will  not  give  effect  to  every  objection  founded  upon 
the  physical  defect  of  the  parties,  and  will  not  take  it  upon 
themselves  to  supersede  them  in  the  management  of  their 

*  Stair,  iv.  3,  9. 

'  i.  7,  48,  and  iii.  i,  16. 

'  Blackie,  ist  Feb.  1827,  5  S.  249  (268  o^). 

*  Mark,  14th  June  1845,7  D.  882. 

^  Kirkpatrick,  8th  June  1853,  15  D.  735;  see  also  Craigie  «.  GordoOf 
17th  June  1837,  1 5  S.  1 1 57 ;  Gray  or  Bannerman,  8th  Mar.  iSS3, 2  Stnaiti 
292. 
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affairs  without  being  satisfied  of  the  necessity  for  interfer- 
ence. From  the  opinions  in  that  case,  as  well  as  in  a  more 
recent  one,^  it  would  appear  that  the  Court  are  averse  to  in- 
terfere unless  where  actual  mental  incapacity  is  proved  to 
exist.  In  one  case  a  judicial  factor,  not  a  curator  banisy  was 
appointed  who  was  both  deaf  and  dumb,  but  who  did  not 
labour  under  any  direct  mental  incapacity;'  but  this  is  an 
improper  form  of  appointment,  if  not  absolutely  incompe- 
tent, and,  at  anyrate,  it  will  not  be  made  in  circumstances 
which  are  insufficient  to  justify  the  Court  in  giving  a  curator 
bonis? 

6.  Evidence  of  Incapacity, — To  guard  against  the  risk  of 
taking  the  management  of  his  affairs  from  one  who  is  not 
really  incapable,  the  Court  insist  on  the  production  of  evi- 
dence of  incapacity  in  the  form  of  certificates  by  two  medical 
men,^  which  must  be  on  soul  and  conscience,*  and  must  state 
precisely  the  cause  of  the  incapacity,*  and  also  its  duration.^ 
They  must  also  bear  the  date  when  the  patient  was  last 
seen,*  Where  two  certificates  were  contradicted  by  two 
other  certificates  dated  three  months  later,  the  Court  refused 
to  appoint  a  curator  bonis  or  to  remit  to  the  Sheriff  for 
further  inquiry.®    It  does  not  appear  that  a  certificate  by 

^  Mackie  v,  Mackie,  24th  Nov.  1866,  5  M.  6a 

*  Wilson,  Nov.  1856,  not  reptorted,  but  noticed  in  Accountant  of 
Court  V.  Morrison,  21st  Feb.  1857,  19  D.  504. 

'  Mackie  v,  Mackie,  supra.  See,  however,  Lunacy  Act  (20  and  21 
Vict.  cap.  71),  sees.  3  and  81. 

^  In  some  cases  the  Court  appear  to  have  been  satisfied  with  one 
certificate  only — Campbell,  14th  June  1830,  8  S.  307;  Laidlaw,  31st  Jan. 

1846,  8  D.  426;  Macgregor,  23d  Dec.  1848,  11  D.  285  ;  Kenmore,  7th 
July  1849,  II  D.  1494;  but  it  is  now  the  invariable  practice  to  require 
at  least  two— Robertson,  24th  Dec.  1853,  16  D.  317.  The  certificates 
most  be  printed  along  with  the  petition — Kenmore,  supra;  Wright,  i6th 
Nov.  1849,  12  D.  912. 

^  Campbell,  14th  Jan.  1830,  8  S.  307.  But  where  the  incapable  lived 
abroad,  see  Dalrymple  v,  Rankine,  25th  June  1836,  14  S.  ion. 

*  Laidlaw,  31st  Jan.  1846,  8  D.  426. 
^  Mathew,  5th  Dec.  1851,  14  D.  312. 

'  Lord  Advocate,  24th  June  i860,  22  D.  555. 

*  Mac£urlane  v.  Macfarlane,  i8th  Dec.  1846, 9  D.  306,  and  12th  Nov. 

1847,  10  D.  38.    See  also  Lockhart  v.  Ross,  17th  July  1857,  19  D.  1075. 
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the  medical  man  of  the  asylum  at  which  the  party  is  staying 
will  on  that  ground  be  objected  to,^  but  the  analc^ous  certi- 
ficates in  the  case  of  recall  on  the  ward's  recovery  must  not 
bear  date  from  the  asylum,  or  bear  that  ward  was  examined 
there.^ 

Personal  Service  on  Incapable, — The  Court  also  require 
personal  service  on  the  party  alleged  to  be  insane.'  It 
would  appear  to  be  competent  to  appoint  a  curator  bonis  on 
the  strength  of  a  formal  verdict  of  insanity  by  a  jury.*  On 
the  other  hand,  it  has  been  questioned  whether  when  the 
nearest  male  agnate  is  a  petitioner  cognition  is  not  the 
proper  mode  of  proceeding.^ 

7.  Wliere  tJure  is  Opposition. — These  certificates,  how- 
ever, are  merely  prima  facie  evidence,  and  where  there  is 
opposition  the  Court  will  take  further  means  of  informing 
themselves.  In  one  case  the  Court  intimated  that  where 
the  party  alleged  to  be  insane  opposes  the  nomination  of  a 
curator  bonis  and  denies  the  insanity,  the  appointment  will 
not  be  made,  except  ad  interim  merely,  for  a  short  period  in 
cases  of  necessity,  and  that  a  regular  cognition  before  a  jury 
must  be  resorted  to.®  It  may  be  doubted  whether  this  view 
is  in  accordance  with  the  other  authorities.  The  Court  will 
not,  of  course,  make  an  appointment  unless  they  are  satisfied 
of  the  fact  of  the  party's  incapacity  to  manage  his  own 
affairs;  but  in  ascertaining  this  fact  it  does  not  appear  to  be 
the  rule,  even  in  the  event  of  opposition — ^whether  proceeding 
from  the  party  himself  or  from  others — ^that  they  hold  them- 

^  Macgregor,  infra. 

*  Simpson,  nth  Jan.  i860,  22  D.  350. 

'  Gordon  v,  Gunn,  22d  Dec.  1832,  11  S.  235  ;  Fowlds  v.  Hodges 
loth  Dec.  1836,  15  S.  244;  Laing  v.  Thomson,  25th  Nov.  1847, 10  D. 
148;  Macgregor,  23d  Dec.  1848,  11  D.  285.  The  service  must,  itwooW 
appear,  be  in  presence  of  the  Sheriff  or  Sheriff-Substitute — Scott,  7th 
Feb.  1855,  17  D.  362 ;  unless  where  the  incapable  resides  abroad— 
Dalrymple  v.  Rankine,  25th  June  1836,  14  S.  ion. 

*  McAllister,  ist  Dec.  1836,9  Scot.  Jur.  102. 

^  Lockhart  v.  Ross,  17th  July  1857,  19  D.  1075,    Sec  it^a^  sec  i> 
®  Downes  v.  Downes,  25th  May  1848,  Shand's  Practice^  iL  1008,  bol 
not  otherwise  reported. 
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selves  to  be  shut  up  to  a  regular  cognition  before  a  jury  as 
the  only  course  of  procedure,  and  this  although  a  perma- 
nent appointment  should  be  desired.  From  the  restricted 
scope  of  the  Act  1585,  cap.  18,  a  regular  cognition  is  not,  or 
at  least  was  not,  competent  in  many  cases  in  which  the 
Court  would  without  difficulty  appoint  a  curator  bonis ;^  and 
in  these  cases,  as  well  as  in  others  to  which  the  Act  would 
have  applied,  the  usual  course  in  the  event  of  opposition  is 
to  remit  to  the  Sheriff  of  the  county  in  which  the  party  is 
residing  to  inquire  into  his  state  of  mind,  with  power  to 
examine  medical  men  and  other  witnesses,  as  well  as  the 
patient  himself,  and  to  report.'  In  an  early  case  the  remit 
was  to  an  Ordinary,*  and  in  recent  cases  the  Court  have 
themselves  remitted  to  medical  men  directly  to  examine  the 
patient  and  give  their  opinion.*  In  one  case  the  Court  con- 
tinued an  interim  appointment  on  the  evidence  merely  of  an 
additional  certificate  by  the  physicians  whose  certificates 
were  the  ground  of  the  original  application.*^  But  the  origi- 
nal certificates  must  make  out  a  prima  facie  case  before  a 
remit  of  any  sort  will  be  allowed.* 

8.  Where  Married  Woman  becomes  Insane. — ^Where  a 
married  woman  becomes  incapable  it  would  appear  that  her 
husband  is  ipso  jure  her  curator  and  administrator  in  prefer- 
ence to  her  nearest  agjnate  or  any  judicial  appointment ;  but 
it  would  appear  to  be  advisable,  if  not  necessary,  that  she 


*  See  suproy  sec.  4. 

*  Rankine  r.  Corson,  ist  July  1825,  4  S.  128;  Bryce  v.  Graham,  26th 
May  1826,  4  W.  and  S.  481,  25th  Jan.  1828,  6  S.  425,  23d  July  1828,  3 
W.  and  S.  323 ;  Gordon  v,  Gunn,  30th  June  1832,  10  S.  742,  22d  Dec. 
1832,  II  S.  235  ;  Dewar  v.  Dewar,  21st  Jan.  1834,  12  S.  315  ;  Macfar- 
lane  v.  Macfarlane,  loth  Nov.  1847,  10  D.  38 ;  Gray  or  Bannerman,  5th 
Mar.  1853,  2  Stuart  292. 

*  Beveridge,  2d  Aug.  1776,  5  Br.  Sup.  442. 

*  Speirsy  4th  July  1851,  14  D.  11 ;  Henderson,  17th  July  185 1, 14  D. 
II ;  Forsyth  v.  Forsyth,  19th  July  1862,  24  D.  1435. 

*  Mason,  nth  Mar.  1852,  14  D.  761. 

*  Mac£arlane  v.  Mac£urlane,  i8th  Dec  1846, 9  D.  306,  and  12th  Nov. 
1847,  10  D.  38;  Lockhart  t?.  Ross,  17th  July  1857,  19  D.  1075  ;  Mackie 
V,  Mackie,  24th  Nov.  1866,  5  M.  6a 
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should  be  cognosced,  as  the  husband's  powers  are  therebjr 
enlarged.^  It  has  not  been  settled  whether  a  woman  vAkose 
husband  is  alive  can  be  cognosced  at  the  instance  of  her 
nearest  agnate,  but  even  were  that  done  the  husband's  rights 
would  remain,  it  would  seem,  intact;'  and  it  is  thought  that 
he  will  be  deprived  of  them  only  on  grounds  similar  to  those 
which  would  warrant  the  Court  in  depriving  a  father  of  the 
management  of  his  pupil  child .•  The  provisions  of  the  recent 
Conjugal  Rights  Acts^  have  taken  away  the  occasion  wfaidi 
might  have  arisen  for  the  appointment  of  a  curator  bonis  to 
a  wife  who  is  living  apart  from  her  husband.* 

9.  Incapable  ought  to  be  Domiciled  or  Possessed  of  Heritmi 
in  Scotland, — In  order  to  the  appointment  of  a  curator  boms 
to  an  incapable,  it  would  appear  that  as  a  general  rule 
the  incapable  must  either  be  domiciled  in  Scotland  or  be 
possessed  of  heritable  property  in  this  country.    Thus,  on 
the  one  hand,  the  Court  have  appointed  curators  bonis  to 
domiciled  Scotsmen  who  were  resident  abroad,*  and,  on  the 
other  hand,  they  have  refused  to  make  such  appointments 
where  the  incapable  was  domiciled  abroad  and  was  possessed 
of  moveable  property  only  in  this  country,  and  had  a  guardian 
according  to  the  law  of  his  domiciled    But  the  ground  on 
which  the  Court  interfere  is  necessity;  and  consequently  if 
a  foreign  incapable  is  in  this  country  without  a  guardian,*  or 
if  moveable  property  is  within  the  jurisdiction  belonging  to 

^  Haliburton  v.  Maxwell,  June  1791,  M.  16,379 ;  Jardine  t?.  Cuirie^ 
8th  July  1825,  4  S.  159 ;  Eraser,  Parent  and  Child,  2d  ed.,  p.  534. 
'  See  Jardine  v.  Currie,  supra. 

•  See  Chap.  VII.,  sec  16 ;  M'Lellan  t?.  Chalmers,  25th  Feb.  1832,10 
S.  375  ;  Ritchie  «.  Alcock,  2d  June  1855,  17  D.  785. 

•  24  and  25  Vict.  cap.  86,  sees,  i  to  6 ;  and  37  and  38  Vict  cap.  31, 
sec.  2. 

•  See  Robertson,  2d  March  1785,  Fraser,  P.  and  D.  R.  i.  432. 

•  Dalrymple  v.  Ranken,  25th  June  1836,  14  S.  loi  i ;  Murray,  24th 
Feb.  1849,  II  D.  710;  Armit,  25th  May  1844,  16  Scot  Jur.  471,60. 
1088. 

'  Sawyer  v.  Sloan,  17th  Dec.  1875,  3  R.  271. 

•  Bonar,  i8th  June  1851,  14  D.  10;  Fullerton,  isth  Nov.  1776,  5  Br. 
Supp.  443. 
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a  foreign  ward  who  has  no  guardian,>  the  Court  will  appoint 
a  curator  banis^  whose  office  will  endure  until  the  Court  of 
the  ward's  domicile  has  made  a  r^^ular  appointment 

II.  Petitioners,  Respondents,  and  Compearers. 

10.  Incapable  Himself. — ^The  question  as  to  whether  a 
party  admittedly  incapable  can  petition  for  a  curator  bonis 
to  himself,'  with  or  without  a  curator  ad  litetn^  is  one  of  some 
difficulty,  but  such  a  title  does  not  appear  to  be  in  all  cases 
bad.  Thus,  where  the  lunatic  herself  presented  the  petition, 
which  was  opposed  by  parties  interested  in  her  estate,  the 
Court  overruled  all  objections  and  granted  the  prayer.'  More 
recently  a  curator  bonis  to  a  party  incapax  was  appointed  on 
his  own  petition,  but  there  two  of  his  next-of-kin  on  the 
mother's  side  were  also  petitioners.*  Again,  where  the  in- 
capacity arises  from  physical  rather  than  from  mental  causes, 
the  Court  have  little  difficulty  in  appointing  a  curator  bonis 
on  the  petition  of  the  party  himself.^ 

11.  Where  Incapable  lias  named  Persons  previous  to  his 

incapacity. — ^A  peculiar  case  occurred  in  Howden  v.  Sibbald,* 

rhere  a  party,  to  provide  against  future  incapacity,  had 

Titten  a  letter  to  two  friends  asking  them  in  that  event  to 

lanage  his  person  and  affairs.    These  parties,  on  their  friend 

•coming  incapable,  presented  a  petition  praying  for  their 

m  appointment    The  Court  were  puzzled  as  to  the  right 

an  individual  thus  to  exclude  those  who  were  entitled  to 
his  curators  at  common  law ;  but  eventually  an  extra- 
icial  arrangement  was  come  to  with  the  family  of  the  in- 
able  whereby  the  petitioners  and  a  third  party  were 
ointed. 


Sawyer  v.  Sloan,  supra. 

\s  to  whether  the  incapable  can  petition  for  recall  of  particular 

itment,  see  infra^  sec.  26. 

wan  V.  Briggs,  29th  Jan.  1853,  2  Stuart  184. 

irr,  1st  Dec.  1866,  not  reported, /^r  Lord  Mure. 

ark,  14th  June  1845,  7  D.  882. 

h  March  1833,  11  S-  S^^* 
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12.  Relatives. — The  title  of  relatives  to  petition  is  un- 
doubted. Thus  the  next-of-kin/  the  heir-at-law,*  and  the 
next  heirs  of  entail'  have  been  petitioners.  Again,  the  wife 
and  children  of  a  party  rendered  incapable  of  attending  to 
business  by  paralysis,  got  a  curator  bonis  appointed  to  him.^ 
The  wife  alone,*  the  incapable's  brother,*  his  sisters/  and 
his  half-brothers^  have  also  been  petitioners. 

Brot/ier-in-law^  Sister-in-law^  Step-fatJur.  —  Of  remoter 
connections,  the  brothers-in-law  and  sisters-in-law  of  a 
lunatic  widow  got  a  curator  bonis  appointed  to  her  where 
her  blood  relatives,  if  existing,  were  unknown.^  The  in- 
capable's  step-father  was  a  leading  petitioner  in  one  case  ;^ 
in  another  the  sister-in-law  of  a  party  incapax  applied  for  a 
curator  bonis^  but  she  was  the  mother  of  his  next-of-kin,  who 
were  pupils.*^ 

13.  Nearest  Agnate. — The  title  of  the  nearest  ag^nate  was 
in  one  case  doubted,  on  the  ground  that  his  remedy  is  to  sue 
out  a  process  of  cognition  ;**  but  it  is  thought  that  the  doubt 
is  unfounded,  as  the  remedy  of  cognition  is  not,  or  at  least 
was  not,  open  in  many  cases  in  which  a  curator  bonis  could 
easily  be  obtained.^ 

14.  Where  Petitioning  Relative  is  a  Minor. — It  is  no 
objection  that  the  petitioning  relative  is  a  minor.    This  is 

^  Speirs,  4th  July  1851,  14  D.  11,  23  Scot  Jur.  610;  Smith,  24th 
Jan.  1852,  24  Scot.  Jur.  172;  Allan  v.  Yoolow,  isth  July  1852,140. 
1009,  24  Scot.  Jur.  635,  I  Stuart  1085. 

'  Dewar  v.  Dewar,  21st  Jan.  1834,  12  S.  315. 

*  Lockhart  v.  Ross,  i8th  July  1857,  19  D.  1075. 

*  Anderson,  i8th  June  1748,  M.  7439. 

*  Forster  v.  Forster,  24th  Nov.  1859,  22  D.  15. 

*  Henderson,  2d  July  1801,  M.  14,982. 
'  Grierson  v.  Menteath,  30th  June  1840^  2  D.  1234. 

*  Gatherer  v.  Gatherer,  17th  July  1852,  14  D.  1046. 
®  Connor,  20th  June  1848,  10  D.  1366. 
10  Spence  v.  Brownlie,  13th  Dec.  1834,  13  S.  199. 
"  Wright,  28th  Nov.  1849,  12  D.  911. 
"  Lockhart  v.  Ross,  i8th  July  1857,  19  D.  1075. 
'•  See  supra^   sec.  4;    and  also  Irving  v.  Swan,  7th  Nov.  1868, 

7  M.  86. 


Chap.  IX.]     CURATOR  BONIS  TO  A  PARTY  INCAPAX.  289 

deducible  from  one  case^  where  a  pupil,  with  consent  of  his 
tutor,  was  found  entitled  to  sue  a  brief  of  idiotry.  Minors 
have  also  obtained  the  appointment  of  a  factor  loco  tutoris  to 
their  pupil  brothers  and  sisters.^ 

15.  Where  Relatives  do  not  come  forward. — ^Where  the 
incapable  has  no  known  relatives,  or  where  they  do  not  move 
in  the  matter,  any  interest  or  connection  With  him,  however 
remote  or  accidental,  would  seem  to  justify  a  party  in  com- 
ing forward  as  a  petitioner.  Thus,  a  curator  bonis  was 
appointed  on  the  petition  of  the  person  in  whose  house  the 
lunatic  had  been  placed  by  a  deceased  curator,  it  being  stated 
that  no  party  had  inquired  after  the  lunatic,  and  that  her 
relatives  were  unknown.'  In  another  case  a  foreigner  hav- 
ing become  insane,  the  lady  with  whom  she  resided  petitioned 
successfully  for  a  curator  to  her.*  Again,  the  law-agent 
obtained  the  appointment  of  a  curator  bonis  to  a  party  who 
had  become  insane,  where  there  was  great  uncertainty  as  to 
his  relatives  ;*  and  in  another  case,  where  the  incapable's 
only  relatives  declined  to  interfere.* 

16.  Wlure  Incapable  ocaipies  an  Official  Position, — It 
would  appear  that  where  a  person  who  occupies  an  official 
position  becomes  incapacitated,  those  who  have  charge  of 
the  office  are  entitled  to  petition  for  a  curator  bonis^  where 
that  is  necessary  in  the  public  interest.  Thus  the  heritors 
of  a  parish  obtained  the  appointment  of  a  curator  bonis  to  a 
parochial  schoolmaster  who  had  become  insane,  as  they  had 
to  make  arrangements  as  to  the  school,  and  his  father  refused 
to  interfere  on  his  behalf.^ 


*  Stark  V.  Stark,  3d  Dec.  1746,  M.  6291. 
'  Wood,  19th  May  1849,  11  D.  1494. 

•  Macpherson,  28th  Nov.  1850,  13  D.  950. 
^  Bonar,  i8th  June  185 1,  14  D.  10. 

*  Hope,  20th  May  1848,  not  reported. 

•  Mason,  22d  Jan.  1852,  14  D.  761,  24  Scot.  Jur.  168,  i  Stuart  294. 

^  Ross,  nth  March  1851,  13  D.  950.    See  also  Lord  Advocate,  24th 
Jan.  i860,  22  D.  555. 

U 
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17.  Debtors  and  Creditors, — It  would  appear  that  parties 
who  are  either  debtors  or  creditors  of  the  lunatic  have  a  title 
to  petition  in  order  to  their  own  discharge.^  On  this  prin- 
ciple trustees  named  by  a  father  to  administer  an  annuity 
for  behoof  of  a  fatuous  son  were  the  successful  petitioners 
for  a  curator  bonis  to  him  f  and  the  same  principle  appUes  to 
trustees  generally,  who  would  thus  be  no  less  validly  dis- 
charged than  by  raising,  as  is  the  more  usual  course,  a 
multiplepoinding  and  exoneration,  in  which,  on  paying  the 
fund  into  Court,  a  judicial  discharge  would  be  obtained.' 

Former  Factor  loco  tutoris.  —  It  is  on  this  general  prin- 
ciple also  that  the  factor  loco  tutoris  of  a  ward  who  is  insane 
may  petition  for  a  curator  bonis  to  succeed  him.* 

Or  his  Executors, — And  on  the  factor  or  curator's  death 
his  executors  may  obtain  a  successor  to  him.* 

18.  Lord  Advocate, — Under  the  Lunacy  Act  •  the  Board 
of  Lunacy  or  the  Accountant  of  Court,  where  they  have 
reason  to  believe  or  suspect  that  the  property  of  any  lunatic 
is  not  duly  protected  by  being  placed  under  judicial  manage- 
ment, and  is  not  being  duly  applied  for  the  maintenance  of 
the  lunatic,  are  authorised  to  report  the  matter  to  the  Lord 
Advocate,  who  may,  on  receiving  such  report  or  otherwise, 
apply  for  the  appointment  of  a  curator  bonis?  But  the  in- 
terference of  the  Lord  Advocate  is  restricted  to  the  case  of 
persons  who  have  been  "  detained  or  taken  charge  of  as  a 

^  Dick  Lauder  v.  Dick  Lauder's  Trustees,  12th  Nov.  1851, 14  D.  14* 

*  Kirk,  2 1  St  May  1836,  14  S.  814. 

'  Gowans  and  Prentice,  both  on  9th  March  1849,  ii  D.  1028. 
^  Scott,  7th  Feb.  1855,  17  D.  362.    See  also  Macdonald,  20th  Felx 

1849,  J I  D.  1028. 

*  Balingall,  i8th  Feb.  1853,  15  D.  711. 

*  20  and  21  Vict.  cap.  71,  sec.  81. 
'  In  the  8 1  St  section  of  the  Act  the  officer  is  styled  **  judicial  fector," 

but  in  the  interpretation  clause  **  judicial  factor  **  is  declared  to  indode 
"any  person  having  charge  of  property  of  a  lunatic,  whether  as 
judicial  factor,  factor  loco  tutoris^  £eictor  loco  absentis^  curator  bems^  or 
tutor-dative,  or  by  reason  of  service  as  tutor-at-law  or  as  curator;' 
see  sec.  3.  A  curator  bonis  should  be  appointed — ^Accountant  of  Coot 
V.  Morrison,  21st  Feb.  1857,  19  D.  504. 
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lunatic  ;"^  and  the  Act  defines  a  lunatic  as  "any  mad  or  furious 
or  fatuous  person,  or  person  so  diseased  or  affected  in  mind 
as  to  render  him  unfit,  in  the  opinion  of  competent  medical 
persons,  to  be  at  large,  either  as  regards  his  own  personal 
safety  and  conduct,  or  the  safety  of  the  persons  and  property 
of  others,  or  of  the  public."* 

19.  Respondents  and  Compearers. — The  general  rule  that 
all  persons  interested  should  be  made  parties  to  the  applica- 
tion and  may  compear,*  applies  to  this  class  of  officer.  In 
particular  it  is  essential  that  there  should  be  personal  service 
on  the  incapable.* 

III.  Who  Appointed. 

20.  Adverse  Interest. — The  general  qualifications  of  the 
party  to  be  appointed  have  been  already  noticed.*  The 
following  points  may,  however,  be  mentioned  with   refer- 

►  ence  to  the  present  officers : — The  unfortunate  condition  of 
lunatics  and  other  incapables  renders  the  objection  of  ad- 
verse interest'  of  peculiar  force  in  their  case.  Whenever  it 
appears  that  the  party  proposed  has  an  interest  adverse  to 
that  of  the  incapable,  or  where  he  is  the  nominee  of  the 
relatives,  who  almost  as  a  matter  of  course  have  an  adverse 
interest,  and  *it  appears  that  they  are  likely  to  make  use  of 
the  office  as  a  means  of  furthering  their  own  interests,  the 
Court  will  take  the  appointment  into  their  own  hands.  Thus 
the  interest  to  save  something  out  of  a  lunatic's  income  by 
placing  him  in  an  unsuitable  establishment  was  held  to  dis- 
qualify the  nominee  of  the  petitioning  relatives.^  In  another 
case  the  Court  refused  to  appoint  as  curator  bonis  the  party 

*  Sec  sec  81. 

*  Sec  sec.  3  of  Act. 

'  See  Chap.  III.,  sec.  36 ;  also  Innes,  17th  July  1846,  8  D.  121 1. 

*  See  supra^  sec.  6. 

*  See  suprAf  Chap.  III.,  sec.  40. 

'  As  to  which,  see  Chaps.  III.,  sec.  47,  and  VII.,  sec  25. 

^  Armit,  25th  May  1844, 6  D.  1088,  16  Scot.  Jur.  471.  The  nominee 
was  the  incapable's  brother,  and  was  himself  a  petitioner  ;  see  Graham, 
33d  Jan.  1851,  13  D.  951;  Allan,  12th  Feb.  1852,  14  D.  486. 
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with  whom  the  lunatic  was  at  the  time  boarded.^  Again, 
where  it  appeared  from  the  medical  certificates  produced 
that  the  lunatic  had  been  greatly  neglected  previously,  the 
Court  did  not  feel  themselves  at  liberty  to  appoint  de  piano 
the  party  suggested  by  the  relatives,  but,  in  accordance  with 
the  usual  practice,*  remitted  to  the  Sheriff  of  the  county  to 
inquire  and  report  on  his  qualifications  for  office.*  Similarly 
the  Court  refused  to  appoint,  as  curator  bonis  to  a  single 
woman  of  weak  mind,  the  husband  of  her  sister,  with  whom 
she  lived  in  family,  as  such  an  appointment  would  place  her 
too  absolutely  under  the  control  of  her  sister^s  husband.^ 

21.  Party  entitled  to  be  Tutor-^t-law, — The  party  entitled 
to  serve  as  tutor-at-law  is  not  necessarily  ineligible  for  the 
office  of  curator  bonis y  but  he  must  act  gratuitously;*  but  the 
condition  of  so  acting,  if  the  factor  have  entered  on  officei 
will  not  be  imposed  ex  post  facto} 

22.  Nominee  of  Incapable, — It  sometimes  happens  that 
the  Court  have  to  consider  the  claims  of  a  party  nominated 
by  the  incapable  himself.  This  may  take  place  where  the 
alleged  incapable  denies  mental  incapacity,  but  states  that  on 
account  of  bodily  infirmity  he  is  willing  to  have  a  curator 
bonis,  provided  that  his  nominee,  and  not  that  of  his  rela- 
tives, be  appointed.  In  such  cases  the  Court*  may  appoint 
his  nominee  or  take  other  means  of  getting  a  neutral  partyJ 

^  Montgomery,  7th  Mar.  1855,  17  D.  623;   see  also  Gatherer  «. 
Gatherer,  17th  July  1852,  14  D.  1046. 

*  See  suprOf  Chap.  III.,  sec.  49. 
»  Thomson,  8th  July  1846,  8  D.  1073. 

*  Walker,  i6th  Nov.  1849,  12  D.  912,  22  Scot.  Jur.  2. 
^  Jackson,  7th  and  nth  Dec.  1821,  i  S.  183,  191 ;  Robeitscm,  3^ 

Feb.  1830,  8  S.  435;  Jackson  v.  Wight,  19th  June  1835,  13  S.  961; 
Urquhart,  2d  Mar.  1862,  22  D.  932;  contra^  Morton  v.  Morton,  4th  Blar. 
^^yji  9  Scot.  Jur.  346 ;  Mortimer,  i8th  June  1845,  17  Scot  Jur.  457J 
Armit,  23d  May  1844,  16  Scot.  Jur.  471;  Cameron,  20th  Nov.  1849^12 
D.  912. 

^  Macdonald  v.  Macdonald,  8th  July  1854,  16  D.  1023 !  AccoQDtaBt 
of  Court  r.  Watt,  2d  June  1864,  4  M.  772. 

^  Dewar  v.  Dewar,  21st  Jan.  1834,  12  S.  315  ;  Allan  v.  Yoolow,  ijlh 
July  1852,  14  D.  1009,  24  Scot.  Jur.  635 ;  Scott,  7th  Feb.  1855,  17  ^ 
362. 
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The  party  himself  may  also,  while  in  a  state  of  sanity,  nomi- 
nate parties  to  be  his  guardians  in  the  event  of  his  super- 
vening incapacity.  This  happened  in  one  case  already 
alluded  to,^  in  which  the  question  was  raised  but  not  de- 
cided, whether  a  party  could  thus  defeat  the  service  of  his 
tutor-at-law. 

23.  Unusual  to  Appoint  more  t/tan  One  Person  to  the 
Office, — As  in  the  case  of  other  judicial  officers,*  it  is  recognised 
to  be  inexpedient  to  appoint  more  than  one  curator  bonis 
to  an  incapable,*  but  in  special  circumstances  an  exception 
will  be  made.  Thus,  where  a  person  who  anticipated  the 
possibility  of  becoming  incapable  had  written  a  letter  re- 
questing two  friends  to  manage  his  affairs  in  that  event,  these 
persons  were  both  appointed  his  curators  bonis  together  with 
a  third  party.*  Again,  where  trustees  appointed  by  a  father 
to  a  fatuous  son  applied  for  the  appointment  of  themselves 
and  the  survivor  or  survivors  of  them  as  curators  bonis,  the 
Court  granted  the  petition.*  It  would  appear  that  unless 
otherwise  stated  such  an  appointment  is  joint^ 

IV.  Recall. 

24.  Recall  of  Office. — This  office  will  be  recalled^  when  the 
party  can  show  that  he  never  was  incapable  ;®  or  has  re- 
covered his  capacity  ;•  or  when  the  tutor-at-law  serves  ;^®  or 

^  Howden  v,  Sibbald,  9th  Mar.  1833,  11  S.  561. 

•  Chap.  IIL,  sec  41. 

•  Kirk,  2ist  May  1836,  14  S.  814. 

•  Howden  v.  Sibbald,  9th  Mar.  1833,  11  S.  561. 

•  Kirk,  supra, 

•  Sec  suproy  Chap.  VI IL,  sec.  4a 

^  As  to  recall  generally,  see  Chap.  IIL,  sec  51. 

•  Gordon  v.  Gunn,  30th  June  1832,  10  S.  742,  and  22d  Dec.  1832, 
II  S.  235  ;  Forsyth  v,  Forsyth,  19th  July  1862,  24  D.  1436;  Lawson,  19th 
Dec  1863,  2  M.  355. 

•  Forster,  23d  Dec  1848,  11  D.  1031  ;  Davie,  20th  July  1849,  ^i  D* 
1495  ;  Lockhart,  24th  June  1862,  24  D.  1086. 

*•  Young  V,  Rose,  nth  July  1839,  ^  D«  '242.  In  this  case  the  curator- 
at-law  got  recall,  with  the  evident  reluctance  of  the  Court,  although  the 
curator  bonis  was  suing  him  to  account  for  the  incapable's  estate. 
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when  the  party  dies;  or  where,  the  appointment  being  one  to 
manage  moveables  belonging  to  a  foreign  incapable  who  has 
no  guardian,  a  foreign  guardian  is  appointed  and  asks  the 
Court  to  recognise  his  title  and  ordain  the  moveables  to  be 
made  over  to  him  ;  ^  or  when  it  is  shown  that  the  appoint- 
ment is  incompetent,  e,g,y  from  want  of  jurisdiction  or  want 
of  compliance  with  the  forms  of  procedure.* 

26.  Recall  of  Partiailar  Appointment  does  not  involve  Re- 
call of  Office. — In  the  case  of  other  judicial  factories,  where 
the  recall  of  a  particular  officer's  appointment  and  a  suc- 
cessor to  him  merely  are  sought,  it  is  not,  as  we  have  seen,* 
necessary  to  instruct  circumstances  demanding  the  continued 
interference  of  the  Court.  There  is,  however,  a  distinction 
between  the  present  and  most  other  offices;  for  here  the 
proprietor  of  the  estate  under  the  management  of  the  Court 
has  never  been  formally  cognosced,  and  his  person  is  in  no 
way  under  judicial  guardianship,  and  it  may  be  argued  with 
some  plausibility  that  the  Court  are  not  to  presume  in  the 
event  of  a  new  appointment  that  he  continues  to  be  insane 
without  at  least  prima  facie  evidence  of  his  continued  inca- 
pacity. Effect  was  given  to  this  view  in  one  case,  where  it 
was  held  that  on  the  death  of  a  curator  bonis  the  Court  will 
not  make  a  new  appointment  unless  medical  certificates  arc 
produced  bearing  that  the  party  still  continues  incapable  of 
managing  his  affairs  ;*  and  the  rule  would  apply  whatever  be 
the  cause  of  the  new  appointment.  But  in  a  subsequent 
case  the  Court  receded  from  this  position,  and,  proceeding 
on  the  general  principle,  held  that  the  death  of  the  officer 
did  not  take  the  estate  out  of  their  management* 

^  Sawyer  v.  Sloan,  17th  Dec.  1875,  3  R.  271. 

'  Gordon  v.  Gunn,  supra;  Fowlds  v,  Hodges,  loth  Dec  i8j6^  15  S. 
244;  Lang  or  Thomson,  25th  Nov.  1847,  10  D.  148. 

^  Chap.  III.,  sec.  59. 

*  Beveridge,  6th  Dec.  1849,  12  D.  912. 

^  Forster  v.  Forster,  24th  Nov.  1859,  22  D.  15.  In  this  case  an  in- 
terim curator  bonis  merely  was  appointed,  as  the  former  officer  bad  died 
pending  the  issue  of  a  petition  for  recall  of  the  office  on  the  ground  of 
convalescence. 
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26.  Recall  of  Particular  Officer^ s  Appointment — The  re- 
call of  the  particular  officer's  appointment  may  proceed  on 
any  of  the  grounds  already  stated  under  the  head  of  Factors 
on  Trust  Estates.^  And  it  may  proceed  at  the  instance  of 
anyone  who  would  have  been  entitled  to  get  a  curator  bonis 
appointed  originally  (or  at  the  instance  of  the  former  curator 
or  his  cautioners),  with  one  exception.  The  party  himself, 
who  may  petition  for  a  curator  bonis^  is  not  entitled  to  ask 
for  a  recall  of  the  officer's  appointment,  on  the  obvious 
ground,  if  the  view  stated  in  the  previous  section  be  correct, 
that  such  a  petition  does  not  imply  that  the  party  is  any 
more  capable  of  managing  his  affairs  than  he  was,  and  the 
petition  is  itself  an  act  of  management.  In  one  case,  where 
an  incapable  presented  a  petition  and  complaint  against  her 
curator  bonis,  the  Court  intimated  that  a  curator  ad  litem 
was  not  enough,  and  that  curator  bonis  ad  interim  must  be 
appointed,  which  was  done  on  the  petitioq  of  a  daughter  of 
the  incapable.  It  is  thought  that  the  daughter  could  have 
presented  the  petition  and  complaint  herself.' 

27.  Discharge  of  Factor,  —  The  distinction  between  a 
judicial  and  an  extra-judicial  discharge  has  been  already 
noticed.*  The  procedure  necessary  in  order  to  the  judicial 
discharge  of  the  officer  applicable  to  the  most  common  situ- 
ations, whether  it  is  the  office  or  the  officer's  appointment 
merely  which  has  terminated,  will  be  found  in  the  Accoun- 
tant's "Notes  for  the  Guidance  of  Factors"  in  the  Appendix; 
and  the  principles  therein  set  forth  will  be  found  to  regulate 
all  cases.  It  is  no  objection  to  the  discharge  of  a  curator 
bonis  that  he  is  himself  the  lunatic's  heir,*^  or  his  trustee  and 
executor  under  a  deed  executed  before  incapacity.* 

28.  Evidence  of  Ward's  Recovery, — The  evidence  of  the 
ward's  recovery  is  usually  in  the  form  of  certificates,  as  in  the 

^  See  Chap.  III.,  sec.  54. 

'  See  supra,  sec.  la 

»  Mackenzie,  21st  Jan.  1845,  7  D-  283. 

*  Chap.  III.,  sec.  56. 

»  Wardrop  v.  Wardrop,  loth  July  1846,  18  Scot.  Jur.  540. 

<  Laird,  5th  Mar.  1836,  14  S.  653. 
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case  of  the  original  appointment  ;*  but  these  certificates  must 
set  forth  where  the  examination  of  the  lunatic  was  con- 
ducted,* which  must  not  be  the  asylum  in  which  he  was  con- 
fined.' 


V,  Powers. 

29.  Powers  same  as  those  of  Factor  loco  tutoris. — The 
House  of  Lords  had,*  as  we  have  seen,  great  difficulty  in 
sanctioning  the  practice  of  appointing  officers  to  supersede, 
without  a  formal  cognition  of  incapacity,  parties  alleged  to 
be  unable  to  manage  their  own  affairs,  and  this  not  merely 
until  a  regular  inquiry  could  be  held,  but  indefinitely.  The 
same  difficulty  came  up  again  more  recently  in  a  slightly 
different  form.^  The  question  now  related  to  the  power  of 
the  Court  to  grant  special  powers  to  their  officers  to  sell 
heritage  or  to  borrow  on  the  security  thereof.  The  difficulty 
was  that  while  a  pupil  is  legally  incapable  of  acting,  a  person 
above  pupilarity  is  not,  unless  the  law  has  declared  him  to 
be  so  in  the  only  competent  way,  viz.,  by  a  formal  cognition 
of  insanity.  Consequently,  while  it  may  be  very  proper,  in 
the  case  of  a  person  shown  pritna  facie  to  be  insane,  to  put 
his  estate  under  protection,  the  interposition  of  the  Court 
ought  to  be  limited  to  mere  protection,  and  ought  not  to  ex- 
tend to  the  granting  of  such  special  powers  as  the  power  to 
borrow  or  to  sell  heritage.*  The  case,  however,  went  before 
the  whole  Court,  and  it  was  the  unanimous  opinion  of  the 
consulted  Judges,  that  as  an  abstract  question  it  was  com- 
petent for  the  Court  to  gfrant  the  powers  craved  on  a  case  of 
absolute  necessity  being  made  out,  leaving  to  the  facts  of 
each  particular  case  to  decide  whether  such  necessity  really 
existed.     It  was,  however,  admitted  by  the  consulted  Judges' 


^  Forster,  23d  Dec.  1848,  11  D.  1031. 
2  A  B,  2ist  July  1861,  33  Scot.  Jur.  686. 
^  Simpson,  nth  Jan.  i860,  22  D.  350. 

*  See  supra,  sec.  2. 

*  Maconochie,  3d  Feb.  1857,  19  D.  366. 

"  See  the  opinion  of  Lord  Justice-Clerk  Hope,  p.  376. 
^  See  particularly  Lord  Curriehill,  p.  372. 
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that  when  there  was  any  doubt  as  to  the  individual's  inca- 
pacity, his  consent,  or  clear  evidence  of  his  incapacity,  ought 
to  be  obtained  before  any  important  act  was  gone  into. 
Subject  to  this  qualification,  however,  the  powers,  both  ordi- 
nary and  special,  of  curators  bonis  to  parties  incapable  may 
be  regarded  as  in  principle  the  same  as  those  of  factors  loco 
tutoris.  It  was  assumed  by  the  consulted  Judges  that  the 
present  officers  are  under  the  Pupils  Protection  Act. 

{a)  Special  Powers  to  Carry  out  WarcTs  Intention, 

30.  Where  Ward  himself  to  be  Benefited, — A  matter  which 
the  Court  will  consider,  when  asked  to  grant  special  powers  to 
the  curator  bonis  of  a  party  incapax^  is  found  in  the  evidence 
which  the  ward  has  given  of  an  intention  to  perform  the  act 
for  which  the  powers  are  asked.  In  such  a  case  the  Court 
may  grant  authority  where  a  strict  necessity  does  not  exist. 
The  common  case  is  where  the  act,  though  not  necessary,  is 
for  the  benefit  of  the  ward  himself  or  his  estate.  Thus,  in 
one  case  a  party  who  was  resident  abroad,  but  was  possessed 
of  a  large  landed  estate  in  Scotland,  granted  a  factory  and 
commission  to  his  brother,  which  contained,  inter  alia^  a 
power  to  sell  the  estate,  and  also  gave  instructions  to  his 
agent  to  effect  a  sale  as  soon  as  possible.  The  lands  were 
accordingly  sold  by  public  roup,  but  before  the  actual  sale 
the  proprietor  became  insane.  The  purchaser  in  conse- 
quence declined  to  pay  the  balance  of  the  price  and  to  take 
a  disposition  from  the  commissioner,  although  consented  to 
by  the  proprietor's  heir-at-law.  A  curator  bonis  was  accord- 
ingly appointed,  upon  whom  the  Court,  with  the  consent  of 
all  interested  in  the  succession,  conferred  special  power  to 
grant  a  disposition  to  the  purchaser.^ 

31.  W/iere  Relatives  to  be  Benefited, — It  is  a  step  further 
where  the  factor  asks  for  power  to  make,  or  to  continue,  pay- 
ment, as  being  intended  by  the  ward,  to  rdatives  whom  the 

*  Allan,  loth  Feb.  1854,  16  D.  534 ;  see  also  Threipland,  7th  June 
1848)  10  D.  1234;  Alexander,  26th  June  1857,  19  D.  888. 
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ward  is  under  a  moral,  but  not  under  a  legal,  obligation  to 
support,  or  to  a  greater  extent  than  the  legal  obligation  re- 
quires.    Of  the  latter,  instances  will  be  noticed  in  a  succeed- 
ing section.^     An  example  of  the  former  occurred  where  the 
curator  bonis  to  an  imbecile  lady  applied  for  authority  to 
continue  certain  alimentary  payments  which  the  ward  had 
been  in  the  habit  of  making  to  a  destitute  sister-in-law.   The 
Accountant  reported  that  there  was  an  ample  surplus  from 
which  to  pay  the  allowance,  and  that  though  the  sister-in- 
law  had  no  legal  claim,  there  was  evidence  of  the  ward's  in- 
tention when  sane  to  continue  the  payments.     The  Court 
authorised  the  payments  to  be  made,  but  only  so  long  as  the 
surplus  of  the  estate  should  be  sufficient  to  afford  them,  and 
as  the  circumstances  of  the  sister-in-law  should  make  such 
aid  necessary.     The  nearest-of-kin  were  cited,  and  consents 
were  produced  from  those  in  this  country.* 

32.  Where  Strangers  to  be  Benefited, — It  is  a  more  un- 
usual case  to  ask  for  power  to  carry  out  the  ward's  intention 
to  benefit  entire  strangers  ;  but  a  clearly  expressed  intention 
would  probably  receive  the  sanction  of  the  Court,  provided 
that  the  ward's  means  were  sufficient  for  his  own  support 
and  his  legal  obligations,  and  that  there  was  no  reason  to 
doubt  his  sanity  at  the  time  of  expressing  his  intention. 
The  consent  of  his  heirs  should  also  be  obtained.     In  one 
case  where  an  old  lady  had  for  seven  years  before  her  inca- 
pacity been  in  use  to  give  a  tenant  an  annual  deduction 
from  his  rent,  stated  on  the  receipt  to  be  voluntary  on  her 
part,  the  Court  in  a  suspension  by  the  tenant  refused  to 
allow  the  deduction.* 

{b)  Aliment  and  Custody  of  Ward, 

33.  Special  Powers  to  Fix  Alitnent  unnecessary, — ^Thc 
primary  object  in  managing  a  lunatic's  estate  is  to  apply  it 

^  See  in/ray  sec.  44. 

*  Duguid,  1 8th  Mar.  1865,  not  reported— /rr  Lord  Mure.    See  Duo- 
bar,  7th  Mar.  1876,  3  R.  554. 

'  Gardiner  v,  Montgomery,  26th  Jan.  1833,  'i  S.  325. 
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as  far  as  possible  to  his  own  maintenance  ;  and  for  this  pur- 
pose, so  far  as  income  is  concerned,  special  powers  are  in  the 
general  case  unnecessary.  But  the  Court  will  interfere  ex 
propria  motu  if  they  think  that  the  allowance  to  the  lunatic 
is  too  small,  looking  to  his  position  and  means  ;^  and  they 
may  fix  the  amount  when  it  is  a  sum  to  be  paid  partly  as 
aliment  of  the  lunatic  and  partly  of  his  wife  and  family.* 
In  one  case  a  small  sum  was  allowed  as  the  travelling  ex- 
penses of  the  lunatic's  brother  when  he  came  to  visit  him.* 
The  Lord  Advocate,  when  he  is  of  opinion,  either  on  the 
report  of  the  Accountant  of  Court  or  of  the  Board  of  Lunacy 
or  otherwise,  that  the  property  of  a  lunatic  is  not  duly  applied 
to  the  maintenance  of  such  lunatic,  may  bring  the  matter 
under  the  notice  of  the  Court.* 

34,  Purchase  of  an  Annuity, — The  purchase  of  an  annuity 
is  a  peculiarly  suitable  way  of  providing  for  the  support  of  a 
lunatic.  In  one  case  the  Court  suggested  this  course  ex 
propria  motu;^  and  although  the  lunatic's  income  is  not  so 
small  as  to  reduce  him  to  a  state  of  absolute  destitution,  an 
annuity  may  be  purchased  if  it  will  add  to  his  comfort,*  as  it 
is  his  interest,  not  that  of  his  relatives,  which  the  Court  have 
to  consider.^  The  office  with  which  the  arrangement  is 
made  must  be  one  in  Scotland.®  In  one  case  it  was  observed 
that  if  the  relatives  of  the  lunatic  were  willing  to  give  a 
larger  sum  than  the  insurance  offices  would  do,  there  was 
no  objection  to  their  entering  into  the  transaction  if  they 
gave  undoubted  security.®  The  Pupils  Protection  Act  con- 
tains a  provision  with  reference  to  the  purchase  of  annuities 
for  parties  under  incapacity,^® 


Myers,  19th  June  1845,  7  D-  886. 
Hamilton,  9th  Feb.  1842,4  D.  627. 
Hamilton,  supra. 

20  and  21  Vict  cap.  71,  sec  82.    Sec  supra^  sec  18. 
Towers,  17th  Feb.  1848,  10  D.  720. 
Towers,  supra;  M'Gilchrist,  13th  June  1855,  17  D.  917, 
Finlayson  v.  Kidd,  i6th  Jan.  1836,  14  S.  219 ;  LindiWiy  v.  fUmm 
ville,  17th  Feb.  1857,  19  D.  455. 

Paisley,  5th  Mar.  1857,  19  D.  653. 
Finlayson  v.  Kidd,  supra. 
12  and  13  Vict  cap.  51,  sec.  7. 
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36.  Where  Lunatic  Chargeable  on  Parish. — Sometimes  it 
may  happen  that  the  lunatic's  funds  are  totally  inadequate 
for  his  support,  in  which  case  his  curator  bonis  may  have  to 
make  arrangements  with  the  parochial  board.  Thus,  in  one 
case  the  curator  bonis  of  a  lunatic  was  authorised  to  sell  her 
heritable  and  moveable  property,  and  with  the  proceeds  to 
purchase  an  annuity  which  was  to  be  payable  to  the  paro- 
chial board.^  In  another,  where  the  funds  of  a  lunatic,  after 
paying  the  expense  of  making  up  titles  to  his  heritable 
estate,  amounted  to  only  twenty-three  shillings,  the  Court 
directed  that  sum  to  be  paid  to  the  parochial  board,  intimat- 
ing that  it  was  a  case  in  which  a  curator  bonis  should  never 
have  been  appointed." 

36.   Wliere  Ward  has  Foreign  Guardians, — In  an  early 
case  the  House  of  Lords  held  that  a  lunatic's  English  com- 
mittee had  no  title  to  sue  in  Scotland,  and  that  the  fact  of 
the  appointment  of  the  committee  was  no  evidence  of  the 
ward's  incapacity  such  as  the  Scotch  Court  could  recognise* 
Consequently  in  that  case  a  power  of  attorney  granted  by 
the  lunatic  himself  was  held  a  sufficient  title  to  sue  for  a 
debt  in  Scotland,  although  the  committee  sued  also.    But 
it  is  now  thought  that  the  existence  of  a  foreig^n  gruardian 
duly  brought  under  the  notice  of  the  Court  will  be  recog- 
nised as  evidence,  though  not  as  conclusive   evidence,  of 
the  ward's  incapacity  ;^  and  such  a  guardian  has  in  general 
a  title  to  sue  for  moveable  property  in  Scotland  belonging 
to  the  ward,  and  to  obtain  the  recall  of  a  Scotch  appoint- 
ment which  relates  to  moveables  only.*^     In  regard  to  heri- 
tage a  curator  bonis  must,  it  would  appear,  be  appointed. 
He  will  obtain  authority  to  transmit  to  the  foreign  guardian 
so  much  of  the  income  of  the  ward's  estate  as  is  necessary 

^  Innes,  17th  July  1846,  8  D.  121 1. 

*  Dunbar,  7th  Mar.  1848,  10  D.  866. 

5  Morison  v.  Earl  of  Sutherland,  21st  June  1749,  M.  4595 ;  rev,  ijA 
Feb.  1750,  I  Pat.  App.  450. 

*  Rose  V,  Grant,  9th  June  1835,  7  Scot.  Jur.  403 ;  Gordon  «.  Eari  rf 
Stair,  8th  July  1835,  13  S.  1073. 

*  Sawyer  v.  Sloan,  17th  Dec.  1875,  3  R.  271. 
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for  his  maintenance,  but  he  will  rarely  be  allowed  to  send  a 
larger  sum,  and  still  more  rarely  the  heritage  itself  or  its 
value.  ^  The  rule  in  regard  to  the  income  of  heritage  does 
not  appear  to  depend  on  the  fact  that  the  lunatic  though 
abroad  is  of  Scotch  domicile,*  but  on  the  general  principle 
that  an  officer  of  Court,  so  long  as  his  appointment  lasts, 
must  manage  the  estate,  both  capital  and  income,  in  accord- 
ance with  the  Act  of  Sederunt  1730  and  the  Pupils  Protec- 
tion Act,  unless  authorised  to  do  otherwise  by  the  Court ; 
and  one  of  the  rules  thus  imposed  on  him  is  that  he  must 
either  bank  the  income  in  a  Scotch  bank  or  permanently  in- 
vest it  in  Scotch  securities.* 

37.  Custody  of  Ward. — Like  a  factor  loco  tutoris  a  curator 
bonis  has,  without  special  authority,  no  power  over  his  ward's 
person,*  but  he  may  have  to  bring  the  condition  of  the  ward 
under  the  notice  of  the  Court  should  he  think  that  there  is 
anything  calling  for  their  interference.  Thus,  the  Court,  on 
the  petition  of  the  curator  bonis  and  a  brother  of  ward — a 
woman  who  had  been  insane  for  some  months — ordained  her 
to  be  removed  from  the  house  of  her  brother-in-law  to  an 
asylum,  it  being  certified  that  confinement  in  an  asylum  was 
necessary.^ 


(c)  Aliment  of  those  Dependant  07t  Ward, 

38.  The  principles  already  stated  •  in  regard  to  the  liabi- 
Kty  of  pupils  for  the  aliment  of  those  dependant  on  them 
apply  equally,  as  far  as  they  go,  to  the  case  of  parties  men- 
tally incapable  ;  but  of  course  a  pupil  cannot  have  a  wife  or 


"  See  Chap.  VII.,  sec.  103. 

•  In  Murray  v,  Baiilie,  24th  Feb.  1849,  11  D.  710,  the  incapable  was 
domiciled  in  Scotland,  but  in  Laing  v,  Robertson,  21st  June  1859,  21  D. 
loi,  and  in  Allen  v,  Robertson,  24th  Nov.  1855,  18  D.  97,  he  was  do- 
miciled in  England. 

•  Sec  Chap.  VII.,  sees.  39  and  41. 

•  See  supra.  Chap.  VII.,  sees.  50  and  100. 

•  Gardiner,  20th  July  1869,  7  M.  11 30. 

•  See  Chap.  VII.,  sec.  86. 
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descendants,  while  a  ward  may.     It  is  necessary,  therefore, 
to  consider  the  rules  applicable  to  them. 

39.  Aliment  of  Wife  and  Family. — ^After  the  aliment  of 
the  ward  himself,  the  aliment  of  his  wife  and  family  is  the 
most  important  duty  of  the  curator  bonis,  and  he  may  some- 
times have  to  obtain  power  to  make  an  allowance,  partly  as 
the  aliment  of  the  ward  and  partly  of  the  ward's  wife  and 
family.* 

40.  Aliment  of  Descendants. — The  liability  to  aliment 
one's  descendants  arises  ex  debito  naturali;^  it  is  not  confined 
to  children  in  the  strict  sense,  but  includes  most,  if  not  all, 
blood  relations  in  the  direct  line;'  and  it  emerges  only  when 
the  indigent  party  has  himself  no  descendants  or  representa- 
tives able  to  give  the  necessary  support,  for  ascendants  can 
be  called  on  only  after  descendants  and  representatives  are 
exhausted.* 

41.  Amount  of  Alimettt. — In  regard  to  the  amount  of 
aliment  which  the  descendant  is  entitled  to  claim,  the  rule  is 
now  conclusively  fixed  to  be  that  the  liability  is  to  give 
support  beyond  want  and  nothing  more.^  The  parent  must 
do  that,  however  poor  he  may  be,  if  his  means  are  suflSdent 
after  supplying  his  own  wants  ;•  and  however  wealthy  he 


1  Hamilton,  9th  Feb.  1842,  4  D.  627. 

*  Stair,  i.  5,  7  ;  Ersk.  i.  6,  56. 

^  The  blood  relatives  whose  liability  is  doubtfiil  are  the  ascendants 
through  the  mother.  Mr  Fraser  (Parent  and  Child,  p.  87)  is  of  oimuoii 
that  they  are  liable,  founding  on  Ersk.  i.  6,  56 ;  Wilson  v.  Cockpen, 
1 8th  Feb.  1825,  3  S.  547  ;  and  Nicol  v.  Dundee,  19th  June  1832, 10  S. 
670;  contra^  Brodie's  Stair,  notes  i,  5,  7.  The  mother  herself  is  an* 
doubtedly  liable,  but  a  stepmother  is  not — Macdonald  1^  MacdonaU, 
20th  June  1846,  8  D.  830. 

^  See  Fraser,  pp.  85,  et  seq,^  where  the  order  of  liability  amaiii; 
ascendants  is  fully  discussed. 

*  Maule  V.  Maule,  ist  June  1825,  i  W.  and  S.  266 ;  A  B  v.  C  D,  9th 
March  1848,  10  D.  895  ;  Bain  v.  Bain,  i6th  March  1860^  22  D.  1021. 

*  Erskine,  supra;  Stair,  i.  5,  7  ;  Sibbald  v,  Wallace,  i  ith  Feb.  1656^ 
M.  388  ;  Dick  v.  Dick,  13th  Jan.  1666,  M.  409  ;^Stirling  v.  Heriot,  27th 
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is  liable  in  no  greater  obligation.  The  rule,  however,  is 
qualified  by  this  principle,  that  the  child's  "  necessity  has  a 
relative  meaning — relative  to  the  situation  of  the  party  who 
makes  the  claim.  One  who  has  received  the  education  of  a 
gentleman  cannot  be  said  to  be  placed  above  want  by  get- 
ting a  pauper  allowance."^ 

42.  Duration  of  Liability. — In  the  case  of  sons  the  liability 
lasts  until  the  son  is  educated  for  a  profession  or  trade  and 
is  earning  a  subsistence  therein.^  It  would  appear  not  enough 
to  give  the  child  a  competent  portion  and  he  squander  it,  if 
he  be  not  educated  to  a  profession  ;*  and  the  name  Of  an 
employment  is  not,  at  least  in  the  higher  ranks,  sufficient* 
Once  fairly  embarked  in  a  profession^  however,  it  would 
appear  that  the  son  has  no  further  claim,  unless  he  should 
become  mentally  or  physically  unable  to  work.*  In  regard 
to  daughters,  the  rule  in  the  higher  ranks  is  that  the  claim 
subsists  until  marriage,  in  the  lower  ranks  until  the  daughter 
is  able  to  work.®  Should  the  daughter  become  a  widow  her 
father's  liability  revives.  It  is  now  settled  that  she  has  no 
claim  against  her  father-in-law.^  It  is  still  doubtful  whether 
he  is  liable  during  his  son's  life  when  the  son  is  unable  to 
work.® 

Jan.  1669,  M.  389;  Taitv.  White,  28th  Feb.  1802,  M.  App.,  voce  Ali- 
ment, No.  3. 

*  Thorn  v.  Mackenzie,  2d  Dec  1864,  3  M.  177,  per  Lord  Justice- 
Clerk  Inglis. 

*  Dick  V.  Dick,  13th  Jan.  1666,  M.  409 ;  Ramsay  v,  Rigg,  4th  June 
1687,  M.  391  ;  Macdonald  v.  Macdonald,  20th  June  1846,  8  D.  830; 
Howe,  1 2th  Feb.  1859,  21  D.  486. 

■  Erskine,  i.  6,  56 ;  Elchies'  Annot.  p.  31  ;  Fraser,  Parent  and  Child, 
p.  107 ;  Strathmore  v,  Strathmore,  17th  June  1825,  i  W.  and  S.  402. 

*  Strachan  v.  Stewart,  20th  Dec  1678,  M.  9619 ;  Aiton  v.  Colville, 
25th  July  1705,  M.  390. 

*  Meams  v.  Gibbon,  loth  Aug.  1780,  M.  399;  Hunter's  Trustees  v. 
Macan,  25th  May  1839,  i  D.  817  ;  A  v.  B,  9th  March  1848,  10  D.  895  ; 
Thomson  v,  Willde,  23d  July  1678,  M.  419. 

*  Fraser,  Parent  and  Child,  2d  ed.,  p.  104,  and  authorities  there. 
^  Hoseason  v,  Hoseason,  21st  Oct.  1870,  9  M.  37. 

*  Adami;.  Lauder,  ist  March  1762,  M.  398;  Duncan  v.  Hill,  17th 
Feb.  18 10,  F.C. ;  contra,  Belch  v.  Belch,  ist  Dec.  1798,  Hume,  i  ;  Tait 
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48.  Factor^ s  Power  limited  by  Parents  Obligation. — These 
are  the  rules  with  reference  to  parents  who  resisted  pa3niient 
of  anything  beyond  what  the  law  obliges  them  to  pay.  A 
different  principle  might  be  thought  to  apply  to  the  case  of 
an  incapable  parent  who  before  his  incapacity  has  given  no 
evidence  of  such  an  intention.  It  seems,  however,  to  be  the 
general  rule  that  a  factor  or  tutor  is  not  entitled,  or  at  least 
the  Court  will  not  give  him  authority,  to  expend  more  bj' 
way  of  alimenting  others  than  his  ward  could  have  been 
compelled  to  give  had  he  not  been  under  guardianship, 
unless  before  his  incapacity  the  ward  has  given  evidence 
of  a  more  liberal  intention.^ 

44.  Education  of  Sons, — The  cases  of  most  difficulty  occur 
with  reference  to  the  education  of  sons  for  a  profession,  and 
the  starting  of  the  son  therein.     In  all  the  cases  of  this  sort 
which  have  arisen  for  decision  the  father  had  given  evidence 
before  his  incapacity  of  the  profession  he  intended  his  son 
to  follow.     The  only  question  in  these  circumstances,  there- 
fore, related  to  the  extent  to  which  the  curator  bonis  was 
entitled  to  go  in  carrying  out  the  father's  intention.    The 
rules  appear  to  be  (i)  that  the  curator  bonis  will  get  authority 
to  expend  money  in  procuring  the  outfit  of  the  son  for  the 
profession  which  the  father  has  chosen,  including  such  matters 
as  the  purchase  of  a  commission  in  the  army ;  (2)  that  he 
will  be  allowed  to  do  this  even  where  he  requires  to  encroach 
on  the  ward's  capital  or  to  borrow  on  the  security  of  the 
estate,  provided  that  the  interests  of  the  ward  and  of  others 
who  have  a  claim  on  him  are  not  thereby  unduly  interfered 
with  ;  (3)  that  under  the  same  conditions  he  may  increase 
the  allowance  which  the  father  has  made  to  his  son,  if  that  is 
necessary  to  enable  the  son  to  maintain  a  proper  position 
when  he  enters  the  chosen  profession  ;  but  (4)  having  thus, 
on  behalf  of  the  father,  fulfilled  the  parental  obligation  of 

V.  Whyte,  28th  Feb.  1802,  M.  App.,  voce  Aliment,  App.  No.  3 ;  Gir>'sd€ 
».  Macmillan,  6th  July  1802,  M.  App.,  Aliment,  No.  5. 

^  See  Chap.  VII.,  sees.  86  to  89,  and  cases  there;  also  cases 
following. 
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Starting  the  son  in  a  profession  and  given  him  the  means  of 
living  there,  he  will  not  get  authority  to  expend  more  money 
in  order  to  promote  the  son's  professional  advancement  by 
extraordinary  means,  even  where  the  father's  circumstances 
admit  of  such  an  expenditure.^  Thus,  a  curator  bonis  got 
authority  to  borrow  money  to  purchase  a  commission  in  the 
Scots  Fusilier  Guards,  that  having  been  the  father's  intention, 
and  to  increase  the  allowance  of  ;f25o  which  the  father  had 
made  to  £yyo^  on  the  son  undertaking  to  give  a  bond  to 
indemnify  his  sister  against  any  loss  she  might  thereby 
sustain,  but  on  the  son  petitioning  for  authority  to  the 
curator  bonis  to  purchase  a  step  for  him  the  Court  refused 
the  petition.*  It  was  there  doubtful  whether  the  estate  was 
able  to  bear  any  further  encroachments,  but  the  Court,  with 
the  exception  of  Lord  Cowan,  came  to  a  decision  irrespective 
of  that  consideration. 

Wlure  no  Evidence  of  Ward's  Intention. — In  these  cases 
the  evidence  of  the  father's  intention  was  an  important 
element,  and  had  that  not  existed  a  question  might  have 
arisen  in  the  event  of  the  son  wishing  to  enter  the  army; 
for  while  it  is  a  father's  duty  to  educate  bis  son  for  a  profes- 
sion suitable  to  his  station  in  life,'  in  order  that  the  son  may 
earn  a  livelihood  for  himself,  and  even  to  give  him  the  means 
of  living  until  he  is  fairly  doing  so,^  it  does  not  seem  to  follow 
that  the  father  is  bound  to  support  him  in  a  profession  such 
as  the  army,  which  is  not  usually  r^;arded  as  self-supporting. 
And  if  the  father  is  not  bound,  his  curator  will  not  be  autho- 
to  do  so. 


45.  Marriage  Outfit  of  Daughter. — As  regards  daughters, 
in  one  case  the  judicial  factor  on  the  estate  of  a  deceased 


^  Howe,  I2th  Feb.  1859,  21  D.  486;  Maconochie,  15th  Mar,  i86f, 
23  D.  740;  Graham,  loth  Mar.  1865,  3  M.  695.  Sec  alio  Earl  oi 
Buchan,  i6th  Dec.  1837,  16  S.  238,  and  7th  Mar.  1839,  1  \).  Oyj  ;  Mac- 
donald  v,  Macdonald,  20th  June  1846,  8  D.  830. 

'  Maconochie  and  Graham,  supra. 

'  Graham,  suproyper  Lord  Justice-Gerk  Inglif. 

*  See  suproy  note  i. 
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father  petitioned  for  authority  to  advance  ;Ci50  as  the 
marriage  outfit  of  the  deceased's  only  daughter,  a  minor. 
The  estate  amounted  to  ;f  5000,  the  proceeds  of  a  heritable 
bond,  and  was  burdened  with  the  widow's  terce,  the  rest 
belonging  to  the  only  son,  a  pupil,  who  through  his  tutor 
ad  litem  admitted  the  propriety  of  the  proposed  advance. 
The  Court  refused  the  petition,  intimating  that  the  amount 
they  would  allow,  if  any,  was  so  small  that  it  was  not  worth 
asking  for.^ 

{d)  Miscellaneous  Powers. 

46.  Power  to  Raise  Actions. — ^As  we  have  seen,  it  is  with- 
in the  ordinary  power  of  judicial  officers  to  raise  most  actions 
relating  to  the  estate  under  their  care,*  and  it  would  appear 
that  this  rule  applies  to  the  present  officers,  who  may  sue 
and  are  sued  as  in  the  [case  of  factors  loco  tutoris?  It  may, 
however,  be  doubted  whether  if  the  ward  sues  alone  such 
an  instance  is  in  all  cases  bad.^  He  can  petition  for  recall 
of  the  office  of  curator  bonis^  but  not  for  the  recall  of  a  par- 
ticular appointment.® 

W/iere  Actions  of  a  Personal  nature. — In   the  case  of 
curators  bonis  to  lunatics,  questions  of  a  personal  nature  may 
arise,  and  the  power  of  the  curator  bonis  with  reference  to 
these  may  be  more  doubtful.     In  one  case  a  factor  was 
found   entitled   to  sue  a  reduction  of  his  ward's  and  her 
deceased  husband's  settlement,  which  was  grossly  to  her 
prejudice.^    In  England  a  lunatic's  committee  may  maintain 
a  suit  for  judicial  separation  for  adultery  by  the  lunatic's 
wife,®  but  no  such  right  has  been  recognised  in  Scotland  to 
exist  in  a  curator  bo7iis. 


*  Pearson,  2d  June  1865,  3  M.  861. 
'  Chap.  IV.,  sec.  47. 

'  See  Mackay,  Practice,  i.,  p.  346. 

*  See  Fraser,  Parent  and  Child,  p.  551. 

*  See  supra^  sec.  24. 

*  See  supra,  sec.  26. 

^  Blaikie  v.  Milne,  14th  Nov.  1838,  i  D.  18.    See  Chap.  VII.,  sec.  93- 
8  Woodgate  v.  Taylor,  7th  June  1861,  2  Swab,  and  Trist  512. 
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47.  Power  to  Vote  under  Companies  Act, — Under  the 
Companies  Act  of  1862  *  the  curator  bonis  of  a  lunatic  is 
vested  with  his  ward's  right  to  vote. 

48.  Stipend  of  Assistant  where  Ward  Parish  Minister, — 
Where  the  ward  was  a  parish  minister,  the  Court,  after  some 
hesitation,  authorised  his  curator  bonis  to  pay  an  allowance 
to  an  assistant  clergyman.  No  sum  was  fixed  by  the  Court, 
that  being  left  to  the  curator  bonis? 


*  25  and  26  Vict.  cap.  89,  sched.  i,  sec.  45. 

*  Hamilton,  24th  Nov.  1838,  i  D.  no.    See  26  and  27  Vict,  cap. 
47,  sec  2,  as  to  the  power  of  the  presbytery  in  the  matter. 
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CHAPTER  X. 


FACTORS  ON  PARTNERSHIP  ESTATES. 


I.  Circumstances  in  which  Appointment 

made, 
a.  Petitioners. 

3.  Who  Appointed. 

4.  Recall 


Powers, 
(a)  Where  P&rtnershipto  bewoond 

up. 
[»)  Where  Partnership  to  be  000- 
tinued. 


I.  Circumstances  in  which  Appointment  Made. 

1.  In  general  Appointed  to  Wind  up  Business  only, — The 
appointment  of  factors  on  partnership  estates  which  the 
partners  are  unable  to  manage  for  themselves,  forms  another 
important  branch  of  the  equitable  jurisdiction  of  the  Giurt 
The  usual  object  of  such  appointments  is  to  wind  up  the 
concern,  and  the  Court  are  exceedingly  chary  of  interfering 
where  a  dissolution  is  not  at  least  prayed  for.^     The  reasoo 
of  this  is  obvious.    Were  the  Court  to  interfere  for  the  pur- 
pose of  continuing  the  management  of  every  business  that 
was  not  being  properly  conducted  by  its   partners,  there 
would  be  no  limit  to  the  amount  of  trade  which  the  Court 
through  their  officers  would  be  carrying  on,  while,  as  we  have 
seen,^  it  is  a  fundamental  rule  with  regard  to  judicial  officers 
generally  that  they  must  not  involve  the  estate  under  thdr 
charge  in  trade  risks,  except  in  cases  of  absolute  necessity. 


^  Waters  v.  Taylor,  21st  March  1807,  15  Vescy  10;  Goodman  r. 
Whitcomb,  22d  July  1820,  i  Jac.  and  Walker,  589;  Hall  v,  HaII,9tlt 
Dec.  1850,  3  Mac.  and  G,  79 ;  Roberts  v.  Eberhardt,  14th  Dec  185I1 
Kay,  149- 

*  See  Chap.  IV.,  sees.  7,  and  17  to  21. 
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if  even  then.^  It  nevertheless  does  appear  to  be  the  rule,  in 
Scotland  at  least,  that  the  Court  will  in  a  case  of  great 
necessity  appoint  a  factor  on  a  partnership  to  continue  the 
business,  not  merely  till  the  issue  of  a  particular  action,  but 
indefinitely.* 

2.  Wlure  Firm  Dissolved  and  all  the  Parties  are  Alive. — 
Where  a  firm  is  dissolved,  and  nothing  remains  but  to  wind 
up  the  concern,  it  will  happen  either  that  all,  or  that  some 
only,  or  that  none,  of  the  partners  are  alive  and  capable  of 
conducting  the  winding-up.  The  first  of  these  cases,  in 
which  one  partner  of  a  dissolved  firm  seeks  to  have  a  factor 
appointed  to  wind  up  the  business,  all  the  partners  being 
alive,  has  been  regarded  as  a  very  favourable  situation  for 
making  an  appointment.  Mr  Justice  Lindley  speaking  of 
such  a  case  says  * — "  The  Court  usually  appoints  a  receiver, 
almost  as  a  matter  of  course.  In  the  case  supposed,  the 
common  property  has  to  be  applied  in  paying  the  partner- 
ship debts,  and  has  to  be  divided  amongst  the  partners ;  and 
each  partner  has  as  much  right  as  the  others  to  wind  up  the 
partnership  affairs."  On  the  other  hand.  Lord  Eldon  observed 
in  a  case  of  this  kind — ^**  I  have  frequently  disavowed  as  a 
principle  of  this  Court  that  a  receiver  is  to  be  appointed 
merely  on  the  ground  of  a  dissolution  of  partnership.  There 
must  be  some  breach  of  the  duty  of  a  partner,  or  of  the 
contract  of  partnership."  * 

Mere  Dispute  not  enough  for  Appointment  of  Factor. — 
This  last  statement  perhaps  more  nearly  expresses  the  rule 
of  law  which  prevails  in  Scotland.*  "  We  do  not,"  said  Lord 
Deas  in  one  case  where  all  the  partners  survived  the  dissolu- 
tion,* "make  such  appointments  unless  there  be  a  necessity 


i  See  Chap.  VII.,  sec  84. 

'  See  infr(L^  sec  14. 

'  Partnership,  4th  ed.,  p.  1008. 

*  Harding  «.  Glover,  loth  June  1810, 18  Vesey,  281.    See  also  Kerr 
on  Receivers,  p.  65  ;  High  on  Receivers,  p.  328. 

*  Gow  V.  Schulze,  19th  June  1877,  4  R.  928 

*  Gow  V.  Schulze,  supra. 
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for  them,  or  at  least  a  clear  expediency.  I  do  not  find  that 
there  is  any  such  necessity  or  expediency  here."  The  ground 
for  appointing  a  factor  is  usually  a  dispute  between  the  part- 
ners, and  if  the  respondent  is  not  shown  to  be  to  blame,  the 
fault,  if  it  exists  at  all,  must  lie  with  the  petitioner  himsdi^ 
who  consequently  ought  not  to  be  allowed  to  deprive  his 
copartners  of  their  right  to  take  part  in  the  winding-up  of 
the  business.^  Hence  the  mere  fact  of  there  being  a  dispute 
between  the  partners  will  not  be  enough  to  warrant  the  Couit 
in  appointing  a  factor.  On  the  other  hand,  the  dispute,  while 
more  or  less  the  same  in  kind,  need  not  be  so  serious  in  de- 
gree as  that  which  obliges  the  Court  to  take  a  going  business 
out  of  the  hands  of  its  partners.*  "  If  there  be,"  said  Lord 
Shand  in  one  case, ''  good  ground  for  doubt  and  dissatisfac- 
tion on  the  part  of  one  partner  of  a  dissolved  company  as  to 
the  credit  or  fidelity  of  another  partner  who  is  realising  and 
appropriating  the  assets,  or  if  the  partners  cannot  agree  on 
joint  or  separate  measures  for  winding  up  the  company,  and 
there  is  consequently  a  danger  of  loss  of  the  partnership 
property,  a  case  arises  in  which  a  judicial  factor  should 
generally  be  appointed."  ^ 

3.  Factor  will  not  be  Appointed  where  Dispute  relates  to 
Accounting  merely, — But  that  a  factor  will  not  as  a  matter 
of  course  be  appointed   merely  because  there  has  been  a 
dissolution  and  the  partners  are  disputing,  even  where  the 
respondent  is  in  fault,  is  well  shown  by  a  recent  case.* 
There  one  of  two  partners,  sometime  after  the  dissolution  of 
the  firm,  sought  the  appointment  of  a  factor  on  this  among 
other  grounds,  that  his  copartner  had  neglected  to  recover 
debts  due  to  the  concern.    The  Court  declined  to  make  the 
appointment,  holding  with  reference  to  this  particular  all^- 
tion  that  it  was  not  in  fact  plain  that  the  suspected  partner 
had  been  in  fault,  and  that  at  anyrate  the  appointment  of  a 


*  See  High  on  Receivers,  p.  342. 
'  See  infra,  sees.  9  to  12. 

*  Gow  V,  Schuke,  19th  June  1877,  4  R.  928. 

*  Gow  t;.  Schulze,  supra. 
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factor  was  an  expensive  and  otherwise  unadvisable  mode  of 
collecting  the  particular  debts  in  question.  But  the  Court 
went  further,  and  laid  down  the  important  principle  that  it  is 
not  every  ground  of  complaint  against  his  copartner,  even  if 
well  founded,  that  will  entitle  a  partner  to  obtain  the  judicial 
winding-up  of  the  concern  ;  for  where  the  disputes  relate  to 
byegone  matters  of  accounting,  and  there  is  no  property  re- 
quiring protection  and  management  in  the  meantime,  the 
Court  will  not  make  the  appointment,  as  the  factor  would 
either  have  no  duties  at  all,  or  he  would  be  in  the  position  of 
an  arbiter  to  settle  the  partners'  disputes. 

4.  Where  there  is  an  Agreement  as  to  the  Mode  of  Wind- 
ing-up.— ^Where  the  partners  have  come  to  an  agreement  as 
to  the  mode  in  which  the  winding-up  is  to  be  conducted, 
eg.^  that  it  is  to  be  left  to  a  third  party,  or  to  certain  of  the 
partners,  the  Court  will  be  very  willing  to  interfere  where  the 
agreement  is  being  violated  to  the  prejudice  of  the  non- 
active  partners,  and  they  are  being  excluded  from  access  to 
the  firm  books  ^ — even  where  they  have  in  a  question  inter 
socios  retired  from  the  firm,*  or  where  it  is  the  representa- 
tives merely^  of  the  non-active  partners  whose  interests  arc 
being  prejudiced.  Thus  in  one  case  two  partners  agreed 
that  a  third  person  should  conduct  the  winding-up  without 
interference  from  either  of  them.  Before  the  winding-up 
was  concluded  one  partner  died,  and  the  other,  in  violation 
of  the  agreement,  proceeded  to  get  in  the  remaining  debts 
of  the  firm.  The  Court,  on  the  motion  of  the  deceased 
partner's  executors,  appointed  a  receiver,  but  declined  to 
grant  an  injunction,  as  there  was  no  such  impropriety  of 
conduct  on  the  part  of  the  defendant  as  to  make  that  step 
necessary.*    In  another  case,  where  the  partner  of  dissolved 


*  White  V.  Colfax,  33  New  York  Supreme  Court  Reports,  297  ;  sec 
High's  Treatise  on  Receivers,  p.  332 — an  American  work  (Chicago, 
1876)  which  contains  a  full  notice  of  most  of  the  American  cases  referred 
to  in  the  text 

*  West  V,  Chasten,  12  Fla.  315,  High  333. 
'  See  next  section. 

^  Davis  V.  Amer,  21st  Dec  1854,  3  Drewry,  64. 
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firm,  who  was  in  prison  on  a  chai^  of  forgery,  on  which  he 
was  afterwards  tried  and  found  guilty,  had  granted  a  trust- 
assignation  and  factory  in  favour  of  a  certain  party  for  the 
purpose  of  winding-up  the  concern,  as  in  implement  of  a 
previous  agreement,  whereby  this  partner  was  to  collect  the 
company  debts,  the  Court,  on  the  application  of  the  im- 
prisoned partner's  cautioners,  appointed  a  factor,  but  nomi- 
nated the  trust-assignee  to  the  office.^ 

6.   Where  Fimi  /tas  been  Dissolved  and  some  only  of  the 
Partners  Survive, — ^Where  there  has  been  a  dissolution  of 
the  firm,  and  some  of  the  partners  are  alive  and  others  are 
dead,  the  Court  will  not,  at  the  instance  of  the  representa- 
tives of  the  deceased  partners,  appoint  a  factor  to  take  the 
winding-up  out  of  the  hands  of  the  survivors,  unless  it  is 
alleged,  with  at  least  prima  facie  probability,  that  the  sur- 
vivors are  abusing  their  trust    "  When  a  partner  dies,"  saM 
Lord  Cockbum  in  one  case,*  "  a  right  to  wind-up  the  part- 
nership concern  is  by  law  vested  in  the  surviving  partners. 
This  is  the  principle  on  which  all  such  estates  are  managed 
This  is  a  right  unquestionably  which  like  all  other  things  is 
liable  to  be  abused,  and  the  Court  may  be  called  upon  to  in- 
terfere with  the  surviving  and  legal  winder-up.     But  then  a 
case  of  abuse  must  be  at  least  stated  against  him  why  the 
winding-up  should  be  taken  out  of  his  hands.     There  is 
nothing  of  that  sort  alleged  here,  far  less  is  there  an3^ng 
proved."    In  that  case,  however,  the  majority  of  the  Court 
were  of  a  different  opinion,  and  a  factor  was  appointed ;  but 
on  appeal  the  judgment  was  reversed,'  and  the  rule  has  been 
looked  on  as  well  settled  ever  since,^  and  applies  whatever 
be  the  ground  incapacitating  the  partner,  ^^.,  the  marriage 
of  a  female  partner.^    What  amounts  to  a  case  of  abuse  is  a 

^  Jarvis  v.  Anderson,  5th  June  1841,  3  D.  9S9. 

'  Collins  V.  Young  and  Feely,  24th  Feb.  1852,  14  D.  540,  and  aSth 
May  1852,  14  D.  811. 

>  Collins  V,  Young  and  Feely,  14th  Mar.  1853,  i  Macq.  585. 

^  Dickie  v,  Mitchell,  12th  June  1874,  i  R.  loyy^per  Lord  President 
Inglis. 

^  Russell  V,  Russell,  14th  Nov.  1874,  2  R.  93. 
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matter  of  circumstances.  Undue  delay  in  conducting  wind- 
ing-up,^ or  continuing  the  business  with  the  deceased  part- 
ner's assets,^  have  been  found  sufficient. 

6.  Where  Firm  Dissolved  and  no  Partners  Survive, — 
Where  none  of  the  partners  survive  the  rule  is  different,  but 
proceeds  on  the  same  principle.  The  dekctus  personce  which 
existed  between  the  partners  does  not  transmit  to  their  re- 
presentatives. Hence  it  follows  that  the  Court  will  readily 
lend  their  aid  in  settling  disputes  between  the  representa- 
tives by  appointing  a  factor.*  Thus,  where  a  company  had 
come  to  an  end  by  the  death  of  the  last  surviving  partner, 
who  had  left  trustees .  to  wind  up  the  business,  the  Court 
appointed  a  factor,  holding  that  the  trustees,  who  opposed, 
were  excluded  except  of  consent.*  The  principle  is  equally 
applicable  when  it  is  insanity*  or  the  marriage  of  a  female 
partner*  which  has  incapacitated  the  surviving  partner,  or  if 
he  has  assigned  his  interest.^ 

7-  Where  Partners  are  at  issue  as  to  whether  a  Dissolution 
should  take  place, — ^Again,  it  may  happen  that  the  partners 
are  at  issue  as  to  whether  a  firm  still  in  existence  should  be 
dissolved  or  not,  and  while  the  dispute  is  still  unsettled  one 
of  the  parties  may  ask  for  the  appointment  of  a  factor  while 
the  rest  resist  that  course.  In  such  a  case  the  duty  of  the 
Court  is  a  delicate  one.  If,  on  the  one  hand,  a  factor  is 
appointed  to  wind  up  the  concern,  that  would  be  to  settle 
at  once  what  the  parties  are  still  at  issue  about ;  if,  on  the 
other  hand,  the  Court  decline  to  interfere,  the  result  may  be 
the  serious,  if  not  irreparable,  loss  to  the  business  and  the  in- 
nocent partners.     In  settling  the  difficulty,  the  Court  in  the 

^  Miller  v.  Jones,  39  111.  54;  High  on  Receivers,  352. 

*  Madgwick  v.  Wimble,  13th  July  1843,  6  Bcav.  495. 

*  Philips  V,  Atkinson,  13th  Nov.  1787,  2  Bro.  C.  C.  272. 

*  Dixon  V.  Dixon,  22d  Dec.  1831, 10  S.  178;  aff.  13th  Aug.  1832, 
6  W.  &  S.  229. 

»  Rowland  v,  Evans,  23d  Nov.  1861,  5  L.  T.  658. 

*  Russell  V.  Russell,  supra, 

'  Eraser  v,  Kershaw,  15th  Mar.  1856,  2  K.  and  J.  496. 
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first  place  will  require  to  be  satisfied  that  the  ground  of  dis- 
pute, if  well  founded,  is  of  a  nature  to  warrant  both  the  dis- 
solution of  the  firm  and  the  appointment  of  a  factor;^  and 
secondly,  they  will  require  at  least  prima  facie  evidence  of 
the  truth  of  the  allegations.    In  England  there  are  dicta  to  the 
effect  that  a  receiver  will  not  be  appointed  unless  the  Court 
are  satisfied  that  at  the  final  hearing  of  the  cause  the  part- 
nership, not  only  may  probably,  but  must  be  dissolved,  the 
reason  being  that  such  an  appointment  necessarily  involves 
a  dissolution.    "When  an  application,"  said  Lord  Langdale,* 
"  is  made  for  a  receiver  in  partnership  cases,  the  Court  is 
always  placed  in  a  position  of  very  great  difficulty ;  on  the 
one  hand,  if  it  grants  the  motion,  the  effect  of  it  is  to  put  an 
end  to  the  partnership  which  one  of  the  parties  claims  a 
right  to  have  continued  ;  and,  on  the  other  hand,  if  it  refuses 
the  motion,  it  leaves  the  defendant  at  liberty  to  go  on  with 
the  partnership  business  at  the  risk,  and  probably  at  the  great 
loss  and  prejudice,  of  the  dissenting  party."  •     But  that  case 
probably  referred   to  the  appointment  of  a  receiver  only, 
and   not  of  a  receiver  and  manager — a  distinction  whidi 
will  be  considered   afterwards;*  and   there   seems   to  be 
no  doubt  that  in   England,^  as  well   as   in   America,*  the 
Court  will  appoint  an  interim  receiver  and  manager /fid!r^ 
processuy  if  that  appears  to  be  the  best  course  for  all  parties 
In  Scotland  such  an  appointment  seems  to  be  undoubtedly 
competent,  looking  to  the  rule  which  the  Court  appear  to 
have  laid  down,  that  they  may  in  extreme  cases  appoint  a 
factor  even  where  a  dissolution  is  not  sought  for.^     Probably, 
however,  the  nature  of  the  business  would  weigh  with  the 

^  See  High  on  Receivers,  p.  342. 

^  Madgwick  v.  Wimble,  13th  July  1843,  ^  Beav.  500. 

3  See  also  Goodman  v.  Whitcomb,  22d  July  1820,  i  Jac.  and  Walk.  589* 

*  See  infra^  sec.  15. 

*  Hall  V.  Hall,  9th  Dec.  1850,  3  Mac  and  Gord.  l^—per  Lord 
Chancellor  Truro,  p.  91  ;  Harrison  v,  Armitage,  23d  March  1819^  4 
Madd.  143  ;  Smith  v.  Jeyes,  23d  Dec.  1841,  4  Beav.  503 ;  sec  Kerr  on 
Receivers,  p.  61. 

^  See  High  on  Receivers,  p.  327. 
'  See  infra^  sec.  14. 
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Court  in  considering  an  application  for  an  interim  factor. 
Some  businesses  are  of  so  highly  personal  or  speculative  a 
character  as  to  be  very  unfit  for  judicial  management,  unless 
where  one  of  the  partners  is  appointed  factor,'  and  even  then 
the  powers  of  the  factor  may  be  much  limited.* 

8.  Court  will  prefer  Interdict  to  t/ie  Appointment  of  a 
Factor, — But  even  when  it  is  plain  that  judicial  interference 
of  some  sort  is  necessary,  the  Court  will  prefer,  especially 
where  the  firm  consists  of  more  than  two  members,  the 
remedy  of  an  interdict  to  that  of  a  factor,  if  such  a  remedy 
will  at  all  meet  the  necessity  of  the  case.* 

9.  What  Disputes  will  warrant  Dissolution  and  a  Factor. 
— As  regards  the  disputes  which  will  warrant  the  Court  in 
decreeing  the  dissolution  of  a  firm  and  the  appointment  of 
a  factor,  the  following  statement  of  the  law  was  made  by 
Lord  Manor  in  one  case*: — "The  Court  will  not  take 
cognisance  of  mere  partnership  squabbles  or  quarrels  aris- 
ing from  ill-temper  or  sullenness  in  any  of  the  partners,  but 
whenever  the  ground  of  complaint  assumes  the  form  of 
broken  confidence,  however  that  may  have  been  occasioned,* 
whether  by  a  substantial  violation  by  one  partner  of  the 
conditions  of  the  contract,  or  by  his  acting  adversely  to  the 
rest  and  refusing  to  submit  to  the  wishes  of  the  majority,  or 
by  his  otherwise  conducting  himself  so  as  to  create  a  state 
of  continual  and  irreconcileable  dissension  wholly  inconsistent 
with  that  friendly  co-operation  which  is  of  the  very  essence 
of  partnership,  the  Court  will  interfere  and  grant  the 
remedy."*  And  in  the  case  in  which  these  observations 
were  made,  one  of  four  partners  having  withdrawn  from 


'  See  infroy  sec  19. 

•  See  infroj  sec  23. 

'  Lindley,  Partnership,    4th  cd.,  pp.   1007  and   1009;    Clark  on 
Partnership,  i.  584* 

^  Macpherson  v.  Richmond,  i6th  Feb.  1869,  41  Scot.  Jur.  288. 

•  See  Smith  v.  Jeyes,  4  Beav.  503. 

•  See  also  Hcnn  v,  Walsh,  2  Edw.  Chan.  129  ;  High  on  Receivers, 
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the  partnership  funds  a  larger  amount  than  was  authorised 
by  the  contract,  and  having  absented  himself  from  the 
business,  and  also  having  used  his  influence  with  firm 
creditors  so  as  to  bring  financial  difficulties  on  the  firm, 
the  Court,  holding  that  he  had  forfeited  entirely  his  partners' 
confidence,  dissolved  the  firm  and  appointed  a  factor  to 
wind  it  up. 

10.  Wlure  Petitioner  excluded  from  Business. — ^Another 
important  ground  for  the  appointment  of  a  factor  exists 
where  one  partner  excludes  the  other  from  participating  in 
the  profits  or  taking  part  in  the  management  of  the  business.^ 
This  circumstance  may  be  held  to  warrant  the  interposition 
of  the  Court,  even  although  the  petitioner  does  not  show  that 
the  partnership  funds  are  imperilled.*  But  where  it  is  the 
representatives  of  a  deceased  or  bankrupt  partner  who  seeks 
to  have  a  factor  appointed,  actual  peril  &  their  interests 
must,  it  is  thought,  be  shown  to  exist' 

11.  Wliere  Partner  refuses  to  Share  in  Management  rf 
Business, — It  is  not  in  general  a  ground  for  appointing  a 
factor  (although  it  may  be  for  a  dissolution)  that  the  respon- 
dent-partner refuses  to  take  any  share  in  the  management 
of  the  business.^  The  object  of  appointing  a  factor  on  a 
partnership  is  to  protect  one  partner  against  the  adveise 
possession  of  another ;  and  if  a  partner  chooses  to  leave  the 
whole  business  in  the  hands  of  his  fellow  partners  they  can- 
not complain.*  If,  however,  the  petitioning  partners  were 
incapable  of  conducting  the  winding-up,  a  different  result 
might  be  reached.* 


^  Wilson  V.  Greenwood,  17th  July  1818,  i  Swan.  481  ;  Goodnumt 
Whitcomb,  22d  July  1820,  i  Jac  and  Walk.  589  ;  Blakeney  «.  Dutoi 
1st  May  1851,  15  Beav.  40. 

*  Wilson  v.  Greenwood,  supra;  Goodman  v,  Whitcombi  SMpf; 
Speights  V,  Peters,  9  Gill.  472  ;  High  on  Receivers,  349. 

*  See  supra,  sec.  5  ;  Wilson  v.  Greenwood,  supra  j  Oegg  «.  ^ls^ 
wick,  7th  Nov.  1849,  i  Mac.  and  Gord.  294. 

^  Roberts  v.  Eberhardt,  14th  Dec  1853,  i  Kay,  148. 

*  See  High  on  Receivers,  p.  332. 

*  See  Dickie  v.  Mitchell,  12th  June  1874,  i  R.  103a 
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12.   Wlure  Partnership  Disputed. — A  not  unusual  answer 
to  the  plea  of  exclusion  from  the  firm  affairs  is,  that  no  real 
partnership  relation  exists  between  the  parties,  or  that  the 
property  which  is  the  subject  of  dispute  is  not  truly  firm 
property.     In  such  cases  the  anus  of  proving  that  the  partner- 
ship exists,  or  that  the  property  is  firm  property,  seems  to 
lie  on  the  petitioner.^     If  the  respondent,  being  the  party  in 
possession,  takes  his  stand  on  that  right,  and  the  petitioner 
is  unable  to  overcome  the  presumption  arising  from  posses- 
sion by  a  stronger  presumption,  the  Court  will,  it  is  thought, 
hesitate  to  make  the  appointment,  especiaUy  if  nothing  is 
substantiated  against  the  respondent's  character  or  solvency, 
sufficient  to  make  the  appointment  of  a  factor  desirable, 
beyond  the  fact,  the  legality  of  which  is  in  dispute,  that 
respondent  is  excluding  the  petitioner  from  the  manage- 
ment of  the  business.    This  is  particularly  the  case  where 
the  petitioner's  interest  in  the  concern,  if  any,  is  small,  and 
the  respondent  offers  caution.*    Nor  does  it  seem  to  make 
any  difference  as  an  answer  to  the  mere  allegation  of  exclu- 
sion from  the  firm  affairs,  that  the  petitioner  is  liable  to 
third  persons  if  he  cannot  show  that  he  is  a  partner  inter 
socios?    But  if  in  such  a  case,  besides  allegring  exclusion 
from   the  firm,  he  can  show  that  the  respondent  is  mis- 
managing the  business,  and  is  in  pecuniary  difficulties,  it 
may  be  doubted  whether  the  Court  would  decline  to  grant 
the  petition.* 

13.  W/iere  Partnership  alleged  to  be  Illegal. — If  the 
illegality  of  a  partnership  be  established,  it  would  appear 
that  the  Court  cannot  interfere,  but  the  presumption  is,  it 
is  thought,  against  illegality,  and  until  it  is  established,  the 
fact  that  such  a  plea  is  put  forward  as  a  ground  for  exclud- 
ing the  petitioner  from  the  firm  affairs  appears  of  itself  to  be 
a  sufficient  ground  for  appointing  a  factor.^ 

^  High  on  Receivers,  p.  324. 

*  Popper  V.  Scheider,  7  Ab.  Pr.  N.S.  56  ;  High  on  Receivers,  p.  325. 
'  Kerr  v.  Potter,  6  GilL  404  ;  High  on  Receivers,  p.  324. 

*  Sec  Chap.  XIII.,  infra — Factors  Pending  Litigation. 

*  See  Lindley  on  Partnership,  4th  ed.,  p.  1012. 
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14.   Where  it  is  not  proposed  to  Dissolve  the  Firm, — The 
most  difficult  case  occurs  where  it  is  proposed  to  have  a 
factor  appointed  to  manage  a  business  which  it  is  not  in- 
tended to  dissolve  and  wind  up.     In   England,  it  would 
appear,  such  an  appointment  is  incompetent^     In  Scotland, 
on  the  other  hand,  there  are  undoubted  authorities  to  the 
effect  that  a  factor  may  be  appointed  to  manage  a  partner- 
ship concern  for  an  indefinite  period.    ^  I  am  of  opinion," 
said  Lord  Deas  in  one  case,^  "  that  there  is  no  incompetenqr 
in  this  Court  interfering  for  the  management  as  well  as  for 
the  winding  up  of  this  concern.    The  principle  which  leads 
to  interference  in  the  one  case  may  equally  lead  to  inter- 
ference in  the  other,  though  it  may  be  with,  if  possible,  still 
more  caution."    The  case  in  which  these  observations  were 
made  was  not,  however,  one  of  proper  partnership,  but  of 
joint-adventure.    The  joint-adventurers  were  a  father-in-law 
and  a  son-in-law,  who  were  tenants  of  a  farm  which  was  die 
subject  of  the  adventure.    The  father-in-law,  an  old  man 
incapable  of  taking  part  in  the  farm  management,  had  be- 
come tenant,  and  had  supplied  the  farm-stocking  mainly 
with  a  view  of  giving  his  son-in-law  the  means  of  livelihood, 
but  the  son-in-law  proved  to  be  totally  unfit  for  such  a 
business,  and  was  involving  himself  and  his  co-tenant  in 
ruinous  losses.     In  consequence  the  father-in-law  arranged 
with  the  landlord  to  renounce  the  lease,  but  the  son-in-law 
refused  to  sign  the  renunciation,  and  intimated  his  intention 
of  continuing  the  management  of  the  farm.     The  father-in- 
law  thereupon  applied  to  the  Court  for  a  factor,  and  the 
Court  granted  the  application,  appointing  a  factor  with  the 
usual  powers,  leaving  it  to  the  factor,  in  accordance  with  the 
general  rule,*  to  apply  for  special  powers  to  renounce  the 
lease  and  wind  up  the  estate,  should  he  be  satisfied  of  the 
necessity  of  such  a  course.     It  may,  perhaps,  be  doubted 
how  far  this  case  bears  out  the  proposition  that  the  Court 
will  appoint  a  factor  to  continue  the  management  of  an 


*  Lindley  on  Partnership,  4th  ed.,  1005. 

'  Dickie  r.  Mitchell,  12th  June  1874,  i  R.  1030. 

'  See  Chap.  IV.,  sec.  58. 
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ordinary  mercantile  partnership  for  an  indefinite  period. 
The  Court  appear  to  regard  the  business  of  farming  diffe- 
rently from  other  businesses  in  the  matter  of  factorial 
management;^  and  at  all  events  it  is  thought  that  an 
appointment  to  continue  a  mercantile  partnership  will  be 
made  only  when  it  is  shown  that  such  a  course  is  essential 
as  a  means  of  livelihood  to  the  partners,  and  not  merely 
because  loss  will  result  to  them  from  a  dissolution.  As  we 
have  seen,  the  Court  cannot  be  said  to  have  gone  even  this 
length  in  the  case  of  factors  loco  tutoris  or  curators  bonis 
where  such  a  business  forms  part  of  the  estate  under  their 
charge  and  their  wards  are  in  want.* 

15.  Where  Factor  is  Receiver  of  Rents  only. — An  excep- 
tion to  the  English  rule,*  that  factors  will  be  appointed  only 
where  the  business  is  to  be  wound  up,  occurs  where,  to  use 
the  language  of  English  law,  the  officer  has  the  powers  and 
duties  of  a  receiver  of  the  rents  and  profits  of  the  business 
only,  and  not  those  of  a  receiver  and  manager  of  the  entire 
business — that  is  to  say,  where  he  simply  has  to  receive  and 
pay  over  the  income  of  the  concern  according  to  certain 
specified  conditions,  and  has  nothing  to  do  with  the  manage- 
ment of  the  business  itself.  In  English  practice  it  would 
appear  that  an  officer  of  Court  may  in  this  matter  be  in 
one  or  other  of  three  situations — he  may  be  receiver  of  the 
entire  partnership  business,  but  not  manager;  he  may  be 
both  receiver  and  manager  of  the  entire  partnership ;  and, 
lastly,  he  may  be  receiver  (but  not  manager)  of  the  profits 
merely  of  the  business,  or  of  a  part  thereof  In  the  first  of 
these  cases  (which  is  the  common  one)  the  appointment 
necessarily  terminates  the  partnership,  the  officer's  duty  be- 
ing to  collect  the  entire  firm  assets,  but  without  any  power 
of    continuing   the  management.^     The    second   form   of 

*  Chap.  IV.,  sees.  32  and  79. 
«  Chap.  VII.,  sec.  84. 

*  See  previous  section. 

*  Lindley,   Partnership,  4th  ed.,  p.  1005;  Manchester  and  Milford 
Railway,  14th  April  1880,  14  Law  Rep.  Chan.  Div.,  645,  per  Jesscl, 
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appointment  is  that  which,  as  we  have  seen/  the  Court  are 
unwilling  to  grant,  as  the  officer  is  by  the  terms  of  his 
appointment  at  liberty  to  engage  in  trade  by  continuing  the 
firm  business.  In  the  third  case  the  firm  business  does 
not  terminate,  but  neither  does  the  officer  assume  the  man- 
agement ;  that  remains  in  the  hands  of  the  partners  them- 
selves. Hence  the  Court  will  readily  grant  appointments  Of 
this  last  kind,  as  then  their  officer  is  in  no  real  sense  carrying 
on  trade.  Thus,  where  the  proprietors  of  a  theatre  agreed 
that  its  profits  should  be  exclusively  appropriated  to  certain 
particular  purposes,  but  some  years  afterwards  the  parties 
entitled  to  seven-eighths  of  the  theatre  entered  into  an 
agreement  which  provided  for  a  different  application  of  the 
profits,  and  otherwise  affected  the  rights  of  the  proprietor  of 
the  remaining  eighth,  he  thereupon  applied  for  and  got 
a  receiver  appointed.^  But  the  receiver  so  appointed  was 
wholly  unconnected  with  the  management  His  office  was 
a  purely  ministerial  one.  His  only  duty  was  to  receive  all 
that  was  paid  for  entrance  at  the  theatre,  and  to  apply  it  in 
terms  of  the  agreement  between  the  parties.' 

16.  Appointments  of  Consent  of  Parties. — ^While  these  arc 
the  rules  which  guide  the  Court  generally,  appointments 
may  also  be  made  of  consent,  when  the  circumstances  as 
disclosed  would  not  have  justified  the  interference  of  the 
Court  had  the  parties  chosen  to  stand  on  their  strict  rights; 
and  where  the  object  for  which  the  factor  is  desired  is  to 
wind  up  the  business,  the  Court  will  usually  give  effect  to 
the  arrangement  which  the  parties  have  made.  Thus,  of 
consent  of  all  parties  interested,  a  factor  was  appointed  on  the 
application  of  one  of  the  partners  of  a  firm  whose  contract 
had  expired,  as  there  was  no  provision  for  winding  up,  and 
an  extra-judicial  arrangement  could  not  be  come  to.*    But 

*  Supra^  sees.  7  and  14. 

2  Const  V,  Harris,  19th  Feb.  1824,  T.  &  R.  517. 

3  This  distinction  of  English  law  between  receivers  and  manager  is 
more  fully  illustrated  in  the  case  of  public  companies,  which  are  txeated 
in  the  following  chapter. 

*  Abercrombie,  loth  March  1857,  not  reported. 
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where  the  object  is  to  continue  the  business,  the  Court  will 
have  more  difficulty,  for  the  consent  of  parties  does  not  by 
any  means  remove  the  objection  which  the  Court  have  to 
undertake  the  management  of  a  going  business.^ 

17.  W/iere  Firm  Insolvent, — In  general,  the  appointment 
of  a  factor  on  a  partnership  estate  is  made  at  the  instance  of 
certain  partners  against  the  others,  no  question  of  the  rights 
of  creditors  intervening ;  but  under  the  Bankruptcy  Act^  it 
is  competent  for  the  Court  to  which  a  petition  for  sequestra- 
tion is  presented  to  take  immediate  measures  for  the  preser- 
vation of  the  estate  by  the  appointment  of  a  judicial  factor 
or  otherwise ;  and  it  is  thought  that  at  common  law  it  would 
be  competent,  at  all  events  for  the  Court  of  Session,  to  ap- 
point a  factor  to  continue  the  management  of  the  business, 
under  the  same  conditions  as  are  exacted  when  the  appoint- 
ment is  at  the  instance  of  a  partner.' 


II.  Petitioners. 


18.  The  usual  petitioners  for  factors  on  partnership 
estates  are  partners,*  or,  in  the  case  of  a  dissolved  firm, 
former  partners,^  or  the  representatives  of  partners,  whether 
by  death,'  bankruptcy,^  assignation,*  marriage,*  or  lunacy.^^ 
Where  one  of  two  partners  of  a  dissolved  firm,  who  had  by 


*  But  see  Bell  v.  Williamson,  nth  Mar.  1857,  19  D.  705. 

*  19  and  20  Vict.  cap.  79,  sees.  16  and  20 ;  see  chapter  on  Interim 
and  Miscellaneous  Appointments. 

*  See  Williamson  v.  Wilson,  i  Bland.  148,  High  on  Receivers,  330. 

*  Bell  v.  Williamson,  nth  Mar.  1857,  19  D.  704;  Macphcrw/n  v. 
Richmond,  i8th  Feb.  1869,  41  Scot  Jur.  288;  Dickie  v.  Mitchell,  I2lh 
June  1874,  I  R.  1030. 

*  Gow  V.  Schulze,  19th  June  1877,  4  R«  928. 

*  Dixon  V.  Dixon,  22d  Dec.  1831,  10  S.  178  ;  Young  v.  Collins  and 
Fecly,  24th  Feb.  1852,  14  D.  541 ;  rev,  14th  Mar.  1853,  i  Macq.  385. 

^  Thomson  v.  Stephenson,  loth  Mar.  1855,  i?  L)-  739- 

*  Eraser  v,  Kershaw,  15th  Mar.  1856,  2  K.  and  J.  496. 

*  Russell  V,  Russell,  14th  Nov.  1874,  2  R-  93. 

*•  Rowlands  v,  Evans,  23d  Nov.  1861,  30  Bcav.  302. 
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minute  agreed  to  wind  up  the  business,  and  to  relieve  the 
other  partner  of  all  claims  against  the  firm,  became  unable 
to  implement  this  agreement,  his  cautioners  obtained  the 
appointment  of  a  factor.^ 

III.  Who  Appointed. 

19.  Appointment  of  a  Partner, — ^The  general  qualifications 
of  factors  have  already  been  noticed.*  In  the  case  of  part- 
nerships the  appointment  of  one  of  the  partners  is,  it  is 
thought,  perfectly  competent,  provided  he  is  not  liable  to 
objection  on  the  ground  of  misconduct.  This  is  the  rule  in 
England,  where  such  appointments  are  not  unfrequent*  But 
as  in  the  analogous  cases  of  trustees,*  and  of  parties  who 
might  have  served  as  tutors,^  a  partner  so  appointed  must 
act  gratuitously,®  although  probably  this  condition  would  not 
be  imposed  after  he  has  accepted  and  acted.^  A  partner 
appointed  factor  is  in  no  respect  in  a  different  position  from 
other  factors.  His  powers  are  no  greater,  and  his  duties 
are  the  same.  He  is  not  entitled  to  mix  up  his  position 
as  partner  with  his  duties  as  an  officer  of  Court.*  The 
single  benefit  resulting  from  his  appointment  is  that,  know- 
ing about  the  business,  he  is  likely  to  make  a  good  factor, 
especially  where  it  has  not  been  determined  that  the  firm  is  to 
be  dissolved.  And  there  is  always  this  difficulty  about  such 
appointments,  that  a  partner  who  is  made  factor  is  apt  to  get 
an  unfair  advantage  over  his  fellow-partners  in  regard  to  the 
goodwill  of  the  business.® 

*  Jarvis  v,  Anderson,  5th  June  1841,  3  D.  989. 
-  See  suproy  Chap.  III.,  sees.  40  to  50. 

*  Wilson  V.  Greenwood,  17th  July  1818,  i  Swanst.  471  ;  Blakene}*- 
Dufaur,  ist  May  185 1,  15  Beav.  40;  Sargant  v.  Read,  nth  Jan.  187^ 
L.R.  I  Chanc.  Div.  600. 

*  See  supra,  Chap.  III.  sec.  45. 

*  See  Chap.  VII.  sec.  26,  and  Chap.  IX.  sec.  21. 

^  Wilson  V.  Greenwood,  supra;  Blakeney  v.  Dufaur,  supra;  Sar* 
gant  V.  Read,  supra, 

^  See  Chap.  III.  sec.  45;  Chap.  VII.  sec.  26;  Chap.  IX.  sec  21. 
^  Blakeney  v,  Dufaur,  supra, 

*  Sargant  v.  Read,  supra. 
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IV.  Recall. 

20.  The  general  rules  with  reference  to  recall  have  already 
been  noticed.^  In  the  present  ckse  the  office  will  be  recalled 
when  all  the  assets  have  been  realised  and  distributed,  if 
winding-up  be  the  object  of  the  appointment ;  but  it  is  no 
part  of  a  factor's  duty  to  settle  disputes  between  the  part- 
ners,2  ^j^j  where  such  disputes  exist  his  probable  course  will 
be  to  raise  a  multiplepoinding  in  order  to  the  settlement  of 
the  dispute,  if  not  to  obtain  his  own  discharge.^  Where  the 
object  of  the  appointment  is  to  continue  the  business,  recall 
will  be  granted  when  the  dispute,  pending  the  issue  of  which 
the  factor  was  appointed,  has  terminated ;  or,  if  the  appoint- 
ment is  for  an  indefinite  period,*  recall  will  be  granted  when 
it  appears  that  judicial  interference  is  no  longer  necessary,  or 
that  it  cannot  any  longer  with  propriety  be  continued.^ 

V.  Powers. 

(a)    Where  Business  to  be  Wound-up, 

21.  Powers  analogous  to  Factor  under  Bankruptcy  Act — 
The  rules  already  stated  with  reference  to  the  powers  of 
factors  on  trust-estates  •  apply  generally  to  factors  on  part- 
nerships ;  but  in  the  present  case  a  distinction  is  to  be  drawn 
between  factors  appointed  to  wind-up  and  factors  appointed 
to  continue  the  business.  In  the  former  case  the  powers  of 
the  factor  may,  perhaps,  be  best  described  as  resembling 
those  of  factors  under  section  164  of  the  Bankruptcy  Act.' 
Hence  the  factor  will  obtain  special  powers  more  easily, 
not  because  the  Court  in  granting  them   proceed   on   any 


*  See  Chap.  IIL,  sec.  51. 

«  Gow  V,  Schulze,  19th  June  1877, 4  R.  928;  see  also  Alexander,  15th 
July  1862,  24  D.  1334. 

*  See  Chap.  IIL  sec.  58. 

*  See  supra,  sec.  14. 

*  Dickie  v,  Mitchell,  12th  June  1874,  i  R«  1030. 

*  See  Chapter  IV. 

'  See  Chap.  V.,  sec.  21.    Compare  Gow  v,  Schulze,  supra,  with 
Alexander,  supra. 
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Other  ground  than  necessity,  but  because  a  case  of  neces- 
sity will  more  readily  occur.  It  is  on  this  principle  that  the 
factor  will  get  power  to  sell  heritage,  heritable  property  be- 
longing to  the  firm  being  treated  as  nothing  more  than  firm 
assets.^  Where  the  judicial  factor  on  a  dissolved  partner- 
ship, having  brought  an  action  for  a  debt  due  to  the  firm, 
was  met  by  the  defence  of  set-off,  he  was  found  entitled,  on 
obtaining  authority  from  the  surviving  partner,  to  plead 
recompensation  in  respect  of  a  debt  due  to  the  surviving 
partner  individually,  though  incurred  after  the  firm  had  been 
dissolved.^ 

22.  Disposal  of  Goodwill. — A  diflRculty  may  arise  as  to 
the  disposal  of  the  goodwill  of  the  business.  It  is  a  firm 
asset,  which,  unless  there  is  an  agreement  to  the  contrary, 
must  on  dissolution  be  sold  for  the  common  behoof  if  any  of 
the  partners,  or  their  representatives,  insist  on  their  rights.' 
It  is  therefore,  in  the  ordinary  case,  part  of  a  factor's  duty  to 
obtain  power  to  sell  the  goodwill  either  to  the  surviving 
partners  or  to  strangers,  and  under  such  conditions  as  re- 
gards the  mode  of  sale  as  the  Court  may  think  fit  to  im- 
pose.* And  he  ought  to  obtain,  and  to  exercise,  this  power 
as  soon  after  his  appointment  as  possible,  for  otherwise  the 
goodwill  may  become  valueless,  it  being  no  part  of  his  dut}' 
to  continue  the  business  for  the  mere  purpose  of  preserving 
the  goodwill,  although  it  is  thought  to  be  his  duty  to  refrain 
from  an  immediate  sale  where  that  would  result  in  serious 
loss.*  It  frequently  happens  that  the  goodwill  is  of  small 
marketable  value,  for  the  business  may  be  of  so  highly  per- 

^  FuUerton  v.  Dixon,  19th  June  1834,  12  S.  751'. 

-  Thomson  7/.  Stevenson,  loth  Mar.  1853,  17  D.  739;  see  also  Raldgfa 
V,  Hughson  &  Dobson,  i8th  Jan.  1861,  23  D.  352. 

'  Lindley  on  Partnership,  4th  ed.  ii.  860. 

*  Bell  V.  Williamson,  nth  Mar.  1857,  19  D.  704. 

^  In  one  case,  Bell  v.  Williamson,  jw/ro,  special  power  was  given  to 
continue  the  business  till  it  could  be  disposed  of  to  advantage;  bot 
where  a  continuance  of  the  business  is  necessary  to  prevent  loss,  it  is 
thought  that  the  factor  does  not  require  special  authority ;  see  sufn^ 
Chap.  IV.,  sec.  21. 
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sonal  a  character  as  to  be  of  little  or  no  value  apart  from 
the  individuals  who  made  it.  In  such  case,  the  wisest  course 
is  for  the  partners  to  agree  that  one  of  their  number  should 
be  appointed  factor  to  wind-up  the  concern  and  on  his  own 
account  to  continue  the  business,  paying  his  copartners  what 
seems  just  as  the  value  of  the  goodwill;^  and  this  course  the 
Court  may  themselves  adopt,  where  the  opposing  partner's 
interest  in  the  business  is  small.* 


(J?)    Wliere  Appointed  to  Continue  t/ie  Business, 

23.  Where  the  factor  is  appointed  to  continue  the  busi- 
ness, either  pending  the  issue  of  a  dispute,  or,  what  is  much 
rarer,  indefinitely,  the  Court  will  adhere  to  their  general  rule* 
of  giving  the  usual  powers  merely  at  appointment,  leaving 
the  factor  to  come  forward  afterwards  for  special  powers 
whenever  he  thinks  that  such  a  step  is  necessary.*  Whether, 
and  to  what  extent,  the  Court  will  grant  such  powers  has 
never  been  distinctly  determined  ;  but  it  may  perhaps  be  said 
at  once  in  regard  to  that  large  class  of  professions — such  as  a 
solicitor's  or  a  stockbroker's — ^which  depend  almost  entirely 
upon  individual  talent  and  experience,  that  the  Court  will 
rarely  appoint  a  factor  to  continue  such  businesses,  unless 
in  cases  where  the  partners  agree,  notwithstanding  their 
disputes,  that  one  of  their  own  number  should  be  factor ; 
and  then  the  Court  would  probably  confine  their  super- 
vision to  matters  of  accounting,  leaving  the  factor  to 
act  on  his  own  responsibility  as  regards  the  rest.  Other- 
wise the  factor's  whole  management  would  be  a  series  of 
applications  for  special  powers  which  the  Court  could  not 
grant  without  violating  nearly  every  principle  of  judicial 
management.  It  is  with  reference  to  those  other  businesses, 
such  as  hotel  keepers,  steamboat  owners,  and  retail  traders 


'  Sargant  v.  Read,  nth  Jan.  1876,  Law  Rep.  i  Chanc.  Div.  600. 
-  Sargant  v.  Read,  supra. 
^  See  Chap.  IV.,  sec.  58. 

*  Dickie  v.  Mitchell,  12th  June  1874,  '  R-  1030;  Russell  v.  Russell, 
14th  Nov.  1874,  2  R.  93. 
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generally,  that  the  following  observations  are  made.^   Factors 
on  such  partnerships  may  very  well  be  able  to  continue  the 
business  without  requiring  to  come  to  the  Court  for  special 
powers  at  all,  the  ordinary  routine  of  the  business  not  hav- 
ing made  that  step  necessary,  but  when  they  do  have  to  ask 
for  special  authority  the  Court  will,  it  is  thought,  grant  it, 
on  the  principle  regulating  the  analogous  case  of  pro  indiviso 
estates,  although  some  of  the  partners  should  oppose,  but 
only  in  cases  of  strict  necessity.*     Hence  powers  will  be 
granted  only  to  prevent  serious  loss  and  not  merely  to  pro- 
duce probable  gain,  ^.^.,  by  an  extension  of  the  business;* 
although  in  this  last  case  the  Court  would  consider,  it  is 
thought,  the  relative  interests  in  the  business  of  the  concur- 
ring and  the  opposing  partners  ;  and  an  offer  of  caution  by 
those  who  desired  the  powers  to  be  granted  would  also  be 
important* 

^  See  High  on  Receivers,  p.  327. 

*  Morrison,  nth  Dec.  1857,  20  D.  276. 
^  See  Chap.  IV.,  sec.  7. 

*  See  supra,  sec.  12. 
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CHAPTER  XI. 


FACTORS  ON  PUBLIC  COMPANIES. 


1.  Appointments  to   Wind   up    Com- 

panies. 

2.  Common-Law  Appointments  where 

Company  to  be  continued. 

3.  Factors  under    Companies   Clauses 

Act  of  1845. 
{a)  Circumstances  in  which  Ap- 
pointment  is  made,    and 
Petitioners. 


{i)  Powers. 
{c)  Recall 

4.  Factors  under   Companies   Clauses 

Act  of  1863. 

5.  Factors   under  Railway  Companies 

Act  of  1867. 

6.  Who   appointed   Factors  on  Com- 

panies. 


1.  The  appointment  of  judicial  factors  on  public  com- 
panies has  now  to  be  considered.  Such  appointments  are 
largely  regulated  by  statute,  viz. : — 

(a)  The  Companies  Clauses  (Scotland)  Act  of  1845.* 

{b)  The  Companies  Clauses  Act  of  1863.^ 

(c)  The  Railway  Companies  (Scotland). Act  of  1867.' 

It  will  be  convenient  to  consider  first  the  subject  of  factors 
where  the  company  is  to  be  wound  up ;  next  to  state  what 
seem  to  be  the  common  law  rules  where  the  company  is  to 
be  continued ;  and  lastly,  to  consider  the  modifications  in- 
troduced by  the  above  statutes. 


I.  Appointments  to  Wind  up  Companie.s. 

2.  Appointments  at  Common  Law, — Public  companies  are 
managed  by  directors.  Consequently,  when  it  is  desired  to 
take  the  winding-up  of  a  solvent  company  out  of  the  hands 
of  the  directors,  there  must  be  something  which  renders  them 

»  8  Vict.  cap.  17.  2  26  and  27  Vict  cap.  118. 

'  30  and  31  Vict  cap.  126. 
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unfit,  in  the  interests  of  the  other  shareholders,  to  conduct  the 
winding-up.     If  a  majority  of  the  shareholders  are  satisfied 
with  the  management  of  the  directors,  it  is  doubtful  whether 
the  Court  would  interfere  at  the  instance  of  a  minority,*  un- 
less in  extreme  cases^,  as  where  the  directors  have  fraudulently 
got  the  command  of  a  majority  of  the  shares.*     If,  on  the 
other  hand,  it  is  the  whole  or  majority  of  the  shareholders 
who  ask  for  a  factor,  the  Court  will  usually  decline  to  exer- 
cise their  nobile  officium  on  the  ground  that  the  shareholders 
have  other  remedies  open — by  changing  the  management 
and  by  interdict — to  set  right  what  they  complain  of.    At 
the  same  time,  as  in  the  case  of  private  partnerships,  the 
Court  may  appoint  a  factor  to  wind  up  the  concern  where 
all  parties  consent.     Thus,  a  factor  was  appointed  on  die 
petition  of  the  directors,  as  authorised  by  the  company,  there 
being  no  opposition  ;*  and  it  is  thought  that  notwithstand- 
ing the  opposition  of  a  minority  the  Court  would  appoint 
a  factor  to  wind  up,  where  that  course  seems  necessary,  or 
even  expedient,  in  the  interest  of  all.^     Further,  where  the 
question  arises,  not  between  the  shareholders  of  a  solvent 
company,  but  between  the  creditors  and  the  shareholders  of 
an  insolvent  company,  the  Court  would  have  little  difficult}' 
in  interfering  if  the  appointment  of  a  factor  were  shown  to 
be  the  most  expedient  remedy. 

3.  Winding-up  under  tlie  Companies  Acts. — Such  ques- 
tions, however,  are  now  little  likely  to  arise,  the  Companies 
Acts,  of  which  that  of  1862  is  the  leading  enactment,  havii^ 
made  the  appointment  of  liquidators  the  usual  mode  of 
conducting  the  winding-up  of  public  companies.*  But  it 
has  been  held  that  no  company  can  be  wound  up  by  the 

^  Maxtone  v.  Muir,  9th  July  1845,  7  ^'  i^^*    ^^e  Langham  Skatiog 
Rink  Company,  infra, 

■^  Maxtone  v.  Muir,  supra. 

^  Atwool  V,  Merryweather,  L.R.  5  Eq.  464,  note. 

*  Southern  Bank  of  Scotland,  loth  July  1849, 11  D.  1494.    See  Chap. 
X.,  sec.  16. 

*  Maxtone  v,  Muir,  supra. 

*  25  and  26  Vict.  cap.  89,  sees.  79,  129,  147,  and  199, 
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Court  except  in  the  cases  specified  in  the  Act,^  and  that  the 
provision  that  a  company  may  be  wound  up  "  whenever  the 
Court  is  of  opinion  that  it  is  just  and  equitable  that  the 
company  should  be  wound  up,"  applies  only  to  cases  ejusdem 
generis  with  those  which  precede  in  the  Act.^  Hence  cases 
may  occur  to  which  the  Act  does  not  apply,  particularly 
where  the  company  is  not  registered  under  the  Act,  for 
in  that  case  the  only  mode  of  winding  up  provided  by  the 
Act  is  a  winding-up  by  the  Court^ 

Does  Official  Liquidator  supersede  Factor? — In  one  case  * 
in  which  a  receiver  and  manager^  was  appointed  at  the  in- 
stance of  certain  mortgagees  subsequent  to  the  presentation 
of  a  petition  for  the  compulsory  winding  up  of  the  company, 
but  prior  to  the  appointment  of  the  official  liquidator,  it  was 
held  that  the  official  liquidator  superseded  the  receiver  and 
manager.  It  would  appear  that  a  different  result  might 
have  been  reached  had  the  recall  of  the  receiver's  appoint- 
ment been  likely  to  prejudice  the  rights  of  the  mortgagees.® 

II.  Common-Law  Appointments  where  Company 

IS  TO  BE  Continued. 

4.  Ordinary  Public  Companies. — The  common-law  power 
of  the  Court  to  appoint  factors  to  undertake  the  manage- 
ment of  public  companies  has  never  been  the  subject  of 
judicial  determination,  but  it  is  probably  the  same  as  in  the 
case  of  private  partnerships.^     The  Court,  it  would  appear, 

^  Langham  Skating- Rink  Company,  14th  Mar.  1877,  L.R.  5  Chanc. 
Div.  669. 

*  Lindley,  Partnership,  4th  ed.  p.  1240. 

'25  and  26  Vict.  cap.  89,  sec.  199,  sub-sec.  2. 

*  Campbell «.  Compagnie  G^n^rale  de  Bellegarde,  loth  Feb.  1876, 
2  Chanc  Div.  181. 

*  See  infra^  sec  6. 

*  Sec  Boyle  v,  Bettws  Llantwit  Colliery  Company,  6th  April  1876, 
L.R.  2,  Chan.  Div.  726. 

'  See,  however,  the  opinion  of  Lord-Justice  Cairns  in  Gardner  r. 
London,  Chatham,  and  Dover  Railway,  quoted  infra,  sec.  29,  which  in 
terms  applies  only  to  railways,  but  which  may  perhaps  be  applicable  to 
other  companies. 
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may  undertake  the  management  of  such  partnerships  ad 
interim^  pending  the  issue  of  a  dispute,  but  they  will  do  so 
much  more  rarely,  and  only  in  cases  of  the  most  absolute 
necessity,  where  no  limit  is  placed  to  the  period  of  their 
management.^  In  the  case  of  public  companies,  however, 
the  interference  of  the  Court,  whether  ad  interim  or  for  ao 
ndefinite  period,  is,  from  the  nature  of  such  companies, 
much  less  likely  to  be  called  for.  The  usual  petitioners,  as 
we  have  seen,^  in  the  case  of  private  partnerships,  were 
partners  who  alleged  irreconcileable  differences  of  opinion 
between  them  and  their  copartners.  But  such  a  ground 
cannot  arise  with  reference  to  public  companies,  which  are 
managed  by  directors.  If  a  majority  of  the  shareholders 
object  to  the  management  of  the  directors,  they  have  their 
ordinary  remedy  of  changing  the  directorate,  and  this  remedy 
the  Court  will  supplement  by  interdict  if  necessary.  If,  on 
the  other  hand,  it  is  a  minority  of  the  shareholders  who 
object,  they  will  usually  have  no  title  to  ask  the  Court  to 
appoint  a  factor;  but  in  cases  where  the  directors  have 
fraudulently  got  the  command  of  a  majority  of  the  shares,' 
or  where  the  majority  and  the  directors  are  seeking  to  alter 
the  constitution  of  the  company,  or  to  deprive  the  minority 
of  their  share  in  the  management,  a  factor  may  perhaps  be 
appointed,  but  only,  it  is  thought,  where  the  remedy  of  an 
interdict  does  not  fully  meet  the  necessity  of  the  case.* 
Again,  if  it  is  not  shareholders  but  creditors  who  ask  for  a 
factor,  such  a  petition  will  usually  be  refused,  the  creditors 
having  their  ordinary  legal  remedies  open,  by  applying  for 
the  liquidation  of  the  company  if  they  cannot  get  pa3rment 
of  their  debts  otherwise.^  It  would  require,  it  is  thought, 
a  case  of  gross  mismanagement  on  the  part  of  the  direc- 
tors, and  very  clear  evidence  that  the  company  might  }'et 


^  See  Chap.  X.,  sees.  7  and  14. 
-  Chap.  X.,  sec.  18. 

3  Atwool  V.  Merry  weather,  L.R.  5  Eq.  464,  note. 
*  See  Clark,  Partnership,  i.  p.  574,  and  Lindley,  Partnership,  il  1000 
for  the  circumstances  in  which  interdict  will  be  granted. 
^25  and  26  Vict.  cap.  89,  sees.  79  and  199. 
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by  a  course  of  continued  good  management  be  made  to  pay 
its  debts  in  full,  before  the  Court  would  be  induced  to  con- 
tinue a  company  which  was  insolvent.^ 

6.  Railway  Companies, — There  is  one  class  of  companies 
however,  to  which  the  foregoing  considerations,  regarding 
the  title  of  creditors  to  ask  for  a  factor,  do  not  seem  to 
apply,  viz.,  railway  companies.  Such  cojnpanies  are  estab- 
lished as  much  in  the  interest  of  the  public  as  for  the  profit 
of  their  shareholders  ;  they  in  consequence  receive  from  the 
Legislature  important  privileges  and  powers  ;  and  it  is  doubt- 
ful whether  they  can  ever,  and  certain  that  they  cannot  in 
all  cases,  be  wound  up  under  the  Companies  Acts,  unless 
when  duly  authorised  to  abandon  the  undertaking.^  It 
would  seem  therefore  that  the  creditors  of  such  a  com- 
pany ought  not  to  have  the  power  of  indirectly  bringing 
the  undertaking  to  a  dead-lock  by  the  enforcement  of  the 
leg^I  diligence  which  creditors  usually  t)ossess  ;  and,  as  a 
compensation  for  the  loss  of  this  right,  that  they  ought  to 
have  a  title  to  apply  for  a  factor  to  continue  the  management 
of  the  company  under  the  supervision  of  the  Court.  Apart 
from  statute,  however,  it  is  by  no  means  clear  that  either  of 
these  correlative  propositions  is  sound  law.  It  does  not 
appear  that  at  common  law  the  creditors  of  railways  are  in 
all  cases  shut  out  from  ordinary  legal  diligence,^  and,  in  Eng- 
land at  least,  it  required  an  Act  of  Parliament  to  legalise  the 
appointment  of  a  receiver  and  manager  on  a  railway  com- 
pany, even  ad  interim} 

6.  Appointment  of  Receiver  of  Tolls, — The  observations 
just  made,  whether  with  reference  to  railway  companies  or  to 

*  Sec,  however,  Boyle  v.  Bettws  Llantwit  Colliery  Company,  supra. 
Under  the  Companies  Act  of  1862  the  official  liquidator  can  only  "  carry 
on  the  business  of  the  company  so  far  as  may  be  necessary  for  the  bene- 
ficial winding-up  of  the  same,"  25  and  26  Vict.  cap.  89,  sec.  95,  sub-sec. 
2;  Wreck  Recovery  and  Salvage  Company,  30th  June  1880,  15  L.R. 
Chan.  Div.  353. 

*  See  Lindley,  Partnership,  p.  167,  note  by  and  p.  1230. 

*  See  infra^  sec.  27. 

*  See  infra^  sec.  28. 
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companies  generally,  apply  only  to  cases  in  which  it  is  pro- 
posed that  the  factor  should  undertake  the  actual  manage- 
ment of  the  company.  Where  it  is  intended  merely  that  he 
should  be  receiver  of  the  profits  or  tolls  earned  by  the  com- 
pany, in  order  to  pay  them  over  to  creditors  who  have  no 
other  expedient  way  of  making  their  rights  effectual,  the 
Court  will  much  more  readily  interfere.  This  is  the  distinc- 
tion of  English  law  between  a  receiver  and  a  manager;  and 
although  these  terms  are  not  recognised  in  Scotch  law,  the 
distinction  itself  is  not  unknown.  Thus,  the  Court  in  one 
case  of  a  trust-estate  appointed  a  factor  to  collect  the  rents 
due  or  to  become  due,  but  refused  to  supersede  the  trustees 
in  the  general  management  of  the  trust.'  In  England  the 
appointment  of  a  receiver  of  the  rents  or  projfits  of  public  com- 
panies is  a  well-known  remedy,  which  is  altogether  indepen- 
dent of  certain  Acts  of  Parliament  to  be  mentioned  imme- 
diately ;2  and  although  such  appointments  in  Scotland  have 
usually  proceeded  on  the  corresponding  Scotch  Acts,'  there 
is  no  reason  to  suppose  that  the  ordinary  jurisdiction  of 
the  Scotch  Court  is  less  extensive  than  that  of  the  English. 
Such  appointments  in  England  have  commonly  been  made 
at  the  instance  of  equitable  mortgagees,  who,  as  distinguished 
from  mortgagees  having  the  legal  estate,  cannot  maintain 
ejectment,  and  consequently  have  not  a  full  remedy  at  law.* 
But  all  mortgagees  in  England  may  now  obtain  the  appoint- 
ment.* It  may  also  be  observed,  with  reference  to  English 
practice,  that  the  receiver  of  the  rents  and  profits  of  a  com- 
pany must  be  distinguished  from  the  receiver  of  the  com- 
pany itself  This  latter  appbintment,  unless  the  officer 
be  also  appointed  manager  of  the  company,  necessanly 
involves   the  winding   up   of  the   company,   as  it  is  sudi 


^  Neilson,  23d  Feb.  1865,  3  M.  559.    Sec  also  infra^  Chapter  on 
Factors  pending  Litigation. 
*  Kerr  on  Receivers,  p.  45. 
^  See  next  section,  and  infra^  section  24. 
^  Kerr  on  Receivers,  p.  44. 
^  36  and  37  Vict.  cap.  66,  sec.  25,  sub-sec.  8. 
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a  receiver's  duty  to  collect  the  entire  assets  of  the  com- 
pany in  order  to  distribute  them  among  those  entitled 
thereto.^ 


III.  Factors  under  Companies  Clauses  Con- 
solidation Act,  1845. 

{d)  Circumstances  in  which  Appointment  is  made, 

and  Petitioners, 

7.  For  Payment  of  Interest  to  Mortgagees. — The  first  Act 
regulating  the  appointment  of  factors  on  railways  is  the 
Companies  Act  Clauses  Consolidation  (Scotland)  Act  1845.^ 
Its  56th  section  provides  that  "  where  by  the  special  Act  the 
mortgagees  of  the  company  shall  be  empowered  to  enforce 
the  payment  of  arrears  of  interest,  or  the  arrears  of  principal 
and  interest,  due  on  such  mortgages,  by  the  appointment  of  a 
judicial  factor,  then,  if  within  thirty  days  after  the  interest 
accruing  upon  any  such  mortgage  or  bond  has  become  pay- 
able, and  after  demand  thereof  in  writing,  the  same  be  not 
paid,  the  mortgagee  may,  without  prejudice  to  his  right  to 
sue  for  the  interest  so  in  arrear  in  any  competent  Court, 
require  the  appointment  of  a  judicial  factor  by  application 
to  be  made  as  hereinafter  provided." 

8.  Or  for  Payment  of  Principal. — And  the  same  section 
continues  with  reference  to  the  payment  of  the  principal  due 
upon  such  mortgages,  "  and  if  within  six  months  after  the 
principal  money  owing  upon  any  such  mortgage  or  bond 
has  become  payable,  and  after  demand  thereof  in  writing  the 
same  be  not  paid,  the  mortgagee,  without  prejudice  to  his 
right  to  sue  for  such  principal  money,  together  with  all 
arrears  of  interest,  in  any  competent  Court,  may,  if  his  debt 


*  Manchester  and  Milford  Railway,  14th  April  1880,  L.R.  14  Chanc. 
Div.  645— /^r  Jessel,  M.R.  p.  653. 

'  8  Vict.  cap.  17.  This  Act  is  not  by  its  terms  confined  to  railway 
companies,  but  all  the  cases  in  which  its  provisions  for  the  appointment 
of  factors  have  been  the  subject  of  decision  have  related  to  railways. 
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amount  to  the  prescribed  sum/  alone,  or,  if  his  debt  does 
not  amount  to  the  prescribed  sum,  he  may,  in  conjunc- 
tion with  other  mortgagees  whose  debts,  being  so  in  arrear 
after  demand  as  aforesaid,  shall,  together  with  his,  amount 
to  the  prescribed  sum,  require  the  appointment  of  a  judicial 
factor  by  an  application  to  be  made  as  hereinafter  provided" 
Then  follows  the  57th  section — to  be  quoted  immediately,* 
— which  prescribes  the  manner  in  which  the  application  is 
to  be  made. 

9.  Applications  under  Acts  incorporating  sections  ^Sand 
57  0/  Companies  Clauses  Act. — All  the  cases  in   Scotland 
which  have  arisen  with  reference  to  these  provisions  have  not 
been  under  sections  56  and  57  of  the  Companies  Clauses  Act 
themselves,  but  under  Acts,  all  relating  to  railway  companies, 
which  have  incorporated  these  enactments.     Section  5  of  the 
Companies  Clauses  Act  provides  that  "  Whereas  it  may  be 
convenient  in  some  cases  to  incorporate  with  Acts  hereafter 
to  be  passed  some  portion  only  of  the  provisions  of  this  Act; 
Be  it  therefore  enacted,  That  for  the  purpwDse  of  making  any 
such  incorporation  it  shall  be  sufficient  in  any  such  Act  to 
enact  that  the  clauses  and  provisions  of  this  Act  with  respect 
to  the  matter  so  proposed  to  be  incorporated  (describii^ 
such  matter  as  it  is  described  in  this  Act  in  the  words  intro- 
ductory to  the  enactment  with  respect  to  such  matter)  shaD 
be  incorporated  with  such  Act ;  and  thereupon  all  the  clauses 
and  provisions  of  this  Act  with  respect  to  the  matter  so 
incorporated  shall,  save  so  far  as  they  shall  be  expressly 
varied  or  excepted  by  such  Act,  form  part  of  such  Act,  and 
such  Act  shall  be  construed  as  if  the  substance  of  sudi 
clauses  and  provisions  were  set  forth  therein  with  reference 
to  the  matter  to  which  such  Act  shall  relate."     This  enact- 
ment docs  not  precisely  include  the  present  case,  seeing  that 
sections  56  and  57  form  part  of  a  larger  portion  of  the  Act 
under  the  general  introductory  words  "  with  respect  to  the 
borrowing  of  money  by  the  company  on  mortg^age  or  bond,' 

^  That  is  to  say,  prescribed  in  the  special  Act. 
2  See  infra^  sec.  17. 
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but  where  an  Act  empowered  the  holders  of  guaranteed 
stock  to  enforce  payment  of  the  preferable  dividend  "  by  the 
appointment  of  a  judicial  factor  upon  the  said  Clydesdale 
Junction  and  Polloc  and  Govan  Railways  in  the  manner,  or  as 
nearly  as  may  be  in  the  manner,  provided  by  the  Companies 
Clauses  Consolidation  (Scotland)  Act  1845  for  enforcing  the 
payment  of  arrears  of  interest  upon  mortgages  granted  by 
joint-stock  companies ;  and  in  order  to  authorise  the  appoint- 
ment of  such  judicial  factor,  the  number  of  guaranteed  shares 
held  by  parties  applying  for  such  appointment,  and  the 
dividends  on  which  shall  be  in  arrear,  shall  not  be  less  than 
five  hundred,  and  the  period  during  which  such  dividends 
shall  be  in  arrear  shall  not  be  less  than  three  months,"  it  was 
held  that  this  provision  incorporated  not  only  section  57, 
which  relates  to  the  manner  in  which  an  application  for  a 
factor  is  to  be  made,  but  also  section  56,  which  prescribes 
the  conditions  of  making  such  an  application.^ 

10.  Title  of  Petitioners  under  Statute  strictly  dealt  with, — 
The  Court  deals  strictly  with  the  title  of  petitioners,  whether 
under  the  Companies  Clauses  Act  or  special  Acts  incorporating 
that  statute.  The  power  of  applying  for  a  factor  is  confined  to 
mortgagees,  and  to  those  upon  whom  special  Act  has  conferred 
the  power  of  enforcing  payment  by  the  appointment  of  a 
factor.*  Thus,  where  a  special  Act,  for  "  effectuating  the  sale 
of"  one  railway  to  another,  declared  that  on  the  passing  of 
the  Act  the  selling  company  should  execute  a  conveyance  of 

*  Baird  v.  Caledonian  Railway,  13th  Nov.  1850,  13  D.  36.  See  also 
Russell  V.  East  Anglian  Railway,  20th  Dec.  1850,  3  Mac.  and  Gord.  125, 
6  Railway  Cases,  501.  It  will  be  observed  that  the  above  special  Act 
contains  a  provision  with  reference  to  the  payment  of  dividend  or 
interest  analogous  to  that  in  the  general  Act  with  reference  to  the  pay- 
ment of  principal,  but  without  making  a  written  demand  requisite.  The 
Court,  however,  held  that  a  written  demand  was  requisite,  and  also  that 
it  must  be  made  thirty  days  before  presenting  the  petition,  as  would  ap- 
pear to  be  the  rule  with  arrears  of  interest  under  the  general  Act. 
But  see  infra^  sec.  12.  In  the  particular  case  of  Baird  no  written  de- 
mand at  all  was  made. 

*  See  Russell  v.  East  Anglian  Railway,  20th  Nov.  1850,  3  Mac.  and 
Gord.  125,  6  Railway  Cases,  501. 
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their  whole  railways,  works,  revenue,  and  other  property  to  the 
purchasing  company,  and  thereafter  should  cease  to  exist; 
and  further,  provided  that  the  shareholders  of  the  selling 
company  should   become  guaranteed   shareholders  in  the 
purchasing  company,  and  should  in  that  capacity  be  entitled 
to  enforce  payment  of  their  fixed  dividend  by  the  appoint- 
ment of  a  judicial  factor ;  it  was  held  that  the  selling  com- 
pany, as  distinguished  from  its  shareholders,  had  no  tide 
under  the  statute  to  apply  for  a  factor,  although  no  con\-cy- 
ance  had  been  executed.*     But  where  the  petitioner's  title  is 
bad    merely  through  a  technical    informality,   such  as  the 
non-execution  of  a  conveyance,  and  this  informality  arises 
through  the  fault  of  the  respondents,  who  are  cU  facto  in 
possession  of  the  line  transferred,  although  that  possessicm 
might  be  ascribed  to  another  title,  the  Court  will  ordain  the 
technical  defect  to  be  cured  and  sustain  the  petitioner's  tide.' 
Where  a  line  is  sold  or  leased  to  another  company,  the 
sellers  or  lessors  have  no  title  at  common  law  to  obtain  a 
factor  so  long  as  their  line  remains  in  their  own  possession. 
Their  proper  remedy  is  by  action  of  damages.' 

11.  Personal  Exception. — Personal  exception  is  a  good 
plea  in  bar  of  an  application  for  a  factor  under  the  statute. 
Thus,  where  a  petitioner  had  attended  a  meeting  of  creditors 
at  which  it  was  unanimously  "  agreed  to  supersede  and  stay 
all  legal  diligence  and  law  proceedings  against  the  company" 
for  a  specified  period,  it  was  held  that  he  was  barred  pn- 
sonali  exceptionc  from  petitioning  for  a  factor  before  the 
expiry  of  the  period.* 

12.  WJien  must  Written  Demand  be  given  f — Section  5^ 
of  the  Act  provides  that    "  if  within  thirty  days  after  the 

^  Primrose  (Wishaw  Railway)  v,  Caledonian  Railway,  14th  Jan- 
1S51,  13  D.  464. 

*  Glasgow,  Garnkirk,  and  Coatbridge  Railway  tr.  Caledonian  Rail- 
way, loth  June  1850,  12  D.  989  ;  Wishaw  Railway,  suprtu 

^  Glasgow,  Barrhead,  and  Neilston  Railway  v.  Caledonian  Railwajt 
J3lh  June  1850,  12  D.  1015. 

^  Baird  v,  Caledonian  Railway,  13th  Nov.  1850,  13  D.  36. 
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interest  accruing  upon  any  such  mortgage  or  bond  has  be- 
come payable,  and  after  demand  thereof  in  writing  the 
mortgagee  may"  apply  for  a  factor.  It  would  seem  that 
the  written  demand  must  be  made  thirty  days  before  the 
petition  is  presented.^ 

13.  Form  of  Demand. — There  is  no  particular  form  in 
which  this  statutory  demand  must  be  made.  A  letter  by 
the  petitioner's  agent  was  held  sufficient  in  one  case.  * 

14.  Arrears  wture  no  Profit  is  made, — It  would  appear, 
looking  to  the  terms  of  the  56th  section  and  to  the  authori- 
ties to  be  mentioned  immediately,  that  mortgagees  have  a 
title  to  obtain  a  factor,  whether  the  company  is  being  worked 
to  a  profit  or  not  But  when  it  is  the  case,  not  of  mortgagees 
in  the  strict  sense,  but  of  the  shareholders  of  a  company 
which  has  been  united  to  another,  there  may  arise  the  ques- 
tion whether  the  dividends  can  fall  into  arrear  when  no 
profit  appropriable  to  dividends  has  been  made.  The  rule 
appears  to  be,  that  where  it  is  dividend  in  the  proper  sense 
to  which  the  petitioning  shareholders  are  entitled,  that  is 
to  say,  the  payment  of  so  much  out  of  the  nett  profit 
of  the  year,  then  it  is  only  when  such  profit,  applicable 
to  the  particular  shares,  has  actually  been  made  that  a 
factor  will  be  appointed,  seeing  that  to  pay  what  is  truly 
dividend  out  of  capital  is  illegal.'  Where,  on  the  other 
hand,  it  is  not  dividend  but  a  fixed  and  guaranteed  annual 
charge  which  is  to  be  paid,  the  equivalent  of  a  price  paid 
down  for  the  purchase  of  the  petitioning  shareholders* 
line,  then  a  factor  will  be  appointed,  even  though  no  profit 
has  been  made.  And  in  determining  to  which  of  these 
two  classes  the  particular  case  belongs,  the  mere  use  of 
the  word  "  dividend  "  is  not  conclusive.     This  is  illustrated 


1  Baird  v.  Caledonian  Railway,  13th  Nov.  1850^  13  D.  -^fi.    In  this 
case,  however,  no  written  demand  was  made  at  all. 

«  Primrose  v.  Caledonian  Railway,  14th  Jan.  185 1,  13  D.  464* 

•  Companies  Clauses  Consolidation  (Scotland)  Act  1845,  sees.  123 


^  .  %  .  ^ . 
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by  two  cases,  in  one  of  which  ^  a  factor  was  appointed, 
while  in  the  other*  the  Court  refused  the  petition.  In 
both  cases  the  shareholders  of  the  smaller  company  were 
declared  to  have  a  lien  over  their  line  for  the  payment  of 
their  dividend,  and  were  empowered  to  enforce  payment 
thereof  by  the  appointment  of  a  judicial  factor  as  nearly  as 
might  be  in  the  manner  provided  by  the  Companies  Clauses 
Act ;  but  in  the  one  case  they  were  entitled  to  a  guaranteed 
dividend  of  a  fixed  amount,  payable  on  certain  fixed  dates, 
without  reference  to  the  periods  of  ascertainment  of  profits; 
they  were  not  to  share  in  the  profits  of  the  larger  company 
except  to  the  extent  of  the  fixed  payment,  and  they  were 
not  to  have  any  voice  in  the  general  management  of  the 
company.  In  the  second  case,  on  the  other  hand,  the  divi- 
dend was  payable  out  of  the  general  profits  of  the  larger 
company ;  its  amount  was  dependent  on  the  amount  of 
these  profits,  and  the  shareholders  were  as  such  entitled  to 
act  and  vote  as  shareholders  in  the  general  company.  In 
the  former  case,  consequently,  it  was  held  that  the  so-called 
shareholders,  being  truly  creditors  for  what  was  in  fact  the 
price  of  their  line,  were  absolutely  entitled  to  the  appoint- 
ment of  a  factor ;  in  the  latter  they  were  nothing  more 
than  shareholders  entitled  to  a  dividend,  and,  as  in  the  parti- 
cular case  it  was  admitted  that  no  dividend  had  been  earned, 
the  Court  refused  to  appoint  a  factor. 

16.  Factor  at  instance  of  Bondlwlder. — Besides  borrowing 
on  mortgage,  companies  may  borrow  on  bond,  and  the  Com- 
panies Clauses  Act  of  1845  provides  a  form  for  such  bonds.' 
Holders  of  these  bonds  have  as  such  no  title  at  common-lav 
to  apply  for  a  factor,*  although  of  course  a  special  Act  incor- 


^  Wishaw  and  Coltness  Railway  v.  Caledonian  Railway,  14th  Ja& 
1851,  13  D.  464. 

*  Baird  r.  Caledonian  Railway,  28th  Feb.  1851,  13  D.  795. 

'  See,  as  regards  such  bonds  generally,  Imperial  Mercantile  Credit 
Association  v.  Newry  and  Armagh  Railway,  26th  May  1868,  Irish  Uv 
Reps.,  2  Eq.  526. 

*  Kerr  on  Receivers,  p.  52. 
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porating  the  provisions  of  the  Act  of  1845  may  give  them 
that  power.^  In  England,  after  they  have  sued  out  a  writ  of 
fieri  facias  or  ekgit,  they  may  apply  for  a  receiver.^  They  are 
probably  now  regulated  by  the  Railway  Companies  Act  of 
1867,*  as  are  also  the  holders  of  the  obligations  known  as 
"  Lloyd's  Bonds."* 

16.  Compearers. — ^The  title  of  parties  to  compear  in  a 
statutory  application  for  a  factor  will  be  considered  in  a  sub- 
sequent section.* 


{b)  Powers  of  Factor  under  Companies  Act  of  1845. 

17.  To  Receive  Tolls  in  order  to  Payment  of  Interest  or 
of  Interest  and  Principal  together  with  Expenses, — The  57th 
section  of  the  Companies  Clauses  Act  provides  that  "  every 
application  for  a  judicial  factor  in  the  cases  aforesaid  shall  be 
made  to  the  Court  of  Session ;  and  on  any  such  application  so 
made,  and  after  hearing  the  parties,  it  shall  be  lawful  for  the 
said  Court,  by  order  in  writing,  to  appoint  some  person  to 
receive  the  whole  or  a  competent  part  of  the  tolls  or  sums 
liable  to  the  payment  of  such  interest,  or  such  principal  and 
interest,  as  the  case  may  be,  until  such  interest,  or  until  such 
principal  and  interest,  as  the  case  may  be,  together  with  all 
costs,  including  the  charges  of  receiving  the  tolls  or  sums 
aforesaid,  be  fully  paid  ;  and  upon  such  appointment  being 
made  all  such  tolls  and  sums  of  money  as  aforesaid  shall  be 
paid  to  and  received  by  the  person  s6  to  be  appointed  ;  and 
the  money  so  to  be  received  shall  be  so  much  money  re- 
ceived by  or  to  the  use  of  the  party  to  whom  such  interest, 
or  such  principal  and  interest,  as  the  case  may  be,  shall  be 
then  due,  and  on  whose  behalf  such  judicial  factor  shall  have 


^  See  supra^  sec.  10. 

*  Kerr  on  Receivers,  p.  53. 

*  30  and  31  Vict.  cap.  126,  sec.  4 ;  see  infra^  sec.  31. 

^  As  to  the  borrowing  powers  of  companies  generally,  see  Coote's 
Law  of  Mortgage,  4th  ecL  353  ;  Deas,  Law  of  Railways,  p.  527. 

*  See  infra^  sec.  20. 


340  FACTORS  ON  PUBLIC  COMPANIES.  [Chap,  xi 

been  appointed  ;  and  after  such  interest*  and  costs,  or  such 
principal,  interest,  and  costs,  have  been  so  received,  the  power 
of  such  judicial  factor  shall  cease,  and  he  shall  be  bound  to 
account  to  the  company  for  his  intromissions  or  the  sums 
received  by  him,  and  to  pay  over  to  their  treasurer  any 
balance  that  may  be  in  his  hands.'' 

18.  The  precise  scope  of  the  foregoing  powers  has  never 
been  the  subject  of  judicial  determination.  Two  points  may 
arise  for  decision — (i)  As  to  how  far  a  factor  appointed 
under  the  Act  may  interfere  in  the  management  of  the 
company ;  and  (2)  To  what  extent  he  is  to  act  on  behalf  of 
other  parties  than  the  petitioners. 

19.  How  far  nmy  Factor  under  Act  of  1845  interfere  » 
Management? — ^We  have  seen  that  there  is  not  in  Scotland  the 
same  repugnance  as  there  is  in  England  to  the  appointment  of 
a  factor  to  manage  a  partnership  business  or  a  public  com- 
pany.*    In  considering  a  statutory  provision,  however,  it  is 
the  words  of  the  Act,  not  the  common  law,  which  have  to  be 
considered.    Where  indeed  the  term  ^judicial  factor"  is 
used  in  an  Act  of  Parliament  without  any  special  statement 
of  his  duties  and  powers,  the  Court  will  understand  the  term 
in  its  ordinary  sense.^    But  where  there  is  such  a  statement 
the  Court  will  proceed  on  the  common  law  only  in  so  far  as  it 
is  consistent  with  the  Act  of  Parliament     This  seems  to  be 
particularly  the  case  in  the  present  instance,  where  the  words 
of  the  Act  appear  to  point  to  an  officer  of  very  limited 
powers,  similar,  it  is  conceived,  to  those  conferred  by  the 
English  Act  on  a  receiver  appointed  by  two  justices  of  the 
peace.^    It  is  in  consequence  thought  that  the  powers  of  the 
factor  are  limited  to  receiving  "  the  whole  or  a  compcteut 
part  of  the  tolls  or  sums  liable  in  the  payment "  of  the  in- 
terest or  of  the  principal  and  interest,  as  the  case  maybe; 
and  that  he  has  nothing  to  do  with  the  management  of  the 

1  See  supra^  sec  4,  and  Chap.  X.  sec  14. 
'  Alexander,  15th  July  1862,  24  D.  1334. 
*  8  Vict.  cap.  16,  sec  54. 
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company  or  with  the  application  of  any  tolls  he  may  receive 
over  and  above  what  is  necessary  to  the  payment  of  the  in- 
terest or  of  the  principal  and  interest.  The  difficulty  arises 
in  regard  to  the  payment  of  the  working  expenses.  If  the 
factor  receives  the  entire  revenue  of  the  company  and 
has  also  to  determine  how  much  it  is  proper  to  allow  for 
working  expenses,  he  is  in  effect  managing  an  important 
part  at  least  of  the  company's  business,  as  he  would  be 
judge  in  the  event,  for  instance,  of  a  dispute  regarding  the 
purchase  of  new  rolling  stock.^  It  is  thought  that  such  an 
interpretation  is  not  consistent  with  the  terms  of  the  Act. 
The  factor,  though  he  may  receive  the  entire  revenue,  must 
obey  the  orders  of  the  directors  in  regard  to  the  working 
expenses  of  the  company.  This  is  analogous  to  the  case  of 
trustees  who  have  been  superseded  by  a  factor  but  who  have 
not  been  removed ;  it  has  been  held  that  they  are  entitled  to 
exercise  the  discretionary  powers  conferred  by  the  deed.* 
In  one  case,  indeed,  the  factor  was  appointed  "  with  power 
to  collect  and  receive  the  whole  tolls  and  revenues  exigible 
under  statutory  authority  over  the  whole  length  of  the 
Wishaw  and  Coltness  Railway  and  its  branches,  paying 
therefrom  the  sums  necessary  for  the  ordinary  working  of 
the  said  line,  and  other  costs  and  charges,  as  authorised  by 
the  provisions  of  the  statute  as  the  amount  thereof  shall  be 
agreed  on,  or  in  case  of  difference  shall  be  fixed  by  the 
Court"^  But  this  case  proceeded  not  on  the  Companies 
Clauses  Act  but  on  a  special  Act  which  authorised  the 
appointment  of  a  factor,  not  merely  to  collect  tolls,  but  upon 
a  line  which  had  been  amalgamated  with  another  line,  and 
whose  separate  board  of  directors  had  been  abolished.  In 
such  a  case  the  powers  of  the  factor  are  almost  necessarily 
wider.  But  it  will  be  observed  that  the  Court  do  not  give  the 
£aictor  the  power  of  determining  as  to  working  expenses ; 


^  Manchester  and  Milford  Railway,  14th  April  1880,  L.R.  14  Chanc 
645— ^^^  Jessel,  M.R. 

•  See  Chap.  IV.  sec.  3. 

'  Primrose  v,  Caledonian  Railway,  14th  Jan.  1851,  13  D.  481 ;  see 
also  2 1  St  June  185 1,  13  D.  1214— ^Vr  Lord  Fullerton. 
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they  reserve  that  power  to  themselves.  Further,  the  Court, 
as  there  were  unsettled  questions  of  law,  seem  to  have  pro- 
ceeded as  much  on  their  common  law  as  on  their  statutory 
jurisdiction.  They  do  not  direct  the  revenue  to  be  paid 
over  to  those  entitled  to  it  in  the  terms  of  the  Act,  but  or- 
dain it  to  be  lodged  in  bank  subject  to  the  legal  claims  of 
those  interested  therein.  The  powers  granted  may,  there- 
fore, be  regarded  as  evidence  of  the  extent  to  which  the 
Court,  proceeding  in  their  ordinary  jurisdiction,  will  interfere 
in  the  actual  management  of  a  railway  company.^ 

20.  How  far  fnay  Factor  be  appointed  on  behalf  of  otktr 
Parties  than  the  Petitioners. — ^The  Companies  Clauses  Act  of 
1845  provides  that  the  tolls  and  revenue  shall  be  received 
for  those  *'  on  whose  behalf  such  judicial  factor  shall  have 
been  appointed." '  This  of  course  includes  petitioners  and 
probably  also  compearers  who  are  in  pari  casti,  but  it  may  be 
doubted  whether  parties,  even  where  they  are  in  pari  casu^ 
can  get  the  benefit  of  the  factor's  appointment,  if  they  neither 
petition  nor  compear.  The  effect  of  the  appointment  seems 
to  be  to  create  a  preference.  This  result  is  in  marked  con- 
trast with  the  corresponding  provision  of  the  Companies 
Clauses  Act  of  1863.*  In  regard  to  other  compearers  who 
are  not  in  pari  casu  with  the  petitioners,  it  may  perhaps  be 
thought  that  the  Act  confers  on  the  petitioners  a  right  to  ob- 
tain the  appointment  of  a  factor  as  against  such  compearers 
If,  however,  the  allegations  of  the  compearers  go  to  the  title  of 
the  petitioners,  the  Court  may,  exercising  their  common-law 
jurisdiction,  appoint  a  factor  in  the  interest  of  all  parties.* 

21.  W/iat  Estate  is  covered  by  Mortgages  under  the  Om- 
panics  Act? — The  mortgage  under  the  Companies  Act  of 
.1845  assigns  to  the  mortgagee  "the  said  undertaking  [and 


'  See  also  Potts  v.  Warwick  and  Birmingham  Canal,  14th  Dec  i^i, 
Kay  142 ;  but  see  in/ra^  sec.  29. 
'  Section  57. 
'  See  in/ra^  sec  26. 
^  Primrose  v.  Caledonian  Railway,  14th  Jan.  185 1,  13  D.  465. 
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(in  case  such  loan  shall  be  in  anticipation  of  the  capital 
authorised  to  be  raised)  all  future  calls  on  the  shareholders], 
and  all  tolls  and  sums  of  money  arising  by  virtue  of  the  said 
Act."  Notwithstanding  the  apparent  breadth  of  this  assigna- 
tion, it  has  been  held  that  all  that  is  made  over  to  the  mort- 
gagee is  the  company, "  as  a  going  concern  with  internal  and 
Parliamentary  powers  of  management  not  to  be  interfered 
with ;  as  a  fruit-bearing  tree,  the  produce  of  which  is  the 
fund  dedicated  by  the  contract  to  secure  and  to  pay  the 
debt.  The  living  and  going  concern  thus  created  by  the 
Legislature  must  not  under  a  contract  pledging  it  as  a 
security  be  destroyed,  broken  up,  or  annihilated."  ^  Conse- 
quently, it  has  been  held  that  the  mortgage  confers  on  the 
mortgagee  a  right  to  the  earnings  of  the  company,  and  to 
nothing  more ;  it  does  not  confer  on  him  a  right  to  have  the 
property  of  the  company  which  is  necessary  to  the  conduct 
of  its  business  converted  into  money  in  order  to  his  payment 
Nor  is  he  entitled  to  the  payment  of  anything  out  of  the 
tolls  until  after  the  payment  of  all  current  working  expenses. 
Even  the  price  of  surplus  lands  which  may  legitimately  be 
applied  to  the  payment  of  overdue  mortgages  is  not  included, 
as  it  is  entirely  in  the  discretion  of  the  directors  whether  they 
shall  be  so  applied.' 

22.  May  Appointment  be  by  Lord  Ordinary  ? — Under  the 
Companies  Clauses  Act  itself  an  application  for  the  appoint- 
ment of  a  factor  was  competent  only  to  the  Court,  and  a 
petition  to  the  Lord  Ordinary  on  the  Bills  for  an  interim 
appointment  merely  was  refused  as  incompetent ;  *  but,  on 
the  principle  that  the  factory  is  intended  to  be  a  perpetual 
appointment  until  it  is  recalled  by  the  Court,  the  Lord  Ordi- 
nary on  the  Bills  may  in  vacation  make  an  interim  appoint- 

*  Gardner  v,  London,  Chatham,  and  Dover  Railway,  infra— per 
Lord  Justice  Cairns,  p.  217. 

'  Gardner  t;.  London,  Chatham,  and  Dover  Railway,  L.R.  2  Chan. 
App'ioif per  Lord  Justice  Cairns;  Great  Eastern  Railway  t/.  North 
London  Railway,  30th  Nov.  1880,  not  yet  reported. 

'  Glasgow  and  Garnkirk  Railway  v.  Caledonian  Railway,  28th  May 
1850,  12  D.  944. 
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ment  of  a  new  factor  on  the  death  of  the  one  appointed  by 
the  Court.*  In  the  Distribution  of  Business  Act*  it  is  pro- 
vided that  "petitions  and  applications  under  any  of  the 
General  Railway  Acts,  or  under  the  Lands  Clauses  Consoli- 
dation (Scotland)  Act  1845,  or  under  any  local  and  personal 
Act,"  shall  be  brought  before  the  Junior  Lord  Ordinary,  and 
as  regards  appointments  of  judicial  factors,  before  the  Lord 
Ordinary  on  the  Bills  in  vacation.  It  may  perhaps  be 
doubted  whether  the  Companies  Clauses  Act,  which  does 
not  necessarily  relate  to  railways,  is  included  under  this 
enumeration.* 

(c)  Recall  of  FcLCtory  under  Act  of  1845. 

23.  In  regard  to  the  recall  of  the  factory,  the  Act  of  1845 
is  explicit.  "  After  such  interest  and  costs,  or  such  principal, 
interest,  and  costs,  have  been  so  received,  the  power  of  the 
judicial  factor  shall  cease,  and  he  shall  be  bound  to  account 
to  the  company  for  his  intromissions  or  the  sums  received  by 
him,  and  to  pay  over  to  their  treasurer  any  balance  that 
may  be  in  his  hands."  ^  At  common  law,  it  is  thought,  the 
factor  may  be  appointed  without  any  such  limitation  to  the 
period  of  his  office.* 


IV.  Factors  under  the  Companies  Clauses 

Act  of  1863. 

24.  Appointment  made  at  ifistatice  of  Debenturt-kalders. 
— The  Companies  Clauses  Act  of  1863  recognises  a  new 
class  of  stock  called  debenture  stock,  which  is  to  rank  prior 
to  all  other  stock  of  the  company,  but  not  to  mortgages  or 


^  Primrose  v.  Caledonian  Railway  Co.,  21st  June  185 1,  13  D.  1214. 

'  20  and  21  Vict.  cap.  56,  sec  4,  sub-sec.  2,  and  sec  la 

^  For  the  principle  on  which  the  Distribution  of  Business  Act  is  in- 
terpreted, see  Morison,  21st  Feb.  1857,  19  D.  504. 

*  Sec  sec.  57. 

^  Primrose  v.  Caledonian  Railway,  14th  Jan.  185 1,  13  0.464.  See 
supra^  sec  19. 
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bonds  already  created.^  For  the  enforcement  of  arrears  of 
interest  on  such  debenture  stock  the  Act  provides  ^  that  "  if 
within  thirty  days  after  the  intereston  any  such  debenture  stock 
is  payable  the  same  is  not  paid,  any  one  or  more  of  the  holders 
of  the  debenture  stock  holding,  individually  or  collectively,  the 
sum  in  nominal  amount  thereof  prescribed  in  the  special  Act, 
and  if  no  sum  is  prescribed,  then  a  sum  equal  to  one-tenth  of 
the  aggregate  amount  which  the  company  is  for  the  time  being 
authorised  to  raise  by  mortgage,  by  bond,  and  by  debenture 
stock,  or  the  sum  of  ten  thousand  pounds,  whichever  of  the 
two  last-mentioned  sums  is  the  smaller  sum,  may  (without 
prejudice  to  the  right  to  sue  in  any  Court  of  competent 
jurisdiction  for  the  interest  in  arrear)  require  the  appoint- 
ment in  England  or  Ireland  of  a  receiver  and  in  Scotland  of 
a  judicial  factor."  It  will  be  observed  that  the  above-quoted 
provision  differs  from  that  of  1845  in  two  respects — (a)  it 
does  not  make  a  written  demand  necessary ; '  (6)  it  requires 
that  the  petitioners  shall  be  holders  of  stock  to  a  certain 
amount,  which  was  not  the  case  with  mortgagees  suing  for 
interest  under  the  Act  of  1845,*  although  such  a  provision 
might  be  inserted  in  the  special  Act^ 

26.  Appoiyitment  and  Duties  of  Factor  under  Act  of  1863. 
— The  26th  section  of  the  Companies  Act  of  1863  provides 
that  "  Every  such  application  for  a  receiver  shall  be  made  to 
two  Justices,  and  every  such  application  for  a  judicial  factor 
shall  be  made  to  the  Court  of  Session ;  and  on  any  such 
application  the  Justices  or  the  Court  (as  the  case  may  be), 
by  order  in  writing,  after  hearing  the  parties,  may  appoint 
some  person  to  receive  the  whole,  or  a  competent  part  of  the 
tolls  or  sums  liable  to  the  payment  of  the  interest,  until  all 
the  arrears  of  interest  then  due  on  the  debenture  stock,  with 
all  costs,  including  the  charges  of  receiving  the  tolls  or  sums 


^  26  and  27  Vict,  cap,  118,  sees.  22,  23,  and  24. 

•  Section  25. 

•  See  supray  sec.  12. 

•  See  supra^  sec.  7. 

•  See  suproy  sec.  9. 
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are  fully  paid  ;  and  upon  such  appointment  being  made  all 
such  tolls  or  sums  shall  be  paid  to  and  received  by  the  per- 
son so  appointed  ;  and  all  money  so  received  shall  be  deemed 
so  much  money  received  by  or  to  the  use  of  the  several 
persons  interested  in  the  same,  according  to  their  several 
priorities.  The  receiver  or  judicial  factor  shall  distribute, 
rateably,  and  without  priority,  among  all  the  proprietors  of 
debenture  stock  to  whom  interest  is  in  arrear,  the  money 
which  so  comes  to  his  hands,  after  applying  a  sufficient 
part  thereof  in  or  towards  satisfaction  of  the  interest  on  the 
mortgages  and  bonds  of  the  company.  As  soon  as  the  full 
amount  of  interest  and  costs  has  been  so  received,  the  power 
of  the  receiver  or  judicial  factor  shall  cease,  and  he  shall  be 
bound  to  account  to  the  company  for  his  acts  or  intromis- 
sions or  the  sums  received  by  him,  and  to  pay  over  any 
balance  that  may  be  in  his  hands." 

26.  Factor  to  Distribute  among  all  Debenture'liolden,-— 
From  the  foregoing  provision  it  will  be  seen  that  it  is  the 
duty  of  the  factor  to  distribute  the  money  he  receives  rate- 
ably  among  all  debenture-holders ;  in  the  Act  of  1845,  ^ 
the  other  hand,  his  duties  were  limited  to  those  "  on  whose 
behalf  such  judicial  factor  shall  have  been  appointed."'  In 
other  respects  the  powers  and  duties  conferred  by  the  two 
Acts  seem  to  be  the  same. 

V.  Factors  under  Railways  Act  of  1867. 

27.  How  far  Railway  Estate  liable  to  Diligence  of  Credi- 
tors,— Mortgagees  of  railways  under  the  Companies  Act  of 
1845  2ire  not  entitled  to  enforce  payment  of  their  debts  by 
the  sale  of  the  undertaking.*  This  proceeds  partly  on  the 
special  terms  of  mortgages  under  the  Companies  Clauses 
Act,  and  partly  on  the  general  principle  that  the  L^[isla- 


^  See  supra,  sec.  20. 

^  Dundee  Union  Bank  v,  Dundee  Railway,  25th  Jan.  1844,  6  D. 
521  ;  Gardner  v.  London,  Chatham,  and  Dover  Railway,  26th  Jan.  1867 
2  Chan.  App.  201. 
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ture,  in  creating  the  peculiar  business  of  a  railway,  did  not 
intend  that  its  property,  so  far  as  necessary  to  the  carrying 
on  of  the  undertaking,  should  be  the  subject  of  ordinary 
legal  diligence,  the  public  interest  demanding  that  the  com- 
pany should  not  be  thus  prevented  from  continuing  its  busi- 
ness. The  former  consideration  does  not,  but  the  latter  does, 
apply  to  ordinary  contract  creditors  who  have  obtained 
decree  for  their  debts.  It  was  therefore  at  one  time  a  ques- 
tion whether  such  creditors  were  cut  off  from  their  ordinary 
legal  remedies. 

Lands, — As  regards  the  lands  forming  part  of  the  com- 
pany's undertaking,  the  question  has  never  been  actually 
determined,  but  in  one  case  where  the  competency  of  an  ad- 
judication at  the  instance  of  personal- creditors  was  the  subject 
of  discussion,  but  which  was  decided  on  another  point.  Lord 
President  Inglis  observed  that  it  is  "the  matured  opinion 
of  lawyers  that  the  composite  heritage  called  a  railway  is 
not  liable  to  be  attached  by  adjudication  for  debt."  ^  It  is 
probably  the  case,  however,  that  unpaid  landowners  whose 
lands  have  been  taken  for  the  railway  can  bring  the  lands 
to  sale  in  default  of  payment*  And  as  the  consideration  of 
the  public  interest  does  not  apply  to  superfluous  lands  be- 
longing to  the  company,  it  would  seem  that  they  may  be 
brought  to  sale  at  the  instance  of  creditors,  where  at  least 
such  creditors  are  creditors  on  the  capital  of  the  undertaking, 
superfluous  lands  being  in  fact  capital.^ 

Rolling-Stock, — In  England  it  has  been  held  that  the 
rolling-stock  of  a  railway  is  not  protected  from  the  diligence 
of  judgment  creditors.* 

28.  In  England  Court  will  not  undertake  t/ie  Manage- 
ment of  a  Railway, — Another  consequence  of  the  peculiar 

*  Glover's  Trustees  v.  City  of  Glasgow  Union  Railway,  8th  Jan. 
1869,  7  M.  338. 

'  Deas'  Law  of  Railways,  p.  538,  and  cases  there.  * 
'  Sec  Deas*  Law  of  Railways,  p.  $39. 

*  Russell  V.  East  Anglian  Railway,  20th  Dec.  1850,  3  Mac.  &  Gord. 
125  ;  Bowen  v.  Brecon  Railway,  19th  Feb.  1867,  3  L.R.  Eq.  541. 
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nature  of  the  business  of  a  railway  company  is  found  in  the 
rule,  now  conclusively  settled  in  England,  that,  apart  from 
Act  of  Parliament,  the  Court  will  not,  even  ad  interim^ 
undertake  through  their  officer  to  manage  a  railway  com- 
pany. "  In  addition  to  the  general  principle,"  said  Lord 
Justice  Cairns  in  the  case  of  Gardner  v.  London,  Chatham, 
and  Dover  Railway,^  "  that  the  Court  of  Chancery  will  not 
in  any  case  assume  the  permanent  management  of  a  busi- 
ness or  undertaking,  there  is  that  peculiarity  in  the  under- 
taking of  a  railway  which  would,  in  my  opinion,  make  it 
improper  for  the  Court  of  Chancery  to  assume  the  manage- 
ment of  it  at  all.  When  Parliament,  acting  for  the  public 
interest,  authorises  the  construction  and  maintenance  of  a 
railway,  both  as  a  highway  for  the  public  and  as  a  road  on 
which  the  company  may  themselves  become  carriers  of 
passengers  and  goods,  it  confers  powers  and  imposes  duties 
and  responsibilities  of  the  largest  and  most  important  kind, 
and  it  confers  and  imposes  them  upon  the  company  which 
Parliament  has  before  it,  and  upon  no  other  body  of  persons 
These  powers  must  be  executed  and  these  duties  discharged 
by  the  company.  They  cannot  be  delegated  and  transferred. 
The  company  will  of  course  act  by  its  servants,  for  a  cor- 
poration cannot  act  otherwise,  but  the  responsibility  will  be 
that  of  the  company.  The  company  could  not  by  agree- 
ment hand  over  the  management  of  the  railway  to  the 
debenture-holders.  It  is  impossible  to  suppose  that  the 
Court  of  Chancery  can  make  itself  or  its  officer,  without  any 
Parliamentary  authority,  the  hand  to  execute  these  powers^ 
and  all  the  more  impossible  when  it  is  obvious  that  there 
can  be  no  real  and  correlative  responsibility  for  the  conse- 
quences of  any  imperfect  management  It  is  said  that  the 
railway  company  did  not  object  to  the  order  for  a  manager. 
This  may  well  be  so.  But  in  the  view  I  take  of  the  case 
the  order  would  be  improper,  even  if  made  on  the  express 
agreement  and  request  of  the  company." 


^  26th  Jan.  1867,  L.R.  2  £q.  201. 
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29.  Rule  in  Scotland, — In  Scotland,  as  we  have  seen, 
there  is  authority  to  the  effect  that  the  Court  may  appoint  a 
judicial  factor  to  continue  the  management  of  a  private 
partnership  for  an  indefinite  period,^  and  the  same  is  perhaps 
the  common-law  rule  with  regard  to  railway  companies,* 
although  the  principles  laid  down  in  Gardner  v.  The  London, 
Chatham,  and  Dover  Railway,  depending  as  they  do  rather 
on  the  nature  of  the  subject  which  it  is  proposed  that  the 
Court  should  manage,  than  on  the  nature  of  the  judicial 
office,  seem  equally  applicable  to  Scotland.  The  matter  is 
now,  however,  regulated  by  statute,  by  which,  in  England 
certainly,*  and  in  Scotland  probably,*  judicial  officers  are 
entitled  to  undertake  the  management  of  railwa}^. 

30.  Railway  Rolling- Stock  and  Plant  not  to  be  Liable  in 
Diligence. — These  statutes  are  two  in  number,  one  for  Eng- 
land and  Ireland*  and  the  other  for  Scotland.*  Their 
objects  appear  throughout  to  be  identical,  the  only  differ- 
ences being  caused  by  the  differences  in  the  legal  termin- 
ology of  the  two  systems.  The  4th  section  of  both  Acts 
begins  by  providing  that  the  rolling-stock  and  plant  of  rail- 
way companies  shall  npt  be  liable  in  diligence  (or  execution) 
to  the  following  extent,  as  expressed  in  the  Scotch  Act — 
"The  engines,  tenders,  carriages,  trucks,  machinery,  tools, 
fittings,  materials,  and  effects  constituting  the  rolling-stock 
and  plant  used  or  provided  by  a  company  for  the  purpose  of 
the  traffic  on  their  railway,  or  of  their  stations  and  work- 
shops, shall  not,  after  their  railway  or  any  part  thereof  is 
open  for  public  traffic,  be  liable  to  be  attached  by  diligence 
at  any  time  after  the  passing  of  this  Act  and  before  the  ist 
day  of  September  1868,^  where  the  decree  on  which  diligence 


*  See  previous  chapter,  sec.  14. 

•  See  suproy  sec  19. 

•  See  infra^  sec.  33. 

*  See  infra^  sec.  34. 

*  30  and  31  Vict,  cap.  127. 

•  30  and  31  Vict.  cap.  126. 

^  This  enactment  is  now  perpetual— 38  and  39  Vict.  cap.  31. 
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proceeds  is  obtained  in  an  action  on  a  contract  entered  into 
after  the  passing  of  this  Act,  or  in  an  action  not  on  contract 
commenced  after  the  passing  of  this  Act,  or  on  a  protested 
promissory-note  or  bill  of  exchange,  or  a  deed  containing  a 
clause  of  registration  registered  after  the  passing  of  this 
Act."  Under  this  provision  it  has  been  held  that  the  pro- 
tection from  diligence  conferred  after  the  railway  is  open  for 
traffic  continues  although  it  should  subsequently  be  closed.* 

31.  Ihit  Creditors  may  obtain  Factor, — And  as  compensa- 
tion for  the  loss  of  this  right  the  Act  proceeds — **  But  the 
person  who  has  obtained  any  such  decree  may  obtain  the 
appointment  of  a  judicial  factor  on  the  undertaking  of  the 
company,  on  application  by  petition  in  a  summary  manner 
to  the  Court,  and  all  money  received  by  such  judicial  factor 
shall,  after  due  provision  for  the  working  expenses  of  the 
railway  and  other  proper  out-goings  in  respect  of  the  under- 
taking, be  applied  and  distributed  under  the  direction  of  the 
Court  in  payment  of  the  debts  of  the  company,  and  other- 
wise according  to  the  rights  and  priorities  of  the  persons  for 
the  time  being  interested  therein,  and  on  payment  of  the 
amount  due  to  every  such  person  who  has  obtained  decree 
as  aforesaid,  the  Court  may,  if  it  think  fit,  discharge  such 
judicial  factor." 

32.  Appointment  of  Factor  is  a  matter  of  right, — It  would 
appear  from  a  recent  English  case*  that  all  that  the  creditor 
obtaining  decree  has  to  prove  is,  that  the  debt  is  still  un- 
satisfied and  that  the  company  is  working  its  own  line,  and 
he  will  obtain  the  appointment  of  a  factor  as  a  matter  of 
right.  Further,  although  the  right  to  have  a  factor  appointed 
may  have  been  given,  as  a  matter  of  history,  because  the 
right  to  use  diligence  was  taken  away,  yet  the  two  parts  of 
the  section  are  independent  of  one  another.     Consequently 


'  Midland  Waggon  Company  v.  Potteries  Railway,  4th  Nov.  1880^ 
6  Q.B.  Div.  36. 

'  Manchester  and  Milford  Railway  Company,  14th  April  i8So^  LR. 
14  Chanc.  Div.  645— ^^r  Jessel,  M.R.  p.  650. 
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the  appointment  of  a  factor  will  be  made  even  where  the 
company  has  no  rolling-stock  to  be  attached.  It  may  be  a 
leased  line,  or  it  may  be  a  company  which  merely  takes 
tolls  for  the  passage  of  carriages  over  its  line,  and  has  no 
such  plant  of  its  own.^ 

33.  Officer  in  England  has  Power  to  Manage  Railway. — 
There  is  no  doubt  that  officers  appointed  under  the  English 
Act  of  1867  may  have  power  to  undertake  the  actual  man- 
agement of  the  company's  business.  The  English  Act 
authorises  "the  appointment  of  a  receiver,  and,  if  necessary, 
of  a  manager  of  the  undertaking  of  the  company ;"  ^  and  the 
English  Court  of  Appeal,  in  a  recent  case,^  held  that  the  ap- 
pointment of  some  one  to  manage  the  business  is  necessary 
in  all  cases  where  there  is  a  business  to  be  managed,  as  the 
effect  of  appointing  a  receiver  merely  necessarily  was  to  stop 
the  business.*  The  Court  further  held  that  this  manager 
must  be  an  officer  of  their  own.  "You  must,"  observed 
the  Master  of  the  Rolls  (Jessel)  in  that  case,  "  have  some 
kind  of  manager,  and  the  only  question  is,  whether  the 
manager  is  to  be  appointed  by  the  Court,  or  whether  the 
Court  may  allow  anybody  else  to  become  manager  without 
any  appointment  of  a  manager  by  the  Court  I  think  when 
you  come  to  the  next  words  it  is  plain  that  the  manager, 
where  a  manager  is  necessary,  should  be  appointed  by  the 
Court  The  words  are — *  and  all  money  received  by  such  re- 
ceiver or  manager  shall,  after  due  provision  for  the  working 
expenses  of  the  railway  and  other  proper  outgoings  in  re- 
spect of  the  undertaking,  be  applied  and  distributed  under 
the  direction  of  the  Court  in  payment  of  the  debts  of  the 
company/  and  so  on."  Commenting  upon  this  provision 
his  Lordship  proceeded — "  I  must  say  that  I  see  no  other 


^  Manchester  and  Milford  Railway,  supra^  p.  350. 

'  30  and  31  Vict.  cap.  127,  sec.  4. 

'  Manchester  and  Milford  Railway,  supra^  p.  350. 

*  That  is,  of  a  receiver  of  "  the  undertaking,"  who  must  be  distin- 
guished from  a  receiver  of  tolls,  eg,^  under  the  Companies  Clauses  Acts, 
8  Vict.  cap.  16,  sec.  53  ;  26  and  27  Vict.  cap.  1 18,  sec.  26. 
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way  of  ascertaining  the  *  due  provision/  except  by  keeping 
the  control  of  the  Court  over  the  expenditure,  and  that 
makes  the  whole  thing  clear.  If,  on  the  other  hand,  a 
manager  is  not  appointed,  but  somebody  else  manages,  and 
the  receiver  comes  to  pass  his  accounts,  how  can  he  show 
that  the  money  he  has  received  has  been  applied  *  after  due 
provision  for  the  working  expenses  of  the  railway  ?  *  You 
have  no  account  of  working  expenses.  All  you  know  is  that 
the  directors  or  other  managing  body  have  called  upon  you 
for  certain  sums  for  the  purpose  of  the  management  of  the 
railway.  You  cannot  ascertain  whether  they  are  fair  working 
expenses  or  what  They  may  be  for  prospective  additions  to 
the  plant  or  things  of  that  kind,  with  a  view  to  the  future 
development  of  the  traffic  of  the  railway — very  proper 
expenses  for  a  board  of  directors  to  make,  but  not  merely 
*  working  expenses.'  There  is  no  means  whatever  by  which 
the  receiver,  who  has  has  no  power  of  inquiry  and  no  power 
of  discovery  as  regards  the  directors,  can  show  that  he  has 
only  made  *  due  provision '  for  the  working  expenses  of  the 
company,  unless  the  Court,  in  some  way  or  other,  has  the 
power  of  seeing  that  the  money  spent  is  applied  in  working' 
expenses  or  in  the  proper  course  of  management" 

34.  Has  Factor  under  Scotch  Act  Power  to  Manage  Rail- 
way  ? — ^The  foregoing  observations  were  the  subject  of  dis- 
cussion in  a  Scotch  case  which  is  still  pending  before  the 
Court.^    The  Scotch  Act,  as  will  be  observed,  does  not  in 
terms  authorise  the  Court  to  appoint  managers  on  railways 
coming  under  the  Act ;  and  this  difference  between  the  two 
Acts  was  in  this  case  founded  on  to  show  that  the  powers 
of  the  Court  and  their  officer  under  the  Scotch  Act  are  mudi 
less  extensive  than  those  authorised  by  the  English  Act  It 
was  contended  that  the  term  "judicial  factor,"  as  used  in  Acts 
of  Parliament  relating  to  railways,  must  be  understood  as 
equivalent  to  the  English  "receiver,"  not  to  the  English 
"  manager,"  the  former  being  undoubtedly  its  signification  in 


^  Haldane  v.  Girvan  and  Portpatrick  Railway — ^note  presented  ijth 
Jan.  1881. 
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the  two  earlier  Acts  of  1845  and  1863.^  This  argument 
ignores,  it  is  thought,  the  distinction  of  English  law  between 
a  receiver  of  tolls  or  profits  and  a  receiver  of  the  undertaking. 
It  is  in  the  first  of  these  senses  that  the  word  is  used  in  the 
English  Acts  of  1845  and  1863,  and  "judicial  factors"  under 
the  corresponding  Scotch  provisions  have  probably  no 
higher  powers.^  But  what  the  Act  of  1867  authorises  is 
"  the  appointment  of  a  judicial  factor  on  the  undertaking  of 
the  company."  If  therefore  the  term  "receiver"  be  sub- 
stituted for  "judicial  factor"  in  this  provision,  then  what  it 
would  authorise  is  "  a  receiver  on  the  undertaking,"  and  such 
an  appointment  (if  the  receiver  is  not  also  manager)  unques- 
tionably, according  to  English  practice,  involves  the  wind- 
ing-up of  the  company.*  It  may  therefore  be  doubted 
whether  a  construction  which  would  lead  to  this  result  will 
receive  the  sanction  of  the  Court. 

35.  Extent  of  Factor^ s  Powers  of  Management — But  even 
if  a  judicial  factor  under  the  Act  of  1867  has  to  some  extent 
the  power  of  managing  the  railway  to  which  his  appoint- 
ment relates,  questions  may  arise  as  to  whether  he  super- 
sedes the  directors  to  all  effects.  A  distinction  may  perhaps 
be  drawn  between  acts  of  ordinary  management  and  acts  of 
extraordinary  administration.  The  Act  provides  that  all 
money  received  by  the  factor  shall,  "  after  due  provision  for 
the  working  expenses  of  the  railway  and  other  proper  out- 
goings in  respect  of  the  undertaking  be  applied  "  in  payment 
of  the  debts  of  the  company.  There  are  acts  of  railway 
administration,  such  as  entering  into  leasing  agreements  and 
applying  for  Acts  of  Parliament,  involving  an  exercise  of  dis- 
cretion, the  performance  of  which  under  this  provision  may 
be  thought  still  to  remain  to  the  directors,*  somewhat  on  the 
principle  that  trustees  who  have  been  superseded  by  a  factor, 
but  not  removed,  may  nevertheless  perform  discretionary  acts.^ 

1  See  supra^  sees.  17  and  25. 

•  See  suproy  sec.  19. 

•  Manchester  and  Milford  Railway,  supra—per  Jessel,  M.R.  p.  653. 

*  See  Manchester  and  Milford  Railway— ^^r  Jessel,  M.R.,  supra, 

*  See  Chap.  IV.,  sec.  3. 

Z 
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In  the  case  of  railways,  however,  the  factor,  acting  as  he  docs 
on  behalf  of  creditors,  may  have  a  title  to  object  to  such  acts 
by  the  directors. 

36.  Discharge  of  Factor  under  Act  of  1867. — The  nilcs 
with  reference  to  the  discharge  of  factors  generally*  ^Pply 
to  the  present  case.  It  may  be  observed  that  while  no  dis- 
cretion appears  to  be  given  to  the  Court  to  refuse  to  dis- 
charge factors  appointed  under  the  Acts  of  1845  ^^'^  1863,* 
when  the  arrears  on  account  of  which  they  were  appointed 
have  been  paid,  under  the  Act  of  1867,  "on  payment  of  the 
amount  due  to  every  such  person  who  has  obtained  decree 
as  aforesaid,  the  Court  may,  if  it  think  fit,  discharge  sudi 
judicial  factor."    This  appears  to  be  the  common-law  nilc* 


VI.  Who  Appointed  Factors  on  Public  Companies. 

37.  Directors  or  otlier  Officials  of  Cofnpany. — ^The  rules 
already  stated  with  reference  to  the  parties  who  may  be 
appointed  factor^  ^pply  in  their  general  principles  to  the 
present  office ;  but  the  peculiar  character  of  railway  property 
naturally  introduces  considerable  modifications,  particularly 
when  the  factor  has  actually  to  mans^e  the  company's  busi- 
ness. In  such  cases  it  is  usual  to  get  some  one  who  is 
acquainted  with  railway  management,  and  if  possible  with 
the  management  of  the  particular  company.  "  It  may  wdl 
be,  and  probably  would  be,  as  a  general  rule,  that  the  persons 
most  familiar  with  the  mans^ement  and  most  competeot 
to  manage  the  railway  would  be  the  board  of  directors.  V 
they  were  acting  fairly  and  working  fairly,  they  would,  most 
likely,  be  appointed ;  and,  in  fact,  in  practice,  I  believe  as  a 
general  rule,  either  the  directors  are  appointed,  or  some  of 
them,  or  the  secretary,  so  as  to  keep  the  management  in  the 


*  See  Chap.  III.,  sec  56. 

^  See  supra^  sees.  23  and  25. 

^  See  supra^  sec.  19. 

^  See  Chap.  III.|  sec  4a 
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board  of  directors.  But  that  is  a  question  of  the  persons  to 
be  appointed,  and  if  you  appoint  the  board  of  directors,  or 
the  secretary,  or  a  selection  from  the  board  of  directors,  to  be 
manager  or  managers,  then  the  Court  has  the  control."^  In 
Scotland  the  same  views  have  been  acted  on.  In  one  case 
the  petitioners  suggested  the  former  manager  of  their  own 
line,  who  had  become  mineral  traffic  manager  of  the  line 
with  which  theirs  had  been  amalgamated.  He  was 
appointed,^  and  was  in  a  subsequent  case  also  appointed 
factor  on  another  amalgamated  line.^  But  the  factor  is  not 
necessarily  a  person  professionally  acquainted  with  rail- 
ways.* In  a  recent  case  an  accountant  was  appointed,* 
which  is  the  usual  rule  of  factorial  appointments.'  It  is  of 
course  essential  that  he  should  not  have  an  adverse  interest 
to  the  line  which  it  is  proposed  he  should  manage/ 

38.  More  than  one  Factor  may  be  appointed. — From  the 
above-quoted  observations  of  the  Master  of  the  Rolls*  it 
would  appear  that  more  than  one  factor  may  be  appointed — 
contrary  to  the  usual  rule.* 


^  Manchester  and  Milford  Railway,  14th  April  1880,  L.R.  14  Chanc. 
Div.  6\^—per  Jessel,  M.R.  p.  655. 

*  Glasgow,  Gamkirk,  and  Coatbridge  Railway,  loth  June  1850,  12 
D.  989. 

'  Primrose  v,  Caledonian  Railway,  14th  Jan.  185 1,  13  D.  464. 

*  Primrose  v,  Caledonian  Railway,  21st  June  1851,  13  D.  12 14. 

*  Cross  (Girvan  and  Portpatrick  Railway),  3d  July  1879,  not  reported. 

*  See  Chap.  III.,  sec.  43. 

^  Fripp  V,  Chard  Railway,  29th  June  1853,  22  Law  Jour.  Chanc. 
1084. 

■  See  previous  section. 

*  Chap.  III.,  sec.  41. 
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CHAPTER  XII. 


MANAGERS  OF  BURGHS. 


z.  Circumstances  in  which  Appointment 

made, 
a.  Petitioners. 


3.  Who  Appointed. 

4.  RecalL 

5.  Powers. 


I.  Circumstances  in  which  Appointment  Made 

1.  Nature  of  Office, — The  Court  of  Session  have  long 
been  in  the  habit  of  appointing  officers  to  administer  the 
affairs  of  burghs  whose  proper  corporate  authority  is  in  abey- 
ance.    These  officers  are  termed  Managers.     At  one  time 
such   appointments   were  of  frequent  occurrence,  for  the 
rules  which  prevailed  before  the  Burgh  Reform  Acts  of  1833^ 
afforded   ample  opportunity  for  judicial  interference.    In 
those  days  the  town  councils  of  Scotland  were  elective  as 
well  as  administrative  bodies.    Those  members  of  the  cooncfl 
who  did  not  retire  elected  those  who  were  to  fill  the  vacancies^ 
and  they  did  so  in  accordance  with  rules  which  varied  in  eadi 
individual  burgh,  but  which  all  concurred  in  this,  that  the 
election  of  a  complete  council  must  validly  take  place  on  a 
particular  day.     If  it  did  not,  then  the  powers  of  the  c6undl 
and  its  existing  members  ceased  absolutely.      The  burgh 
was  in  fact  disfranchised.     It  did  not  make  any  difference 
in  this  result  that  it  was  the  election  of  one  member  of 
council  only  which  was  set  aside,  nor  was  it  of  importance 
what  the  cause  was  which  prevented  the  election  from  taking 
place.     In  every  case  the  burgh  ceased  to  have  a  council, 
and  could  be  restored  to  that  privilege  only  by  an  excrdsc 


^  Sec  infra,  sec.  8. 
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of  the  royal  favour.  In  the  meantime,  until  the  Crown  inter- 
vened, the  municipal  property  was  protected,  and  the  other 
necessary  functions  and  duties  of  the  magistrates  and  council 
were  discharged,  by  managers  appointed  by  the  Court  of 
Session.^  This  state  of  matters  has  now  ceased.  It  is, 
however,  advisable  to  state  shortly  the  nature  of  the  former 
practice  because  of  the  light  it  throws  on  the  modem 
rules. 

2.  Judicial  Factors  on  BurgJis. — It  may,  however,  in  the 
first  place,  be  observed  generally  that  managers  of  burghs 
differ  in  important  particulars  from  the  other  officers  treated 
of  in  this  work.^  In  one  case  the  officer  appointed  to  manage 
the  burgh  property  was  termed  a  judicial  factor,  not  a 
manager,  and  the  difference  in  name  seems  to  point  to  a 
difference  in  the  nature  of  the  office.*  The  judicial  factor  in 
that  case  was  appointed  at  the  instance  of  creditors  of  the 
burgh,  not  because  the  council  and  magistracy  had  ceased 
to  exist,  but  because  the  burgh  was  insolvent* 

3.  Where  Errors  in  Burgh  Elections, — The  earliest  re- 
ported instances  of  this  jurisdiction  appear  to  have  occurred 
in  1746,  when  the  municipal  government  of  Edinburgh  was 
suspended  in  consequence  of  the  civil  commotions  then 
prevailing  in  Scotland,  and  the  Court  appointed  parties 
to  perform  various  municipal  functions,  such  as  receiving 
resignations  and  granting  infeftments.*  The  appointments 
of  managers  has,  however,  been  most  commonly  made  where 
burghs  have  been  disfranchised  in  consequence  of  errors  in 
the  elections  of  one  or  more  of  the  members  of  the  town 


*  Kidd  V.  Young,  17th  Dec.  1852,  15  D.  257,  nth  Mar.  1853,  15  D. 

555. 

*  See  partictilarly  infra^  sees.  30  and  44. 

*  Beck,  30th  June  1836,  14  S.  1056 ;  Burgh  of  Lochmaben  r.  Beck, 
loth  Feb.  1838,  16  S.  493. 

^  See  infra^  sees.  16  and  59. 

*  Denham,  ist  July  1746,  M.  7435 ;  City  Clerks  of  Edinburgh, 
3d  July  1746,  M.  7436;  Braidwood,  i8th  July  1746,  M.  743^;  Town 
Qerks  of  Edinburgh,  31st  July  1746,  M.  7437. 
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* 

council.^     As  just  stated,  the  invalidity  of  one  member's 
election  invalidated  the  whole. 

4.  W/iere  Doubts  as  to  Validity  of  Election. — In  one  case 
the  Court  appointed  as  managers  the  parties  elected  magis- 
trates and  councillors  where  doubts  arose  as  to  the  validity 
of  the  election,  and  to  obviate  any  objection  which  might 
arise  thereto  ;*  but  the  soundness  of  this  decision  has  been 
questioned'  on  the  ground  that  the  Court  cannot  interfere 
until  there  is  actually  a  vacancy,  and  because,  though  their 
election  was  challenged,  the  magistrates  were  not  thereby 
fundi  officiis.  There  is  little  doubt  that  the  principle  of  this 
last  case  would  now  be  followed.^ 

5.  Where  Privileges  of  Burgh  alleged  to  be  in  Desuetude, 
—In  another  case  an  application  for  managers  was  made  by 
a  party  who  set  out  that  Auchterarder  anciently  was  a  xoy^ 
burgh,  and  that  as  he  had  succeeded  to  a  small  property 
holding  burgage  therein,  he  required  to  be  infeft  in  it,  but 
that  there  were  no  bailies  to  give  infeftment.  The  application 
was  opposed  by  the  proprietor  of  the  superiority,  who  main- 
tained that  Auchterarder  no  longer  retained  any  character 
or  privilege  as  a  royal  burgh,  having  had  no  magistracy  and 
no  corporation  of  burgesses  for  centuries,  and  who  offered 
the  petitioner  an  entry  by  blench  holding.  This  offer  he 
declined,  and  the  Court,  as  the  case  involved  a  competition 
of  rights  which  could  not  be  extricated  in  a  summary  way, 


1  Walker,  25th  July  1761,  M.  7447 ;  Still,  iidi  March  1818,  Boob 
of  Sederunt;  Robertson,  19th  Dec  18 18,  Books  of  Sederunt,  and  7th 
Dec.  1821,  I  S.  183 ;  Tod,  17th  June  1824,  and  7th  June  1825,  Boob 
of  Sederunt;  Philip,  i8th  Jan.  1832,  10  S.  199;  Kidd  v.  Young,  ntk 
March  1853,  15  D.  555. 

*  Forbes  v.  Watt,  22d  Dec  1838, 1  D.  351. 

»  Martin  v,  Stewart,  25th  Jan.  1853,  15  D.  312. 

*  See  16  Vict,  c  26,  sec.  6,  noticed  infra^  sec.  12;  also  Spencev.The 
King's  Advocate,  21st  Dec.  1833,  ^^  S«  ^75  >  section  18  of  3  and  4  >^'ill' 
IV.  c.  76.  But  a  formal  reduction  of  the  election  was  not  in  all  cases 
necessary — Kidd  v.  Young,  nth  Mar.  1853, 15  D.  555. 
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and  would  be  prejudged  by  granting  the  petition,  declined 
to  entertain  the  application.^ 

6.  Resignation  of  all  the  Magistrates  and  Councillors. — 
Another  ground  for  the  appointment  of  managers  was  the 
resignation  of  all  the  councillors  and  magistrates.^ 

7.  Need  for  Interposition  of  Court  dimiiiished  by  Act  of 
Parliament, — As  is  well  known,  the  effect  of  the  legislative 
changes  of  the  past  fifty  years  has  been  completely  to  alter 
the  character  both  of  the  parliamentary  and  the  municipal 
burgh  constituencies  of  Scotland.  The  general  features  of 
this  change  are  of  course  outside  the  scope  of  this  work. 
In  regard  to  the  present  subject  two  principal  effects  may 
be  noticed.  In  the  first  place,  the  interference  of  the  Court 
in  the  management  of  burghs  will  now  be  much  less  fre- 
quently called  for  ;  and  secondly,  judicial  interference,  when 
an  occasion  for  it  does  arise,  is  only  for  a  definite  period  of 
limited  duration.  The  second  of  these  changes  ^yill  be  con- 
sidered in  a  later  section  under  the  head  of  Recall  ;*  the 
mode  in  which  the  first  was  brought  about  may  properly  be 
pointed  out  now. 

8.  Nullity  of  one  Councillors  Election  not  to  affect  others, 
— ^The  first  of  these  changes  with  the  view  of  lessening  the 
frequency  of  civic  interregna,  was  effected  by  the  Royal 
Burghs  Magistrates  (Scotland)  Act  1833,  which  provided* 
"that  no  irregularity  or  nullity  in  the  election  of  any  coun- 
cillor or  magistrate  shall  in  any  case  after  the  passing  of  this 
Act  annul  or  affect  the  election  of  other  councillors  or  magis- 
trates not  liable  to  the  same  grounds  of  objection,  but  those 
,  particular  elections  only  in  which  such  irregularity  or  nullity 
shall    have    occurred."      Further,  the    Burgh    Magistrates 

(Scotland)  Act    1833*  contains  a  similar    provision   with 

■* 

•*  Richard  v.  Cochrane's  Trustees,  13th  Jan.  1831,  9  S.  262. 
»  Whyte  V.  Scott,  7th  March  1854,  16  D.  798. 

*  See  infra^  sec.  39. 

*  3  and  4  Will  IV.  c  76,  sec.  yj, 

*  3  and  4  WilL  IV.  c.  77,  sec.  33. 
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reference  to  the  parliamentary  burghs,  viz.,  the  bui^fas  or 
towns  of  Paisley,  Greenock,  Leith,  Kilmarnock,  Falkirk, 
Hamilton,  Peterhead,  Musselburgh,  Airdrie,  Port-Glasgow, 
Cromarty,  Portobello,  and  Oban.  On  the  other  hand, 
certain  royal  burghs  were  excluded  from  the  provisions  of 
the  first-mentioned  Act  These  burghs  were  contained  in 
Schedule  F  annexed  to  the  Act,  and  were — Dornoch,  New 
Galloway,  Cukoss,  Lochmaben,  Wester  Anstruther,  Kilreny, 
Kinghorn,  Bervie,  Kintore.  It  was  provided  with  reference 
to  them  "  that  nothing  in  this  Act  contained  shall  be  held 
to  affect  or  apply  to  the  several  burghs  contained  in  Schedule 
F  to  this  Act  annexed ;  but  the  election  of  councillors  and 
magistrates  in  all  the  burghs  contained  in  the  said  Schedule 
F  shall  proceed  and  be  conducted  in  the  way  and  manner 
hitherto  practised  in  such  burghs,  and  as  if  this  Act  had  not 
been  passed."  ^  But  this  enactment  as  well  as  Schedule  F 
were  repealed  by  the  Municipal  Elections  Amendment 
(Scotland)  Act  1868.^  All  burghs,  consequently,  contained 
in  Schedule  F  are  within  the  above-quoted  provision  of  the 
Act  of  1833. 

9.  Court  to  Grant  Warrant  for  Election  of  Councillors  in 
room  of  those  whose  Election  found  null, — Experience,  how- 
ever, led  to  the  discovery  that  the  Acts  of  1 833  were  defective, 
in  so  far  as  no  provision  had  been  made  for  the  election  of 
councillors  or  magistrates  whose  elections  were  found  to  be 
null  or  irregular.  A  necessary  consequence  of  this  defect 
appears  to  be,  that  as  an  incomplete  or  illegally  elected 
council  cannot  act,*  resort  must  be  had  to  the  Court  for  the 
appointment  of  managers.  The  provision  that  the  nullity 
or  irregularity  of  one  councillor's  election  should  not  affect 
the  others  does  not  seem  to  alter  the  old  rule  of  law  that  an 
incomplete  council  cannot  act,  the  effect  of  the  provision  be- 
ing merely  to  suspend  the  powers  of  the  councillors  who  are 


^  3  and  4  Will.  IV.  c.  76,  sec.  12.    This  exemption  extended  to  tbe 
whole  provisions  of  the  Act — Kidd  v.  Young,  infreu 
2  31  and  32  Vict.  c.  108,  sec.  3. 
'  Kidd  V.  Young,  17th  Dec.  1852,  15  D.  257. 
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duly  elected  until  the  next  annual  election,  instead  of  to  inr 
validate  their  election  absolutely  and  to  disfranchise  the 
burgh,  as  formerly.  This  defect  was  remedied  by  an  Act 
passed  in  1853,^  which,  after  referring  to  the  Acts  of  1833, 
proceeds  to  enact  that  in  the  case  of  any  election  of  a  coun- 
cillor or  councillors  in  any  of  the  royal  burgh  or  burghs 
comprehended  in  these  Acts  being  reduced  or  found  to  have 
been  null,  the  Court  shall,  on  application  by  petition  at  the 
instance  of  one  or  more  registered  electors  of  the  burgh, 
grant  warrant  for  a  new  election  of  councillor  or  councillors 
in  room  of  the  parties  whose  election  has  been  reduced  or 
found  null;*  the  expenses  of  the  application  being  charge- 
able on  the  burgh  funds.*  This  provision,  however,  is,  it 
will  be  observed,  restricted  to  cases  comprehended  in  the 
Acts  of  1833,  and  consequently  does  not  include  royal 
burghs  in  Schedule  F  of  the  Royal  Burghs  Act  of  1833,  and 
this  exclusion  does  not  seem  to  be  affected  by  the  repeal 
leffected  by  the  Act  of  1868.*  In  such  cases,  therefore,  in 
the  event  of  a  councillor's  election  being  set  aside,  it  may 
become  a  question  whether  the  only  way  of  carrying  on  the 
affairs  of  the  burgh  is  by  the  appointment  of  managers. 

10.  Where  Provost  or  Magistrates  Election  found  NulL — 
The  Act  then  ^ provides^  that  "  in  all  cases  in  which  the 
election  of  a  councillor  to  the  office  of  provost  or  magistrate, 
or  the  election  of  any  councillor  who  may  have  been  thereafter 
appointed  provost  or  a  magistrate,  shall  have  been  legally 
reduced  or  found  null,  the  town  council  shall  at  its  first 
ordinary  meeting  thereafter,  the  full  number  of  the  council 
being  always  complete,  elect  a  provost  or  magistrate,  who 
shall  be,  in  regard  to  tenure  of  office  and  in  all  other  re- 
spects, in  the  same  situation  as  if  he  had  been  elected  when 
the  provost  or  magistrate  whose  election  has  been  reduced, 
found  null,  or  has  fallen,  was  elected." 


*  16  Vict.  cap.  26.  *  31  and  32  Vict.  c.  108,  sec.  3. 

'  Sees.  I  and  2.  ^  Sec.  4. 


•  Sec.  3. 
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11.  No  OtalUnge  of  Election  to  be  nuuU  after  the  Lapseof 
a  Month, — The  statute  further  provides  that  "  it  shall  not 
be  lawful  nor  competent  to  institute  any  action  by  way  of 
reduction,  declarator,  suspension,  or  otherwise  for  reducing 
any  election  of  a  councillor  or  provost  or  magistrate,  or  for 
having  the  same  found  null,  or  for  interdicting  any  party 
who  may  have  been  elected  councillor,  provost,  or  magis- 
trate, from  acting  as  such,  nor  to  execute  any  summons, 
nor  intimate  any  suspension  concerning  the  same,  after  the 
lapse  of  one  month  from  the  date  of  his  election,  and  all 
such  summonses  and  suspensions  executed  or  intimated  re- 
spectively within  such  month  shall  be  deemed  summary 
processes,  and  shall  have  precedence  as  such  in  the  rolls  of 
the  said  Court  of  Session."  ^ 

12.  Past  Actings  of  Council  or  Magistrates  to  be  Valid 
fiotwit/istanding  Nullity, — The  statute  concludes,  in  reference 
to  the  casus  improvisus  mooted  in  one  case,'  with  the  declar- 
ation that  the  acts  and  proceedings  of  a  town  council  prior 
to  an  election  being  set  aside  or  found  null  should  be  valid 
and  effectual  notwithstanding  thereof;  and  the  actings  of 
any  provost  or  magistrate  whose  election  might  be  after- 
wards set  aside  or  found  null  prior  thereto  are  not  to  be 
liable  to  challenge  in  respect  thereof.* 

13.  Wliat  Burglts  included  in  t/u  Act  of  1853. — ^The  pro- 
vision of  the  Act  of  1853  with  reference  to  the  granting  of  a 
warrant  for  the  election  of  new  councillors  is  expressly 
limited  to  the  burghs  included  in  the  Acts  of  1833.  No 
such  express  limitation  is  made  in  the  case  of  the  other  pro- 
visions of  the  Act  of  1853,  but  it  is  thought  to  be  implied. 
It  may  therefore  be  doubted  whether  any  of  these  provisions 
apply  to  burghs  included  in  Schedule  F  of  the  Royal  Burj^ 
Act  of  1833  ;  and  if  they  do  not,  it  does  not  appear  that  the 


^  Sec.  5.    See  Stewart  v.  Magistrates  of  Greenock,  12th  July  18531 
15  D.  863. 

*  Martin  v.  Stewart,  25th  Jan.  1853,  15  D.  312.     See  supra^  sec  4- 

*  Sec.  6. 
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repeal  elRTected  by  the  Act  of  1868  has  introduced  any  change 
in  this  respect^ 

14.  Cases  in  which  Appointment  necessary, — As  will  be 
seen  at  once,  the  eflFect  of  the  foregoing  legislation  must  be 
very  much  to  diminish  the  occasions  for  the  appointment  of 
managers  by  the  Court.  Such  occasions  may,  however, 
arise,  as  for  instance  where  all  the  council  resign,*  or  where 
less  than  a  quorum  are  left.* 

Burghs  neitJier  Royal  nor  Parliamentary, — Further,  in  the 
case  of  burghs  neither  royal  nor  parliamentary,  /.^.,  ordinary 
burghs  of  regality  or  barony,  the  appointment  of  a  manager 
may  be  called  for,  unless  the  charter  or  Act  of  Parliament 
under  which  the  burgh  has  been  created  or  is  administered 
provides  otherwise;  and  the  appointment  will  be  one  at 
common  law,  none  of  the  foregoing  statutes  applying  to 
such  cases.^ 

Places  under  Police  Acts, — As  regards  burghs  and  places 
r^^lated  by  the  General  Police  Acts,  these  Acts  appear  to 
provide  for  most  of  the  cases  in  which  the  appointment  of  a 
manager  might  have  been  necessary;^  and  even  where  the 
intervention  of  the  Court  is  called  for,  it  need  not,  it  would 
appear,  always  take  the  form  of  appointing  a  manager.* 
Perhaps,  however,  a  manager  would  be  appointed  where  all 
the  commissioners  of  the  burgh  resign,  or  where  the  whole 
election  is  set  aside  by  the  Court.  The  reduction  of  the 
election  of  a  part  only  of  the  commissioners  does  not  appear 
to  have  the  effect  of  setting  aside  the  whole  election,  the  re- 
maining commissioners  being  entitled  to  act,  but  it  may  be 
doubted  whether  they  can  in  all  cases  supply  the  vacancy  in 


*  31  and  32  Vict.  c.  108,  sec.  3 ;  Kidd  v.  Young,  17th  Dec.  1852,  15 
D.  257. 

*  See  supra^  sec.  6. 

'  See  also  Marwick,  Law  of  Municipal  Elections,  p.  327. 

*  See  Marwick,  p.  '^yj, 

*  13  and  14  Vict.  cap.  33,  sees.  35  to  yi  \  25  and  26  Vict.  cap.  loi, 
sees.  53  to  56. 

*  See  40  and  41  Vict  cap.  22. 
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the  event  of  reduction.^  Under  the  statutes  a  committee  of 
the  commissioners  is  the  only  and  the  final  body  to  deter- 
mine the  validity  of  elections  of  police  commissioners  in 
certain  cases  ;^  and  the  extent  to  which  the  Court  can  inquire 
into  the  validity  of  such  elections  was  the  subject  of  dis- 
cussion in  two  recent  cases.' 

16.  Court  may  order  Couficil  to  Elect  Magistrates, — ^In  a 
recent  case  where  the  quorum  of  a  council  of  twelve  members 
(seven  being  the  quorum)  did  not  attend  the  meeting  for  the 
election  of  magistrates,  the  town-clerk  petitioned  for  a 
manager;  but  the  Court  ordained  the  councillors  to  fulfil 
the  statutory  duty  of  electing  magistrates  by  assembling  in 
the  town-hall  on  a  day  named,  then  and  there  to  elect  the 
usual  magistrates,  who  were  to  hold  office  as  if  they  had 
been  timeously  elected.  The  Court  also  appointed  the 
petitioner  to  report  the  whole  proceedings,  and  in  the  mean- 
time superseded  consideration  of  the  petition.* 

Or  Autlwrise  Existing  Magistrates  to  Retain  Office, — It 
is  provided  that  where  it  is  the  turn  of  the  provost  or  magis- 
trates to  go  out  of  office,  they  are  to  retain  their  powers  and 
functions,  as  magistrates  but  not  as  councillors,  until  the  elec- 
tion of  successors;^  and  the  Court  exercised  their  nobik 
officium  to  a  similar  effect  where  all  the  magistrates  retired 
but  one,  who  from  ill-health  could  not  act  as  returning  officer.* 

16.  Appointment  of  Judicial  Factor  where  Burgh  Itud- 
vent, — There  are,  however,  circumstances  which  have  been 
held  to  justify  judicial  interference  with  the  affairs  of  burghs 
other  than  the  forfeiture  of  municipal  privileges.  Where 
the  corporation  becomes  insolvent  the  Court  will,  on  the 

^  See  sees.  36  and  55  of  the  Acts  respectively. 

'  13  and  14  Vict.  cap.  33,  sees.  31  and  32  ;  25  and  26  Vict.  cap.  loi, 
sec.  48. 

'  Hamilton  v,  Garraway,  15th  Jan.  1875,  2  R.  299;  MacdonaMv- 
Robertson,  14th  May  1876,  3  R.  645. 

*  Herron,  22d  Jan.  1880,  7  R.  497. 

*  15  and  16  Vict.  cap.  32,  sec.  5. 

*  Magistrates  of  Dunfermline,  3d  Nov.  1877,  5  R.  47. 
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application  of  its  creditors,  sequestrate  the  burgh  property, 
and  appoint  them  to  meet  and  name  a  factor  thereon  ;  and 
on  receiving  intimation  of  the  party  selected  for  the  office, 
the  Court  will,  if  he  be  unobjectionable  to  them,  nominate 
the  creditor's  nominee  to  be  judicial  factor.^  A  royal  burgh 
could  not  be  sequestrated  under  the  former  Bankruptcy 
Act,2  but  under  the  Act  of  1856*  such  a  course  is  com- 
petent* 

17.  Petitions  to  be  to  Courty  not  to  Lord  Ordinary. — Appli- 
cations for  managers  of  burghs  are  not  included  in  the 
enumeration  of  cases  transferred  to  the  Junior  Lord  Ordinary 
under  the  Distribution  of  Business  Act,^  and  on  the  principle 
of  the  case  of  Morrison  •  must  consequently  be  made  to  the 
Inner  House.  This  is  the  practice.^  But  interim  appointments 
may  perhaps  be  made  in  vacation  by  the  Lord  Ordinary 
on  the  Bills  ;^  and  applications  for  a  judicial  factor  at  the 
instance  of  creditors  to  manage  the  property  of  an  insolvent 
corporation,  may,  it  is  thought,  competently  be  presented  to 
the  Junior  Lord  Ordinary,  such  an  application  being  one  for 
a  judicial  factor. 

18.  Application  for  Summary  Warrants  to  Elect  Coun- 
cillors.— It  is  also  thought  that  applications  for  summary 
warrants  to  elect  new  councillors  in  place  of  those  whose 
election  has  been  found  null  ought  to  be  made  to  the 
Court.® 

•  Beck,  5th  March  1824,  not  reported,  but  noticed  in  Beck,  30th 
June  1836, 14  S.  1056,  and  loth  Feb.  1838,  16  S.  493. 

•  54  Geo.  III.  cap.  137,  sec.  i ;  Hogan  v.  Magistrates  of  Mussel- 
burgh, 19th  Feb.  1853,  15  D.  417. 

'19  and  20  Vrct.  cap.  79. 

•  Wotherspoon  &  Hope  v.  Magistrates  of  Linlithgow,  19th  Dec. 
1863,  2  M.  348. 

•  20  and  21  Vict.  cap.  56,  sec.  4. 

•  2 1st  Feb.    1857,   19   D.   504 ;    see  also   Kirkcaldy  Prime  Guilt 
Managers,  27th  May  1859,  21  D.  871. 

'  Herron,  22d  Jan.  1880,  7  R.  479. 

•  Denham,  ist  July  1746,  M.  7435  ;  Philp,>4th  Dec.  1831,  18  S.  192. 

•  See  supra^  sec.  9. 
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II.  Petitioners,  Respondents,  and  Compearers. 

19.  The  decisions  as  to  who  are  entitled  to  petition  for 
managers  of  burghs  leave  open  to  discussion  the  right  of 
many  parties  to  do  so ;  and  it  is  not  now  likely  from  the 
legislation  with  a  view  to  prevent  disfranchisement  whidi 
has  taken  place  of  late  years,  as  previously  noticed,  that 
opportunities  of  settling  the  undecided  points  will  occur.  At 
the  same  time  it  is  evident  that  not  only  those  who  have  an 
interest  under  the  charter  of  incorporation  or  set  of  the 
burgh,  or  under  the  Reform  Acts,  but  also  all  who  can 
qualify  prejudice  in  any  way  by  the  non-existence  of  a 
magistracy,  are  entitled  to  apply  for  a  manager. 

20.  Parties  wlio  desire  certain  Magisterial  Duties  to  be 
performed, — Thus,  in  the  first  case  met  with  in  the  books,  the 
petitioner  was  a  lady  who  for  want  of  a  magistracy  could 
not  obtain  herself  infeft  in  certain  tenements  in  Edinburgh, 
and  her  right  to  petition  was  sustained.*     Similarly,  in  an- 
other case,  a  party  who  was  incarcerated  for  debt,  and  was 
willing  to  dispose  his  whole  effects  to  his  creditors,  in  order 
that  they  might  grant  him  aliment  or  a  discharge — a  proceed- 
ing which  was  competent  only  before  the  magistrates  of  the 
city,  of  whom  there  were  none  at  the  time — successfully 
petitioned  for  managers  to  fulfil  the  duties  of  the  magistrates 
in  this  respect.^ 

21.  Town-Clerks, — Town-clerks  are  a  more  frequent  class 
of  petitioners,  either  alone  or  with  other  parties.  Thus,  the 
city-clerks  of  Edinburgh  were  petitioners  in  two  old  cases,* 
and  in  another  the  town-clerk  of  Inverkeithing.*  In  the 
case  of  Montrose  it  was  the  conjunct  town-clerks  along  with 
the  illegally  elected  magistrates  and  councillors  who  asked 


*  Denham,  ist  July  1746,  M.  7435. 

2  Braidwood,  18th  July  1746,  M.  7436. 

3  3d  July  1746,  M.  7436,  and  31st  July  1746^  M.  7437. 

*  Walker,  25th  July  1761,  M.  7447. 
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for  managers.*  Similarly,  the  town-clerks  and  two  persons 
who  were  members  of  the  late  and  present  council  were  the 
petitioners  for  the  appointment  as  managers  of  the  parties 
elected  magistrates  and  council,  in  consequence  of  doubts 
having  arisen  as  to  the  validity  of  the  election.*  In  the 
recent  case  of  Renfrew  the  town-clerk  petitioned  alone.* 

22.  Parties  who  Complained  r>f  Illegality  of  Election, — In 
the  case  of  Pittenweem  the  parties  who  complained  of  the 
illegality  of  the  last  election  were  the  petitioners  for  managers 
to  the  burgh.* 

23.  Guild  Burgesses  and  Members  of  Incorporated  Trades. 
— Managers  of  the  burgh  of  Aberdeen,  after  its  disfranchise- 
ment in  18 17,  were  appointed  on  the  petition  of  twenty 
burgesses  of  guild  in  Aberdeen  and  ten  members  of  the 
seven  incorporated  trades  of  Aberdeen.^  So  also  the  parties 
who  were  elected  magistrates  and  councillors  of  Inverness  at 
an  election  which  was  found  null,  as  being  such,  and  also 
"  burgesses  of  guild  and  of  craft  of  the  said  burgh,"  obtained 
the  appointment  of  managers.^    Certain  of  the  burgesses  and 

'inhabitants  of  Anstruther  Wester  were  petitioners  in  another 
case.^ 

Registered  Voters. — A  duly  qualified  and  registered  voter 
under  the  Reform  Act  may  petition.* 

24.  Former  Magistrates. — Former  magistrates  have  also 
a  title.* 

25.  Parties  wliose  Election  is  Invalid  or  Doubtful. — From 
some  of  the  foregoing  cases  it  is  seen  that  magistrates  or 

Barclay,  nth  June  181 7,  Books  of  Sederunt. 

Forbes  v.  Watt,  22d  Dec  1838,  i  D.  351. 

Herron,  22d  Jan.  1880,  7  R.  497. 

Tod,  17th  June  1824,  Books  of  Sederunt. 

Still,  nth  Mar.  1818,  Books  of  Sederunt. 

Robertson,  19th  Dec.  1818,  and  also  7th  Dec.  1821,  i  S.  183. 

Kidd  and  Young,  nth  Mar.  ^853,  15  D.  555. 

Whyte  V.  Scott,  7th  Mar.  1854, 16  D.  798. 

Magistrates  of  DunfermlinCi  3d  Nov.  1877,  5  R.  47. 
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councillors  whose  election  is  invalid^  or  doubtful'  have  also 
petitioned,  but  never  alone  and  on  that  title  only. 

26.  Existing  Managers  for  Successors. — In  a  recent  case 
the  managers  themselves,  who  were  old  and  infirm,  presented 
a  petition  for  discharge  and  the  appointment  of  successors, 
which  was  granted ;'  and  where  the  office  is  to  terminate 
within  a  fixed  period,  the  existing  managers  may  petition 
for  their  own  re-appointment  or  successors,  should  circum- 
stances call  for  a  continuance  of  the  judicial  management* 

27.  Creditors. — Creditors  of  the  burgh  likewise  have  the 
necessary  interest  to  give  a  title  for  the  appointment  of  a 

judicial  factor.* 

28.  Respondents  and  Compearers. — The   remarks  previ- 
ously made^  as  to  the  necessity  for  calling  all  parties  inter- 
ested, and  as  to  the  right  of  parties  to  compear  in  applica- 
tions for  judicial  factors,  are  applicable,  mutatis  mutandis,to 
petitions  for  managers  of  burghs.    Thus,  in  an  application 
for  managers  of  the  burgh  of  Aberdeen,  the  Court  ex  propm 
niotUySLnd  although  there  was  no  prayer  for  service  at.  all, 
appointed  the  petition  to  be  served  on  the  whole  persons 
who  had  been  elected  magistrates  and  councillors,  and  w*o 
were  to  be  superseded  by  the  proposed  managers.^    Accord- 
ingly, in  another  case  the  parties  who  were  called  as  respon- 
dents were  the  magistrates  and  councillors  whose  appoint- 
ment had  been  declared  illegal.®    No  service  upon  anj'onc 
was  asked   in  one  case  where    the    petitioners  were  the 


*  Barclay,  nth  June  1817,  Books  of  Sederunt;   Robertson,  19th 
Dec.  1 8 18,  Books  of  Sederunt,  and  7th  Dec.  1821,  i  S-  183. 

-  Forbes  7/.  Watt,  22d  Dec.  1838,  i  D.  351. 
'  Fowler,  30th  Jan.  1867,  5  M.  337. 

*  Tod,  7th  June  1825,  Books  of  Sederunt. 

5  Beck,  30th  June  1836,  14  S.  1056,  and  loth  Feb.  1838, 16  S.  495- 
See  sitpra^  sec.  2. 

'  See  sitpra^  Chap.  III.,  sec.  ^l^, 

^  Still,  nth  Mar.  1818,  Books  of  Sederunt. 

8  Kidd  V,  Young,  nth  Mar.  1853,  15  D.  555. 
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majority  of  the  town-council  whose  powers  were  called  in 
question,  and  they  prayed  for  their  own  appointment  as 
managers  to  remove  any  doubt  as  to  their  powers.  The 
other  members  of  the  town-council  compeared  and  were 
conjoined  in  the  judicial  management^ 

29.  May  tJie  Lord  Advocate  appear? — In  one  case  the 
Court  directed  intimation  of  the  petition  to  be  made  to  the 
Lord  Advocate,  who  at  the  advising  appeared  and  intimated 
that  on  the  part  of  the  Crown  no  objection  existed  to  granting 
the  prayer.  The  petitioners  objected  to  the  Court  sustain- 
ing the  title  of  the  Crown  to  appear,  on  the  ground  that  all 
interference  by  the  Crown  in  burgh  elections  was  unconsti- 
tutional. Lord  Corehouse's  remarks  embody  the  views  of 
the  Court  on  this  point: — ^**In  disposing  of  this  matter  we 
thought  it  right  to  be  informed  whether  any  objection  to  the 
application  existed  on  the  part  of  the  Crown.  We  did  not 
thereby  sanction  any  right  of  interference  by  the  Crown  in 
matters  of  election.  The  case  is  so  far  peculiar  and  anoma- 
lous that  before  a  decision  is  given  whether  the  election  of 
the  magistrates  is  good  or  bad,  we  have  been  called  on  to 
appoint  managers  of  the  burgh.  Before  proceeding  to  do 
this,  we  have  merely  taken  the  precaution  of  ascertaining,  by 
the  appearance  of  the  Lord  Advocate,  that  there  is  noip- 
refugnantia  on  the  part  of  the  Crown.  That  is  a  totally 
different  thing  from  finding  that  in  a  proper  matter  of  elec- 
tion the  Crown  possessed  a  right  of  interference."  The 
interlocutor  pronounced  was  so  worded  as  to  avoid  recognis- 
ing any  such  right  in  the  Crown,  although  the  intimation  of 
the  petition  to  the  Lord  Advocate  was  specially  mentioned 
as  made  ''  at  the  desire  of  the  Court,"  and  the  fact  of  no 
opposition  on  the  part  of  the  Crown  was  noticed.^ 

III.  Who  Appointed. 

30.  More  than  one  Manager  usually  appointed — Managers 
being  intended  to  supply  the  want  of  a  regular  magistracy 

^  Forbes  v.  Watt,  22d  Dec  1838,  i  D.  351, 

*  Forbes  v.  Watt,  22d  Dec  1838,  i  D.  351.    See  also  Spence  v. 
King's  Advocate,  21st  Dec  1833,  12  S.  275. 


370  MANAGERS  OF  BURGHS.  [Chap.  xiL 

and  council,  and  being  bound  to  act  in  accordance  with  the 
rules  which  would  have  regulated  the  ordinary. officials,^  it 
naturally  follows  that  more  than  one  manager  is  commonly 
appointed,  contrary  to  the  almost  universal  rule  which  pre- 
vails in  the  case  of  other  judicial  officers.*  Sometimes  the 
previously  existing  magistrates,  councillors,  and  other  officials 
are  appointed  each  to  their  respective  offices.*  In  one  case 
two  parties  were  suggested  for  appointment,  but  the  Court, 
in  order  to  provide  for  a  difference  of  opinion  among  the 
managers,  appointed  three  officers.* 

31.  AppoinUnent  of  Chief  Managers. — It  is  another  conse- 
quence of  the  circumstance  that  managers  are  intended  to 
supply  the  want  of  a  regular  magistracy  that  it  may  be  ad- 
visable that  one  of  their  number  should  be  chief  manager. 
In  a  recent  case  the  managers  obtained  the  power  "of  ap- 
pointing one  of  their  own  number  to  be  chief  manager  firom 
time  to  time  during  their  pleasure,  having  power  to  call 
meetings  of  managers  and  to  preside  thereat."  • 

32.  Fonner  Magistrates, — In  the  selection  of  parties  to 
be  managers  previous  acquaintance  with  municipal  affairs  is 
sought  as  a  guarantee,  not  only  of  fitness  for  the  office,  but 
also  of  confidence  on  the  part  of  those  interested  in  the 
management  of  the  affairs  of  the  burghs.      Hence,  usually 
the  managers  are  either  former  magistrates,  or  those  whose 
election  has  been  annulled  or  called  in  question.    Of  the  first 
of  these  classes  there  are  several  examples.     Thus,  a  late 
bailie  of  Edinburgh  was  appointed  in  one  case.^     In  another 
four  bailies  of  Edinburgh  for  the  year  preceding  the  disfran- 
chisement, or  any  of  them,  or  in  case  of  their  absence  or 
refusal,  three  persons,  bailies  for  the  preceding  year,  or  any 


^  See  infra^  sec.  45. 

'  See  Chap.  III.  sec,  41. 

'  Forbes  v.  Watt,  22d  Dec.  1838,  i  D.  351, 

*  Philip,  1 8th  Jan.  1832,  10  S.  199. 

*  Fowler,  30th  Jan.  1867,  5  M.  337. 

*  Denham,  ist  July  1746,  M.  7435. 


I 


Chap,  xii.]  MANAGERS  OF  BURGHS.  37 1 

of  them,  were  appointed  on  the  petition  of  the  city  clerks  ;  * 
and  the  four  late  bailies  were  nominated  by  the  Court  in  a 
subsequent  case.*  The  appointment  to  act  as  dean  of  guild 
and  his  council  till  a  magistracy  was  appointed  was  in  one 
case  in  favour  of  the  party  who  was  the  last  dean,  the  former 
dean,  and  the  parties  who  were  dean  of  guild  council 
before  the  last  term  of  Michaelmas.'  The  two  bailies  of 
Inverkeithing  previous  to  Michaelmas  1760  were  appointed 
in  another  case.*  In  a  recent  case,  where  all  the  magistrates 
fell  to  retire  except  one,  who  was  unable  through  illness  to 
act  as  returning  officer  or  preside  at  the  first  meeting  of 
council  as  required  by  statute,  the  Court  authorised  the 
existing  magistrates  to  retain  office  until  the  appointment  of 
their  successors.** 

83.  Parties  whose  Election  has  been  declared  Null — ^When 
tiie  burgh  of  Montrose  became  disfranchised  in  18 17  the 
Court  appointed  those  of  the  petitioners  who  had  been 
elected  provost,  bailies,  and  dean  of  guild  at  the  election 
which  had  been  found  null  to  be  bailies  until  the  magistracy 
of  the  burgh  should  be  restored,  and  appointed  the  joint 
town-clerks  of  the  burgh  to  take  charge  in  the  meantime  of 
its  funds  and  patrimonial  interest'  The  parties  appointed 
managers  of  the  affairs  of  the  burgh  of  Aberdeen  in  181 8 
were  individuals  who  had  been  elected  magistrates  and 
councillors  and  whose  election  had  been  found  to  be  void, 
together  with  two  parties  who  appear  to  have  been  nomi- 
nated by  the  Court  ex  proprio  motu? 

84.  Where  Election  Doubted, — In  one  case  the  whole  par- 
ties who  had  been  elected  magistrates  and  council,  but  the 


3d  July  1746,  M.  7436. 

Braidwood,  i8th  July  1746,  M.  7436. 

The  Town-Clerks  of  Edinburgh,  31st  July  1746,  M.  7437. 

Walker,  25th  July  1761,  M.  7447. 

Magistrates  of  Dunfermline,  3d  Nov.  1877,  5  R.  47. 

Barclay,  nth  June  181 7,  Books  of  Sederunt. 

Still,  nth  March  1818,  Books  of  Sederunt. 
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validity  of  whose  election  was   doubted,  were  appointed 
managers.^ 

36.  Managers  ought  to  be  Resident  in  tfte  Burgh. — It  is  of 
course  desirable  that  the  parties  appointed  managers  of  a 
burgh  should  reside  more  or  less  constantly  in  the  bur^ 
In  one  case  where  four  managers  had  been  appointed  for  a 
year,  and  it  was  desired  to  reappoint  them  for  another  year, 
it  was  stated  that  as  one  of  their  number,  from  his  being  a 
shipmaster,  was  at  times  necessarily  absent,  and  another  only 
occasionally  attended,  it  had  sometimes  occurred  that  both 
being  absent  a  quorum  could  not  be  found.  A  fifth  party 
was  therefore  suggested  as  manager,  who  constantly  re- 
sided in  the  town,  and  who  had  advanced  money  to  finish 
improvements  in  the  harbour,  for  which  he  refused  to  take 
any  interest.  The  Court  gave  eflfect  to  this  suggestion,  de- 
claring in  accordance  with  a  further  suggestion,  "  that  in  the 
event  of  any  one  of  the  said  five  managers  being  absent  for 
six  consecutive  days  from  the  burgh,  a  majority  of  the  re- 
maining managers  shall  be  a  quorum."  * 

36.  WJure  Dispute  as  to  Parties  to  be  Appointed.—^^!^ 
burgh  of  Kilrenny  having  been  disfranchised  on  grounds 
which  were  applicable  to  all  the  elections  subsequent  to  i8l8, 
the  parties  elected  magistrates  in  1823  petitioned  to  have 
themselves  or  other  qualified  persons  appointed  managers. 
The  successful  challengers  of  the  elections  opposed  the  ap- 
pointment of  the  petitioners,  and  maintained  that  the  Court 
in  the  exercise  of  their  nobile  officium  ought  to  select  those 
best  qualified  to  perform  the  duties,  and  with  that  view  they 
suggested  others  for  the  office.  The  Court  were  of  opinion 
that  the  parties  who  had  last  been  elected  magistrates  should 
be  appointed  managers.*  Similarly,  where  in  consequence 
of  a  decision  which  rendered  all  elections  subsequent  to 
Michaelmas  1827  null,  both  the  parties  who  challenged  the 


1  Forbes  v.  Watt,  22d  Dec  1838,  i  D.  351, 

2  Tod,  7th  June  1825,  Books  of  Sederunt. 

3  Reekie  v.  Gardiner,  loth  Feb*  1829,  7  S.  379. 
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election,  and  the  defenders  thereof,  suggested  parties  to  be 
managers,  the  former  naming  those  who  had  been  in  the 
magistracy  for  the  year  ending  1827,  and  the  latter  those 
who  were  in  the  council  at  the  date  of  the  reduction.  The 
Court  appointed  such  of  the  then  bailies  who  had  been  in 
the  council  at  Michaelmas  1827,  with  the  then  dean  of  guild, 
treasurer,  and  convener  of  the  trades,  to  be  bailies,  treasurer, 
and  convener  of  the  trades  respectively.^ 

37.  Remit  to  Sheriff. — In  the  case  of  other  judicial  officers, 
the  Court,  when  there  was  a  dispute  as  to  who  should  be  ap- 
pointed, frequently  remit  to  the  Sheriff  to  suggest  a  pro- 
per party.*  This  course  was  followed  in  one  case  of  burgh 
managers,  where  the  Court  having  appointed  those  last 
dected  magistrates,  and  one  of  these  parties  having  died,  a 
remit  was  made  to  the  Sheriff  of  the  county  where  the  burgh 
lay  to  suggest  a  proper  substitute,* 

» 

88.  Creditor^  Nominee. — In  a  petition  for  the  appoint- 
ment of  a  judicial  factor,  not  a  manager,*  the  creditors  of  the 
borgh  asked  for  authority  to  meet  and  suggest  a  fit  person, 
which  the  Court  granted ;  and  a  meeting  having  been  held, 
the  Court  appointed  the  nominee  of  the  creditors  to  be  factor.*^ 


IV.  Recall. 

89.  Previous  to  Burgh  Reform  Acts. — The  old  rule®  of 
law  was  well  settled  that  once  a  burgh  was  disfranchised  it 


^  Kay  V.  Bell,  nth  March  1830,  8  S.  719. 

*  Chap,  in.,  sec.  49. 

*  Reekie,  jv/ro.  See  also  Millar  v.  Jervis,  20th  June  1840,2  D. 
1 181  ;  Greig  v.  Greig,  21st  Jan.  1842,  4  D.  422  ;  Kidd  v.  Young,  nth 
March  1853,  15  D.  555. 

^  See  suproj  sec.  2,  and  infra^  sec.  59. 

*  Beck,  5th  March  1824,  not  reported,  but  noticed  in  Beck,  30th  June 
1836,  14  S.  1056,  and  loth  Feb.  1838,  16  S.  493. 

*  For  the  general  rules  relating  to  recall,  see  Chap.  IIL,  sees.  51  to 

59- 
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could  be  restored  to  its  municipal  privileges  by  an  exercise 
of  the  royal  prerogative  only.^  Consequently  the  interim 
management  of  the  Court  necessarily  continued  until  the 
Crown  thought  fit  to  interpose.  Frequently,  indeed,  the 
terms  of  the  interlocutor  limited  the  endurance  of  the  office 
to  a  fixed  period.  Thus,  in  the  case  of  Aberdeen  the  Court 
declared  "that  the  nominations  made  by  this  deliverance 
shall  endure  and  continue  for  the  space  of  two  years  from 
this  date,  unless  the  same  shall  before  that  time  be  recalled 
or  altered  by  the  Court,  or  unless  the  Corporation  of  the 
City  of  Aberdeen  shall  be  restored  to  a  legal  magistracy  by 
poll  election,  or  otherwise."  ^  In  other  cases,  however,  the 
managers  were  appointed  "  until  the  corporate  rights  of  the 
burgh  shall  be  restored  ;^  and  under  either  form  of  appoint- 
ment the  practical  result  was  the  same.  If  no  warrant  re- 
storing the  corporation  had  been  obtained  from  the  Crown, 
the  Court  made  a  new  appointment,*  just  as  they  would 
have  done  had  the  individual  officer's  appointment  termi- 
nated through  his  death,  absence,  insolvency,  or  otherwise.* 

40.  Uitder  Burgh  Refonn  and  otiur  Acts  of  xZ'^'^. — ^This 
state  of  matters  has  now  been  completely  altered.  A  per- 
manent, or  rather  indefinite,  appointment  of  managers  can- 
not hereafter  take  place.  The  judicial  management  cannot 
now  endure  for  a  longer  period  than  until  the  next  annual 
election.®  This  change  was  begun  by  the  Burgh  Refonn 
Acts  of  1833,^  which  enacted®  "that  where  any  Royal  Burgh 


^  14  Geo.  III.  cap.  81  ;  Kidd  «;.  Young,  17th  Dec.  1852,  15  \>*i% 
nth  March  1853,  15  D.  555. 

2  Still,  nth  March  1818,  Books  of  Sederunt.  See  also  Robertson, 
19th  Dec.  1818,  Books  of  Sederunt,  and  7th  Dec,  1821,  i  S.  183;  Tod, 
17th  June  1824,  Books  of  Sederunt. 

3  Philip,  i8th  Jan.  1832,  10  S.  199. 
*  Robertson,  supra. 

^  See  Chap.  III.,  sec.  40.  Miller  v,  Jervis,  20th  June  1840,2  D. 
1182. 

^  See,  however,  supra^  sec.  14. 

^  3  and  4  Will.  IV.  cap.  ^(>  and  cap.  ^^, 

®  Sees.  27  and  25  respectively. 
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shall,  in  consequence  of  the  decision  of  a  court  of  law  or 
otherwise,  be  without  legal  council  or  magistracy  at  the  time 
when  this  Act  comes  into  operation,  or  at  any  future  time, 
all  the  functions  directed  by  this  Act  to  be  performed  by 
the  existing  magistrates  or  councils  shall  be  performed  by 
one  or  more  of  the  managers  who  may  by  any  lawful  ap- 
pointment be  then  in  the  actual  administration  of  any  such 
burgh,"  and  in  the  case  of  Parliamentary  burghs  these 
words  were  added — "  and  in  default  of  any  such  managers, 
by  the  Sheriff  or  Sheriff-Substitute  of  the  county.^ 

41.  Managers  may  Conduct  New  Elections  of  Councillors, — 
This  provision,  it  was  held  in  the  case  of  Scott  v,  Whyte,* 
vested  in  the  managers  all  the  functions  of  magistrates  for 
carrying  into  effect  a  new  election  of  councillors,  as  that  was 
directed  to  take  place  in  the  Act.  But  before  the  case  of 
Scott  V,  Whyte  was  decided,  although  after  the  circum- 
stances which  gave  rise  to  it  had  occurred,  an  Act  was  passed 
in  1852  which  would  have  made  that  case,  as  regards  royal 
burghs  at  least,  unnecessary.  This  Act'  provided  in  these 
terms — "Where  any  burgh  not  contained  in  Schedule  F 
annexed  to  the  said  first  recited  Act  shall  at  the  time  of  the 
passing  of  this  Act  be  without  any  legal  council,  and  be 
under  the  administration  of  managers  lawfully  appointed, 
the  qualified  electors  of  such  burghs  shall,  before  the  first 
Tuesday  of  November  next  after  the  passing  of  this  Act, 
proceed  to  choose  the  number  of  councillors  provided  to 
such  burgh  by  this  or  the  said  first  recited  Act;*  and  where 
any  such  burgh  shall,  in  consequence  of  the  decision  of  a 
court  of  law  or  otherwise,  be  without  a  legal  council  at  any 
future  time,  and  under  the  administration  of  managers,  the 
qualified  electors  of  such  burgh  shall,  before  the  first  Tues- 
day of  November  next  ensuing  after  the  date  of  the  appoint- 


*  3  and  4  Will.  IV.  cap.  'jt^  sec  25. 

*  7th  Mar.  1854, 16  D.  798. 
'15  and  16  Vict.  cap.  32,  sec.  7. 

*  />.,  the  Act  of  1833  relating  to  royal  burghs — 3  and  4  Will.  IV. 
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ment  of  such  managers,  proceed  to  choose  the  number  of 
councillors  provided  to  such  burgh  by  this  or  the  said  first 
recited  Act ;  and  in  all  such  cases  the  SherifT  of  the  county 
within  which  such  burgh  is  situated  shall,  on  application 
made  to  him  by  any  qualified  elector  of  such  burgh,  appoint 
one  of  the  managers  thereof  to  discharge  the  duties  and 
exercise  the  powers  directed  in  the  said  first  recited  Act 
and  this  Act  to  be  performed  and  exercised  by  the  retiring 
provost  or  senior  magistrate  of  such  burgh;  and  every  such 
election  shall  proceed  and  be  carried  on  in  all  other  respects 
in  the  manner  provided  by  the  said  first  recited  Act  and 
this  Act,  until  the  council  of  such  burgh  shall  be  completed." 
The  next  section  of  the  Act  provides,  that  as  soon  after  the 
election  is  completed  the  councillors  shall  proceed  to  the 
election  of  magistrates  and  other  office-bearers,  "the 
councillor  who  had  the  greatest  number  of  votes  at  the 
election  of  councillors  presiding  at  such  election,  and  having 
a  casting  or  double  vote  in  case  of  equality ;  and  in  the 
event  of  two  or  more  councillors  having  an  equal  number  of 
votes,  one  of  the  managers  of  such  burgh  to  be  appointed 
aforesaid  shall  preside,  and  shall  have  a  casting  but  no 
deliberative  vote ;  and  immediately  on  the  completion  of 
such  election  of  magistrates  the  managers  of  such  bui^h  shall 
cease  to  hold  office  and  to  administer  the  afTairs  of  the  bui^* 

42.  Parliametitary  Burglis.  —  It  will  be  observed  that 
these  provisions  do  not  include  Parliamentary  bui^hs,  the 
Acts  referred  to  relating  to  royal  burghs  only,  and  the  sub- 
sequent Municipal  Elections  Amendment  Act  of  1868/ 
which  contains  substantially  similar  provisions,'  appears  to 
have  no  wider  scope.  Parliamentary  burghs  are  not,  how- 
ever, expressly  excluded,  and  the  principle  of  the  above  case 
of  Scott  V,  Whyte  *  applies  equally  to  Royal  and  to  Parlia- 
mentary burghs.  Hence,  there  can  be  no  doubt  that  the 
managers  appointed  to  both  classes  of  burghs  have  in  this 
matter  the  same  or  similar  powers. 


*  31  and  32  Vict.  c.  108. 
'  Sees.  13  and  14. 

*  See  previous  section. 
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43.  Royal  Burghs  in  Schedule  F  of  Act  of  1833. — One 
class  of  burghs  has  still  to  be  considered,  viz.,  those  in- 
cluded in  Schedule  F  of  the  Royal  Burghs  Act  of  1833,^ 
which  by  section  12  were  excluded  from  the  operation  of  that 
Act.*  They  were  also  excluded  from  the  provisions  of  the  Act 
of  1852  just  quoted.  Section  i2of  theActof  i833and  Schedule 
F  were  repealed  by  Section  3  of  the  Municipal  Elections 
Amendment  (Scotland)  Act  of  1868,*  and  a  practical  repeal 
of  the  exclusion  contained  in  the  Act  of  1852  was  effected 
by  other  sections  of  the  Act  of  1868,*  which  provided  as 
follows: — "Where  any  burgh  shall  at  the  time  of  the  passing 
of  this  Act  be  without  any  legal  council  and  be  under  the 
administration  of  managers  lawfully  appointed,  the  qualified 
electors*  of  such  burgh  shall,  on  the  first  Tuesday  of  Dec- 
ember next  after  the  passing  of  this  Act,  proceed  to  choose 
the  number  of  councillors  provided  to  such  burgh  by  the 
Act  3  and  4  Will.  IV.  cap.  ^6^  or  15  and  16  Vict.  cap.  32  ; 
and  where  any  such  burgh  shall  in  consequence " — and  the 
Act  then  proceeds  substantially  in  the  terms  of  sections  7 
and  8  of  the  Act  of  1852.  The  result  of  this  enactment  was 
to  put  royal  burghs  in  Schedule  F  into  the  same  position  as 
regards  this  matter  as  other  royal  burghs,  and  in  particular 
to  provide  a  means  whereby  certain  small  burghs,  which  had 
for  a  number  of  years  been  under  judicial  management, 
might  recover  their  full  municipal  privileges  without  the 
necessity  of  a  royal  warrant.  Of  these  there  were  at  least 
three,  viz. — ^Anstruther  Wester,  Kilrenny,  and  Kinghom.* 


*  3  and  4  Will.  IV.  cap.  76. 

*  See  suproy  sec.  8. 

'31  and  32  Vict.  cap.  108. 

^  Sees.  13  and  14. 

^  The  qualifications  of  electors  in  burghs  which  do  not,  as  burghs, 
send,  or  contribute  to  send,  a  member  to  Parliament  are  those  of  2  and  3 
Will  IV.  cap.  65,  and  31  and  32  Vict.  cap.  48.  See  sec.  4  of  31  and  32 
"V^ct.  cap.  108. 

*  Fowler,  30th  Jan.  1867,  5  M.  337  ;  Oliver  &  Boyd's  Almanac  for 
1867,  pp.  804-9. 
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V.  Powers. 

44.  Special  Powers  conferred  at  Appointment — Contrary 
to  the  usual  rule,^  in  every  case  in  which  burgh  managers 
have  been  appointed  there  has  been  a  special  enumeration  of 
the  powers  which  they  were  to  possess.  This  arises  partly 
from  the  peculiar  nature  of  the  subject  to  be  managed,  and 
partly  from  the  fact  that  the  officers  were  often  appointed 
for  a  limited  purpose.  In  some  cases  the  words  (words  of 
style  in  other  factorial  appointments)  "with  the  usual  powers" 
were  added.*  What  these  usual  powers  are  does  not  very 
clearly  appear.  They  probably  refer  to  the  usual  powers  of 
the  magistrates  or  other  officials  into  whose  place  the  mana- 
gers have  come ;  or,  as  it  was  expressed  in  one  case  in  which 
the  magistrates  and  councillors,  the  validity  of  whose  election 
was  doubtful,  were  appointed  managers,  with  "  such  powers 
in  the  case  of  each  individual  as  would  naturally  fall  to  him 
in  the  special  capacity  and  character  in  which  he  was  elected."* 
In  another  case,  besides  certain  specially  enumerated  powers, 
the  managers  were  appointed  "  generally  with  power  to  act 
instead  of  and  exercise  the  haill  judicial  and  other  functions 
of  the  magistrates  and  council  of  the  burgh.*  It  is  thought 
that  unless  there  is  such  a  general  clause  the  powers  of  the 
managers  are  confined  to  those  specially  enumerated. 

45.  Managers  bound  to  Confor^n  to  Rules  binding  on  MagiS' 
trates  and  Councillors, — One  consequence  of  the  practice  of 
appointing  more  than  one  manager  is  the  rule  that  the 
managers  must  act  in  concert  as  the  magfistrates  and  council 
would  have  done,  and  not  so  as  practically  to  exclude  some 
of  their  number  from  all  share  in  the  management  In  one 
case  the  Court  took  occasion  to  explain  this  matter  fully. 
It  was  alleged  that  two  of  the  three  managers  acted  in  con- 
cert so  as  to  exclude  their  fellow-officer  from  the  manage- 


1  Chap.  IV.,  sec.  58. 

'  Barclay,  nth  June  18 17,  Books  of  Sederunt. 

'  Forbes  v.  Watt,  22 d  Dec.  1838,  i  D.  351. 

*  Greig  v.  Greig,  21st  Jan.  1842,  4  D.  422. 
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ment,  and  adopted  many  measures  on  their  own  individual 
authority,  only  calling  meetings  for  the  purpose  of  ratifying 
what  they  had  already  done.  Their  acts  were  objected  to  as 
illegal,  or  at  least  highly  detrimental  to  the  burgh,  and  in 
particular  that  they  had  let  burgh  property  for  a  longer 
period  than  had  been  determined  at  a  previous  meeting  of 
the  managers,  at  a  rent  which  decreased  towards  the  end  of 
the  lease,  and  not  by  public  roup,  as  is  required  by  3  Geo. 
IV.  c.  91.  The  Court  found  that  the  managers  in  so  doing 
had  acted  irregularly  and  improperly,  but  that  the  irregu- 
larity was  not  of  a  description  to  warrant  their  removal,  as 
was  prayed  for  in  the  petition.  It  was  further  found  that 
the  managers  in  their  future  official  proceedings  must  con- 
form themselves  to  the  rules  and  regulations  that  would  be 
binding  on  the  magistrates  and  councillors  of  the  burgh,  and 
that  they  were  entitled  to  administer  its  affairs  only  at  meet- 
ings duly  called  or  authorised.^  On  this  principle,  managers 
have  been  authorised  to  appoint  a  chief  manager.* 

46.  Management  of  Burgh  Funds, — In  regard  to  the  man- 
agement of  the  funds  of  the  burgh,  a  special  officer,  in  addi- 
tion to  the  other  managers,  is  often  appointed  to  act  as 
treasurer.  Thus,  in  one  case,  besides  managers  the  conjunct 
town-clerks  were  appointed  "to  take  charge  in  the  meantime 
of  the  funds  or  patrimonial  interest  of  the  burgh,  with  the 
usual  powers ;  they  always  before  extract  finding  sufficient 
caution  for  their  intromissions  with  the  funds  of  the  burgh."* 
In  another  case  managers  of  the  city  and  common  good 
thereof  were  appointed,  with  power  "  to  set  the  said  common 
good  yearly  from  year  to  year,  or  for  three  years  certain,  but 
for  no  longer  space,  and  to  administrate  on  the  part  of  the 
burgh  the  affairs  of  the  works,  mortifications,  and  hospitals, 
and  to  controul  the  management  of  the  factors  or  managers 
of  them,  they  being  obliged,  before  entering  on  their  offices, 
to  find  caution  for  the  satisfaction  of  the  managers  of  the 

^  Greig  v.  Miller,  14th  Feb.  1842,  4  D.  662. 

'  See  supra,  sec.  31. 

'  Barclay,  nth  June  1817,  Books  of  Sederunt. 
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burgh."  And  under  these  managers,  who  were  also  ap- 
pointed to  act  as  bailies  and  magistrates,  there  was  ap- 
pointed, besides  other  officials,  a  party  '^  to  act  as  treasurer 
of  the  said  city,  he  finding  caution  to  the  satisfaction  of  the 
said  managers  for  his  intromissions  with  the  funds  before 
entering  on  his  office."  ^  Similar  powers  were  conferred  in 
another  case,  the  party  appointed  to  act  as  treasurer  being 
the  only  one  of  the  Court's  nominees  who  was  required  to 
find  caution,  and  that  in  these  terms,  "  he  finding  caution  for 
his  intromissions  before  extract"  *  In  another  case,  however, 
the  managers  themselves  were  appointed  for  the  purposes, 
inter  aHa^  "  of  taking  charge  in  the  meantime  of  such  funds 
and  patrimonial  interests  as  fall  under  the  management  of 
the  different  office-bearers  of  the  burgh,  and  generally  to  act 
instead  and  exercise  the  functions  of  the  magistracy  and 
town-council  of  the  said  burgh."  * 

47.  Managers  do  not  in  general  Find  Caution, — From  the 
foregoing  cases  another  distinction  between  the  present  and 
other  judicial  officers  appears — ^viz.,  that  those  burgh  mana- 
gers who  are  not  to  intromit  with  the  burgh  funds  are  not  in 
general  required  to  find  caution,  although  in  one  case  they 
were  appointed  to  do  so.*  But  where  a  special  officer  is  ap- 
pointed to  take  charge  of  the  funds  he  will  be  required  to 
find  caution,  usually  to  the  satisfaction  of  the  other  managers.' 

48.  Power  to  Raise  Actions, — Power  to  raise  and  defend 
such  actions  as  may  be  necessary,  and  to  sdttle  the  same,  has 
been  conferred.® 


^  Still,  nth  March  1818,  Books  of  Sederunt 

*  Robertson,  19th  Dec  1818,  Books  of  Sederunt,  and  7th  Dec  1821, 

1  S.  183. 

*  Philip,  1 8th  Jan.  1832, 10  S.  199 ;  Miller  v,  Jervis,  20U1  June  lUfh 

2  D.  1181. 

*  Kay  ^/.Bell,  nth  March  1830,  8  S.  719. 

*  Barclay,  supra;  Still,  supra;  Robertson,  supra. 

*  Fowler,  30th  Jan.  1867,  5  M.  337  ;  see  also  Robertson,  19th  Dec 
1818,  Books  of  Sederunt ;  Tod,  17th  June  1824,  Books  of  Sederunt 
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49.  Power  to  Admit  Burgesses, — Power  to  admit  burgesses 
has  also  been  granted.^ 

60.  Power  to  Appoint  Burgh  Officials. — In  one  case  the 
competency  of  conferring  power  on  the  managers  "of 
appointing  a  town-clerk  and  a  procurator-fiscal  and  other 
officer  "  was  doubted.* 

61.  To  Receive  Resignations  and  Grant  Sasine. — A  com- 
mon ground  in  the  older  cases  for  the  appointment  of  burgh 
managers  was  to  receive  resignations  and  grant  sasine.^ 

52.  W/iere  Statutory  Powers  conferred  on  Magistrates 
and  Council, — In  one  case  it  was  doubted  whether  the  Court 
could  competently  confer  special  powers  to  enable  managers 
to  grant  certificates  to  sell  liquors  under  9  Geo.  IV.  cap.  58, 
and  to  act  as  members  of  the  parochial  board  under  8  and  9 
Vict  cap.  83.  These  being  statutory  powers,  conferred  on 
particular  persons,  it  was  doubted  whether  anyone  else, 
although  authorised  by  the  Court,  could  competently  per- 
form them.*  Such  powers  have,  however,  since  been  granted, 
apparently  without  difficulty.**  In  that  case  also  power  was 
conferred  on  managers  of  performing  the  duties  incumbent 
on  magistrates,  or  magistrates  and  councils,  of  burghs  under 
the  Valuation  of  Lands  Acts*  and  under  the  Registration  of 
Voters  Act.' 

63.  To  Receive  Applications  under  Act  of  Grace, — In  one 
case  the  four  late  bailies  of  Edinburgh  were  appointed  "  to 


*  Fowler,  30th  Jan.  1867,  5  M.  337. 

*  Fowler,  j«/>r». 

*  Denham,  ist  July  1746,  M.  7435 ;  City-Clerks  of  Edinburgh,  3d 
July  1746,  M.  7436;  Walker,  25th  July  1761,  M.  7447  ;  Barclay,  nth 
June  18 1 7,  Books  of  Sederunt;  Still,  nth  March  18 18,  Books  of 
Sederunt 

*  Kidd  17.  Young,  nth  Mar.  1853, 15  D.  555. 

*  Fowler,  30th  Jan.  1867,  5  M.  337. 
«  17  and  18  Vict.  cap.  91. 

^19  and  20  Vict  cap.  58. 
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be  bailies  in  that  part  for  proceeding  in  this  petition,"  which 
was  an  application  to  appoint  parties  to  perform  the  duties 
of  magistrates  under  the  Act  of  Grace  1696  cap.  32,  "and  for 
receiving  applications  of  this  nature  from  indigent  prisoners 
for  debt  and  proceeding  thereon."^ 

64  Powers  in  relation  to  Taxes. — Managers  have  also 
been  appointed  for  the  purpose  "of  appointing  taxers  or 
stentmasters  to  lay  on  and  collect  the  Queen's  subsidy;  of 
discharging  the  duties  to  be  performed  by  magistrates  or 
magistrates  and  councils  of  burghs,  in  virtue  of  the  statutes 
2  and  3  Vict.  cap.  42,  and  7  and  8  Vict.  cap.  34,  and  other 
Acts  relative  to  prisons,  and  especially  of  laying  on  or  col- 
lecting, or  directing  the  laying  on  and  collecting,  of  assess- 
ments already  apportioned,  or  which  may  hereafter  be  appor- 
tioned on  the  said  burgh,  in  the  manner  prescribed  by  the 
said  statutes  or  otherwise."* 

66.  Judicial  Functions  of  Magistrates, — ^A  paragraph  in 
the  petition  in  one  case  shows  that  the  continuance  of  the 
usual  local  civil  and  criminal  jurisdiction  had  been  provided 
for  by  an  application  to  the  Sheriff-Depute  of  the  county  for 
the  appointment  of  a  Sheriff-Substitute  within  the  bounds 
and  previous  limits  of  the  jurisdiction  of  the  burgh.*  There 
is,  however,  no  doubt  that  the  Court  can  confer  such  powers 
on  their  officer;  and  they  are,  it  is  thought,  included  in  the 
general  power,  "  and  generally  to  act  instead  and  exercise 
the  functions  of  the  magistracy  and  town-council  of  the  said 
burgh."*  In  one  case  the  managers  were  empowered  to 
conduct  the  judicial  business  of  the  Burgh  Court,  and  other- 
wise to  perform  and  execute  the  whole  functions  of  magistrates 
within  the  burgh.^     In  another  case  they  were  appointed  in 

^  Braidwood,  i8th  July  1746,  M.  7436 ;  Still,  nth  Mar.  1818,  Boob 
of  Sederunt. 

«  Fowler,  30th  Jan.  1867,  5  M.  337 ;  Philp,  18th  Jan.  1832, 10  S.  199. 

»  Barclay,  nth  June  181 7,  Books  of  Sederunt ;  see  also  Robertson, 
19th  Dec.  1 8 18,  Books  of  Sederunt. 

*  Philp,  1 8th  Jan.  1832,  10  S.  199. 

^  Forbes  v.  Watt,  22d  Dec.  1838,  i  D.  351. 
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addition  to  certain  special  powers,  "  generally  with  power  to 
act  instead  of  and  exercise  the  hail  judicial  and  other  func- 
tions of  the  magistrates  and  council  of  the  burgh."  ^  In  a 
recent  case  the  judicial  powers  of  the  magistrates  were  not 
conferred  on  the  managers  of  a  burgh  which  had  long  been 
disfranchised,  it  having  appeared  that  there  was  no  judicial 
business  to  discharge.* 

66.  Representatives  to  General  Assembly  and  Convention 
of  Burghs  and  Commissioners  of  Supply, — Power  may  also 
be  conferred  on  managers  to  send  members  to  represent  the 
burgh  in  the  General  Assembly  of  the  Church  of  Scotland 
and  in  the  Convention  of  Royal  Burghs.^  It  would  appear 
also  that  managers  may  get  power  to  appoint  one  of  their 
number  to  perform  the  duties  of  a  Commissioner  of  Supply  * 

67.  Power  to  Discharge  Predecessors. — ^Where  new  man- 
agers are  appointed,  power  to  discharge  their  predecessors 
has  been  granted.^ 

68.  Power  to  Conduct  New  Election  of  Councillors  and 
Magistrates,  —  Managers  have,  as  already  explained,  the 
power  to  conduct  a  new  election  of  councillors  and  magis- 
trates.* 

69.  Powers  of  fudicial  Factor  appointed  at  instance  of 
Creditors, — The  powers  of  judicial  factors  appointed  at  the 
instance  of  creditors  are  of  a  totally  different  character  from 
those  above  enumerated  as  belonging  to  burgh  managers  in 
the  strict  sense.  The  interest  of  creditors  extends  only  to 
seeing  that  the  burgh  property  and  income  are  well  managed 


*  Greig  v,  Greig,  21st  Jan.  1842,  4  D.  422. 
«  Fowler,  30th  Jan.  1867,  5.  M.  337. 

*  Fowler,  suprcu 

*  In  Fowler,  supra,  such  a  power  was  refused  because  it  was  un- 
necessary. 

*  Fowler,  supra. 

*  See  supra,  sec.  41. 
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in  order,  as  far  as  possible,  to  secure  payment  of  the  corpora- 
tion debts.  Their  other  functions  and  duties  remain  to  the 
magistrates  and  councillors  intact  Even  in  r^^rd  to  die 
burgh  property  the  power  of  performing  extraordinary  acts— 
e.g,^  sale  of  feu-duties — appears  to  remain  in  the  magistrates, 
the  concurrence  of  the  factor  being  apparently  necessary.^ 
The  right  of  fixing  the  amount  of  the  petty  customs  seems 
also  to  be  in  the  magistrates.*  Further  difficulties  may  arise 
as  to  how  the  expenses  and  dignity  of  the  burgh  are  to  be 
supported  pending  the  sequestration.'  As  reg^ards  the  pro- 
perty which  falls  under  the  sequestration,  it  has  been  held 
that  petty  customs  do  not  so  fall,*  nor  rights  of  fishing  whidi 
had  never  been  the  source  of  patrimonial  gain  to  the  burgh.* 
At  the  date  of  all  the  foregoing  decisions  royal  burghs  could 
not  be  sequestrated  under  the  Bankrupt  Act,  but  under  the 
present  Act  that  is  competent,  although  it  does  not  appear  to 
what  extent  the  details  of  the  statute  are  applicable  to 
burghs.* 


^  Beck,  30th  June  1836,  14  S.  1056.  But  see  Phin  v.  Magistrates  of 
Auchtermuchty,  22d  May  1827,  5  S.  644. 

^  Magistrates  of  Lochmaben  v.  Beck,  i6th  Nov.  1841,  4  D.  iS-ftr 
Lord  President  Boyle. 

3  Magistrates  of  Lochmaben  v.  Beck,  i6th  Nov.  1841,  4  D.  id. 

^  Magistrates  of  Lochmaben  v.  Beck,  supra.  Also  Phin  «.  Magis- 
trates of  Auchtermuchty,  supra. 

*  Beck  V,  Magistrates  of  Lochmaben,  loth  July  1839,  i  D.  1212. 

*  Wotherspoon  v.  Magistrates  of  Linlithgow,  19th  Dec  i86j,  2  BL 
348. 
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CHAPTER  XIII. 


FACTORS  PENDING  LITIGATION. 


I.  Circumstances    in   which    Appoint- 
ment is  made,  and  Petitioners. 
{a)  Where  one  Party  in  Posses- 
sion. 
{d)  Where  neither  Party  in  Pos- 
session. 


{c)  Cases  of  Debtor  and  Creditor. 
(d)  Factors  pending  Reclaiming 
Note  or  Appeal 

2.  Who  Appointed. 

3.  Recall 

4.  Powers. 


I.  Circumstances  in  which  Appointment  made, 

AND  Petitioners. 

1.  Nature  of  tlte  Office, — ^When  the  right  to  an  estate  or 
interest  becomes  the  subject  of  litigation,  the  parties  may  be 
at  issue  as  to  who  is  entitled  to  possess  the  subject  in  the 
meanwhile,  and  the  Court  may  be  asked  to  appoint  a  factor 
to  manage  the  subject  till  the  result  of  the  litigation  is  deter- 
mined, or  until  the  Court  are  satisfied  that  one  or  other  of 
the  parties  is  entitled  to  possession  during  the  remainder  of 
the  litigation.  Such  factors  are  termed  briefly  Factors 
Pending  Litigation. 

2.  W/iere  Sequestration  granted  without  a  Depending 
Action. — In  general,  where  neither  party  has  acquired  posses- 
sion of  the  property,  and  where  there  is  truly  a  competition 
regarding  it,  the  Court  will  not  decline  to  interfere,  although 
there  should  be  no  actually  depending  action  at  the  time  the 
petition  for  sequestration  is  presented,  provided  that  the  cir- 
cumstances otherwise  warrant  the  interposition  of  the  Court. 
This  proceeds  on  the  general  principle,  applicable  to  all 
classes  of  factors,.that  the  Court  will  interfere  to  protect  pro- 

2  B 
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perty  which  would  otherwise  be  unprotected.'     Thus  in  one 
case  *  a  minor,  the  heir  in  possession  of  an  entailed  estate, 
died  leaving  accumulated  rents  to  the  amount  of  £6$fiO0. 
His  heritage  fell  to  his  uncle  as  his  heir  of  entail  and  at  law; 
his  moveable  succession  went  to  his  father's  only  sister.   Some 
years  previously  the  heir  had  sold  his  reversionary  interest  in 
the  estates,  granting  a  conveyance  under  which  the  purchaser 
had  been  infeft.   The  minor's  tutors  had  repurchased  this  right 
with  the  minor's  funds,  and  became  bound,  in  the  event  of 
the  minor's  death  during  minority,  to  convey  to  the  heir  upon 
his  repaying  the  advances.     On  the  minor^s  death  the  heir 
claimed  half  the  executry  without  collation  of  his  life-interest 
in  the  entailed  estates  ;^  and  thereafter  uplifted  a  portion  of 
the  rents  of  the  estates  then  due,  and  intimated  that  he 
meant  to  make  up  titles  to  and  uplift  heritable  bonds  upon 
which  part  of  the  accumulated  funds  were  invested,  leaving 
the  executrix  to  call  him  to  account  in  the  event  of  the 
whole  executry  being  found  to  belong  to  her.    She  presented 
a  petition  for  sequestration  on  the  25th  of  November;  on 
the  2d  December  she  obtained  decree  as  executrix-dative  to 
the  last  heir,  and  at  the  same  time  libelled  a  summons  of 
declarator  and  adjudication  against  the  heir  for  determinii^ 
their  respective  rights ;   but  this  was  not  signeted  till  the 
14th.     The  petition  for  sequestration  came  on  for  advising 
on  the  loth,  and  ultimately  the  Court — Lord  Glenlee  dis- 
senting— granted   the  prayer.      "  I  admit,"  observed  Lord 
Cringletie  in  that  case,  "  that  generally  such  a  process  is  to 
be  received  as  incidental,  and  where  it  is  so  the  Court  will 
refuse  to  entertain  it  without  an  action  in  dependence  before 
them.     But  the  principle  of  these  cases  is  that  there  is  a 
party  in  possession  who  is  not  lightly  to  be  disturbed.   Now, 
that  very  principle  shows  the  propriety  of  interference  in  the 
present  case.     Here  no  one  is  in  possession."  * 

1  Anstruther  v.  Anstruther,  23d  Dec.  1831.  10  S.  185  ;  Cathcart  R 
Cathcart,  nth  Feb.  1829,  7  S.  392. 
'  Anstruther  v,  Anstruther,  sufira, 

«  Anstruther  v.  Anstruther,  i6th  August  1836^  2  S.  &  M*L.  369^ 
^  Anstruther  v.  Anstruther,  suprci^  p.  188  of  report. 
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{a)   W/tere  one  Party  is  in  Possession. 

3.  Party  in  Possession  on  an  ex  facie  title  will  not  readily 
be  disturbed, — The  general  limit  to  the  exercise  by  the  Court 
of  this  power  of  appointing  factors  pending  litigation  is  that 
a  party  is  already  in  possession  having  an  ex  facie  legal  title 
to  possess.^  "I  must  say,"  observed  Lord  Justice-Clerk 
Inglis  in  one  case,^  "  that  I  have  never  seen  an  example  of  a 
sequestration  of  the  rents  of  a  landed  estate,  where  it  was 
admitted  that  the  party  against  whom  the  application  was 
presented  was  in  the  entire  possession  and  control  of  the 
estate  under  a  disposition  ex  facie  absolute ;  and  I  am  not 
prepared  to  grant  a  sequestration  of  the  rents  of  a  landed 
estate  under  such  circumstances."  And  in  that  case  the 
Court  refused  to  sequestrate,  pending  the  reduction  of  a  dis- 
position, ex  facie  absolute,  though  admittedly  in  security  of 
advances,  under  which  the  disponee  had  been  infeft  during 
the  granter*s  lifetime.  In  another  case  the  Court  recalled  a 
sequestration  of  the  teinds  of  a  parish  which  had  been 
granted  without  intimation  to  the  heritor  who  petitioned  for 
recall,  being  satisfied  that  the  heritor  was  in  possession  of 
the  teinds  on  a  prima  facie  title.*  Lord  President  McNeill 
there  observed — "  Sequestration  is  awarded  in  cases  either 
when  there  is  no  one  in  possession,  or  when  the  possession 
has  been  of  very  recent  date  ;  but  it  is  contrary  to  our  usual 
practice  to  sequestrate  a  subject  which  has  been  for  a  long 
period  in  the  possession  of  anyone."*  But  in  one  very 
special  case  the  deed  of  entail  under  which  a  party  had  pos- 
sessed an  estate  for  forty-four  years,  thirty-eight  of  which 
had  been  without  challenge,  was  set  aside  on  the  grounds  of 
forgery.  Immediately  thereafter,  the  defender  in  the  reduc- 
tion having  died,  his  heir  took  infeftment  on  a  fee-simple 
disposition  alleged  to  have  been  granted  some  weeks  after 

^  As  regards  the  English  practice  in  this  matter,  see  Kerr  on 
Receivers,  pp.  81  to  86. 

'  Hawarden  v,  Dunlop,  31st  May  1861,  23  D.  923. 

^  Wood  V,  Mackintosh,  20th  Feb.  1862,  24  D.  563. 

*  See  also  Berry  v,  Anderson,  17th  Dec.  1822,  2  S.  91  ;  Boaz  v, 
Loudon,  26th  Jan.  1828,  6  S.  462;  Howatson  v,  Murdoch,  15th  Dec 
1830^  9  S.  188. 
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the  entail  by  and  in  favour  of  the  same  parties.     The  exist- 
ence of  this  deed  had  never  been  hinted  at  during  all  the 
intervening  period,  and  a  reduction  of  it  also  was  brought  on 
the  ground  of  forgery.  Previous  to  the  raising  of  the  first  action 
of  reduction  the  heir  of  entail  in  possession  under  the  deed 
afterwards  reduced  had  granted  a  trust-disposition  for  behoof 
of  his  creditors,  and  the  trustee  was  infeft  and  entered  into  pos- 
session and  management  of  the  estate.     In  a  petition  at  the 
instance  of  the  pursuer  of  both  actions  of  reduction,  the  trus- 
tee consenting,  the  estate  was  sequestrated  and  a  factor  ap- 
pointed.'    Again,  where  the  competition  is  between  an  heir 
of  entail  and  a  party  seeking  to  disregard  the  entail,  the 
latter  being  infeft  and  in  possession,  the  Court  may  appoint 
a  factor.^ 

4.  Where  Respondent  in  Natural  Possession, — The  party 
resisting  the  appointment  of  a  factor,  however,  does  not 
always  require  to  be  infeft.  He  may  be  merely  in  the 
natural  possession  of  the  estate.  Indeed,  speaking  generally, 
the  bare  fact  of  infeftment  is  of  comparatively  little  value  in 
determining  whether  or  not  the  estate  should  be  seques- 
trated.* Thus,  it  was  only  with  considerable  hesitation  that 
the  Court  appointed  a  factor  on  the  application  of  a  party 
who  had  adjudged  the  lands  in  implement  of  missives  of  sale 
between  him  and  the  last  proprietor,  and  was  infeft  on  a 
charter  following  thereon,  but  whose  title  had  been  brought 
under  challenge  by  the  heir  who  was  in  the  natural  posses- 
sion of  the  lands,  and  who  refused  to  implement  a  decree 
of  removing  which  the  petitioner  had  obtained.* 

5.  Possession  must  have  been  Peaceable, — But  in  order  to 
produce  such  results  the  possession  "must  be  unequivocal 


^  Macfarlane  v,  Graham,  14th  Nov.  1851,  14  D.  32. 

2  See  ififra,  sec.  14,  and  also  Bailey  v,  Scott,  24th  May  i86c^  22  D- 
1 105. 

3  See  Elliot  v.  Pringle's  Trustees,  27th  May  1843,  5  D.  1075 ;  Boyk 
V.  Cochrane,  i6th  July  1847,  9  D.  1503;  Viscountess  Hawardcn  r. 
Dunlop,  8th  July  1862,  24  D.  1267. 

*  Russell  r.  M*Inturner,  nth  Mar.  1847,  9  D.  989. 
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and  peaceable — that  is  to  say,  possession  must  have  been 
clearly  attained  before  the  competition  arose."  ^  Thus,  in 
one  case,  the  substitute  heir  under  a  deed  of  entail  which 
had  never  been  recorded  in  the  register  of  tailzies,  and  which 
authorised  the  contraction  of  debt,  but  which  contained  an 
apparently  sufficient  prohibition  against  altering  the  order 
of  succession,  died  leaving  a  trust-disposition  and  settlement 
by  which  he  conveyed  his  whole  estate,  including  the  en- 
tailed lands,  to  trustees  for  payment  of  debts  and  for  the 
purpose  of  executing  a  new  entail  upon  a  different  series  of 
heirs  from  those  called  by  the  original  entail.  Infeftment 
was  taken  in  this  trust-deed  on  the  day  of  the  truster's 
funeral.  A  little  more  than  a  month  thereafter  the  heir 
under  the  original  entail,  having  served  as  such,  brought  a 
reduction  of  the  trust-deed  and  infeftment  thereon,  so  far  as 
related  to  the  entailed  estate,  as  being  a  contravention  of 
the  entail,  and  applied  for  a  factor.  The  Court  granted  the 
application,  holding  that  there  had  not  been  so  complete  a 
change  of  possession  as  to  entitle  the  trustees  to  retain 
possession  until  the  issue  of  the  reduction.* 

6.  Where  Petitioner  is  in  Possession  of  the  Estate. — The 
ordinary  case  is  that  of  a  party  not  in  possession  seeking  to 
have  a  factor  appointed  against  the  adverse  possession  of 
another,  and  where  the  petitioner  is  the  party  who  is  feudal 
proprietor  of  the  estate,  the  Court  will  in  general,  it  is 
thought,  refuse  the  application  on  the  ground  that  an  estate 
in  such  circumstances  does  not  require  protection,  at  all 
events  on  behalf  of  the  petitioner.  But  in  one  case  the 
petitioner  set  forth  that  he  had  sold  the  estate  by  missives 
exchanged  between  him  and  the  purchaser,  who  had  there- 
after exercised  various  acts  of  proprietorship,  but  was  now 
attempting  to  withdraw  from  the  purchase,  in  consequence 


1  Campbell  v.  Campbell,  27tli  May  1864,  2  M.  (H.L.)  ^i—per  Lord 
Chancellor  Westbury,  p.  45  ;  Innes,  23d  June  1807  ;  M.  r.  Tailzie,  App. 

No.  13- 

«  Elliot  V.  Pringle's  Trustees,  27th  May  1843,  5  D.  1075.     See  as  to 
the  presumption  in  favour  of  Entails  generally,  in/ra^  sec.  13. 
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of  which  an  action  of  declarator  and  for  implement  was 
about  to  be  raised  against  him ;  and  that  in  the  meantime 
the  farms  on  the  estate  were  falling  out  of  lease.  The 
alleged  purchaser  denied  that  the  purchase  had  been  com- 
pleted, and,  as  having  no  interest,  did  not  oppose  the  appli- 
cation, which  the  Court  granted.^  Similarly,  a  factor  was 
appointed  on  the  petition  of  the  trustee  on  the  sequestrated 
estate  of  a  party  deceased  and  of  the  heir  of  the  bankrupt, 
pending  a  submission  between  the  trustee  and  the  purchaser 
of  the  heritable  subjects,  who  declined  to  accept  the  title 
offered  by  the  trustee,  and  contended  that  he  was  entitled  to 
resile  from  his  bargain.^  In  another  case  a  wife  was  infeft, 
stantc  matrimonio^  in  certain  lands  under  a  disposition  which 
narrated  that  the  price  had  been  paid  by  her,  and  excluded 
all  right  on  the  part  of  her  husband  to  the  lands  or  rents. 
Some  years  afterwards  her  husband  brought  a  challenge  of 
this  right  and  interpelled  the  tenants  from  paying  the  rents 
to  her.  She  thereupon  presented  a  petition  for  a  factor, 
which  the  Court  granted  although  her  husband  opposed 
The  Court  there  observed  that  had  the  husband  petitioned 
and  the  wife  opposed  they  would  have  had  more  difficulty 
in  interfering,  in  respect  of  her  clear  ex  facie  title  to  the 
subjects  ;  and  on  this  ground  they  appointed  her  nominee  to 
be  factor.^ 


(U)   Wliere  no  07ie  in  Possession, 

7.  Where  Competition  between  Heir  and  Party  founding 
on  Deed  of  Last  Proprietor. — Besides  that  arising  from  pos- 
session, there  are  other  presumptions  which  the  Court  M-ill 
take  into  consideration  in  determining  an  application  for  a 
factor  pending  litigation.  Of  these  one  of  the  most  impor- 
tant occurs  where  the  litigation  relates  to  the  validity  of  the 
trust  or  other  deed  of  the  last  proprietor.     In  such  a  case 


^  Buchanan  v.  Paterson,  19th  Dec.  1833,  12  S.  232. 
2  Esson,  19th  July  1851,  14  D.  10;  see  also  Douglas  v.  Jones,  18th 
Dec.  1829,  8  S.  274. 

*  Paterson  v.  Waddell,  i8th  Nov.  1837,  16  D.  79, 
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the  party  founding  on  the  deed,  as  in  a  question  with  the  heir- 
at-law,  will  usually  be  found  entitled  to  prevail^  and  to  obtain 
the  appointment  of  a  factor  or  the  possession  of  the  estate  on 
his  own  account,  according  to  what  he  asks  the  Court  to  do. 

Where  Party  founding  on  Deed  is  Petitioner, — Thus,  where 
a  testator  died  leaving  considerable  heritable  and  moveable 
property,  certain  parties  claiming  to  be  beneficiaries  under 
his  settlement  petitioned  for  sequestration  of  his  estate  and 
the  appointment  of  a  factor.  The  heir-at-law,  who  had 
served  heir  of  line  and  of  conquest  to  the  heritage,  opposed, 
on  the  grounds  that  the  settlement  under  which  the  peti- 
tioners claimed  was  not  truly  the  settlement  which  the 
testator  intended  should  regulate  his  succession,  and  that  its 
terms  conferred  no  title  upon  the  petitioners  to  claim  the 
lands  which  they  asked  the  Court  to  sequestrate.  But  the 
Court,  holding  that  there  was  truly  a  competition  for  the 
estate,  and  that  the  respondent's  service  was  not  a  sufficient 
obstacle,  granted  the  prayer  of  the  petition.^  In  another 
case  two  sets  of  petitioners  claimed  respectively  the  whole 
residue  of  the  trust-estate  of  a  party  deceased  under  his 
trust-settlement,  and  raised  separate  actions  against  the 
heir-at-law  of  the  truster,  who  had  made  up  titles  to  him 
and  entered  into  possession  of  all  his  heritable  property. 
The  heir-at-law  in  defence  maintained  that  the  trusts  had 
lapsed,  and  that  they  were  ineffectual  to  convey  at  all  events 
heritage.  During  the  dependence  of  the  actions,  which  were 
conjoined,  the  pursuers  presented  a  joint-petition  for  the 
appointment  of  judicial  factor  to  act  in  room  of  the  trustees, 
for  the  purpose  of  managing  and  carrying  the  purposes  of 
the  trust  into  execution.  The  Court  appointed  a  factor,  but 
only  "  as  factor  on  the  trust-estate  and  effects "  of  the  de- 
ceased, and  "  reserved  to  both  parties  all  pleas  competent  to 
them  in  the  actions  now  in  dependence."  ^ 

Wlure  Party  founding  on  Deed  is  Respondent, — On  the 
other  hand,  where  trustees  were  infeft  and  in  possession,  the 

*  Hyndfordi/.  Dickson,  5th  Dec.  1769,  M.  14,347. 

*  Fraser  v.  Thorbum,  15th  Dec.  1855,  18  D.  264. 

*  Brown  v,  Robertson,  29th  May  1845,  7  ^'  745- 
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Court  refused,  at  the  instance  of  the  heir,  to  sequestrate 
pending  a  reduction  on  the  ground  of  death-bed.'  Similarly, 
in  another  case,  the  Court  also  refused  the  petition  where 
trustees  alleged  that  they  were  in  possession  and  offered 
caution  ; '  but  there  no  action  was  actually  in  dependence.' 
In  another  case,  where  the  trustees  of  a  deceased  proprietor 
had  entered  into  possession,  although  they  were  not  infeft, 
the  Court  refused  to  sequestrate  the  estate  at  the  instance  of 
the  truster's  heir-at-law,  who  had  lodged  defences  to  an 
action  of  constitution  brought  by  the  trustees  against  him, 
and  had  instituted  a  reduction  of  their  title.* 

8.  Where  Party  founding  on  Deed  cannot  obtain  an  Active 
Title, — But  parties  founding  on  a  deed  will  not  always  be 
entitled  to  prevail.  If  they  are  not  only  neither  infeft  nor  in 
possession,  but  are  not  in  a  position  to  obtain  an  active  title, 
the  estate;  being  thus  in  an  unprotected  condition,  will 
usually  be  taken  under  the  care  of  the  Court.  This  is  well 
illustrated  by  one  case.  There  the  proprietor  of  heritable 
and  moveable  property  disponed  his  whole  estate  to  his  law- 
agent  by  a  disposition  ex  facie  absolute,  but  admittedly  in 
security  of  advances.  The  disponee  was  infeft  in  the  heritage 
during  the  lifetime  of  the  granter,  but  as  regards  the  move- 
ables the  disponee  could  not  obtain  confirmation  owing  to  cer- 
tain disputes  respecting  the  domicile  of  the  deceased  which 
were  likely  to  be  of  some  duration.  The  Court,  in  this  state 
of  matters,  in  a  petition  at  the  instance  of  the  heir  and 
next-of-kin  of  the  deceased,  for  sequestration  both  of  the 
heritable  and  the  moveable  property,  on  the  ground  that  the 
debts  in  consideration  of  which  the  disposition  was  granted 
were  not  really  due,  and  that  the  disposition  itself  was  null,  re- 
fused to  interfere  with  the  disponee*s  possession  of  the  heri- 
tage, but  appointed  a  factor  on  the  moveable  property.  Lord 
Justice-Clerk  Inglis  there  observed — "The  whole  moveable 
estate  is  ///  bofiis  defunctiy  and  there  is  nobody  with  any  title 


1  Mackay  v,  Rollo,  13th  Feb.  1824,  2  S.  593  (711). 

2  Lcith  V,  Br>'ce,  8th  July  1830,  8  S.  1027. 

*  See  supra,  sec.  2. 

*  Gilmour  v.  Gilmour's  Trustees,  i8th  July  1850,  12  D.  1266. 
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to  intromit  with  or  uplift  any  part  of  it,  and  there  is  no  im- 
mediate prospect  of  anybody  obtaining  such  a  title.  Now 
it  appears  to  me  that  that  is  just  the  state  of  matters  in 
which  it  is  right  for  the  Court  to  interfere."  * 

9.  Where  Proving  the  Tenor  necessary  to  Set  up  the  Deed, — 
Further,  the  presumption  in  favour  of  the  trust-deed  and  those 
founding  on  it  arises  only  when  the  deed  is  actually  in  exist- 
ence. Thus,  parties  who  had  raised  an  action  of  proving  the 
tenor  of  a  deed  which  they  alleged  had  been  executed  in 
their  favour,  but  had  been  destroyed  by  the  granter  while 
insane,  were  found  not  entitled  to  obtain  the  appointment  of 
a  factor  against  certain  other  parties  who  had  confirmed  as 
executors-dative  qua  next-of-kin,  who  had  obtained  a  general 
service  as  heirs-portioners  to  the  deceased,  and  who  were  in 
possession  of  the  moveable  estate  and  the  title-deeds.' 

10.  Wliere  Question  as  to  whet/ier  Property  carried  by 
General  Disposition, — Where  the  question  is  as  to  whether  a 
particular  estate  is  carried  by  a  general  disposition,  the 
inclination  of  the  Court  is  to  prefer  the  general  disponee  to 
the  appointment  of  a  factor.  But  if  the  estate  be  entailed, 
the  presumption  is  the  other  way,  unless  the  entail  be  ob- 
viously or  admittedly  defective.* 

11.  Wlure  Beneficiaries  ask  for  a  Factor, — Where  the 
question  relates  not  to  the  validity  of  the  trust-deed,  but  to 
the  right  of  the  trustees  to  act  under  it,*  different  considcra^ 
tions  prevail,  and  the  Court  will  incline  to  appoint  a  factor 
at  the  instance  of  the  beneficiaries,  if  it  should  appear  that 
pending  the  dispute  there  is  no  one  to  administer  the  c.Htatc, 
Thus,  where  a  litigation  arose  as  to  the  right  of  a  party  U; 
be  sisted  in  process  of  multiplepoinding  as  trustee  under  a 

^  Hawarden  v,  Dunlop,  31st  May  i86f,  23  D,  <>2> 

'  Laing  v,  Dick,  6th  March  1834,  12  S.  527, 

'  Catton  V,  Mackenzie,  i6th  March  1^70,  9,  M,  71^;  'U%*m%%  v. 
Thorns,  27th  March  1865,  3  M.  776.  5>ec  Carnpf^JI  v.  fiuttpSttW^  mS% 
Dec  1878,  6  R.  310,  off:  8th  July  1880,  7  K,  'WA^,,  %f/f,. 

^  As  regards  faaors  on  trust  estates  generally,  fee  (Mi%\f.  \  S  i. 
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deed  of  assumption  granted  by  the  sole  surviving  trustee 
who  had  since  died,  the  Court,  at  the  instance  of  claimants 
in  the  multiplepoinding,  in  respect  that  the  party  had  ncv'cr 
been  in  possession,  sequestrated  the  estate  and  appointed  a 
factor.^  Again,  where  two  persons  alleged  they  had  been 
assumed  as  trustees  under  a  private  settlement  of  which  all 
the  original  trustees  had  resigned  or  died,  and  their  title  wzs 
disputed  by  each  other,  the  Court,  on  the  petition  of  the 
party  having  the  first  beneficiary  interest  under  the  tnist, 
sequestrated  the  rents  of  the  estate  and  appointed  a  factor.* 
And  in  a  subsequent  stage  of  this  case  the  Court  refused  to 
recall  the  appointment,  although  the  title  of  one  of  the 
claimants  for  the  office  of  trustee  had  been  found  to  be  bad.* 

12.  P resumptioji  of  Legitimacy. — Another  important  pre- 
sumption is  the  presumption  of  legitimacy.  Where  the  heir 
enjoys  the  status  of  legitimacy,  and  that  is  challenged,  the 
Court  will  not  deprive  him  of  his  right  to  possess  the  estate 
which  is  the  subject  of  competition,  unless  ^l  prifna  facie  cast 
be  made  out  against  his  legitimacy.*  This  matter  underwent 
a  very  full  discussion  in  the  Breadalbane  case,*  which  was 
taken  to  the  House  of  Lords  on  this  point  as  well  as  on  the 
merits.  There  the  heir's  right  to  the  estates  was  challenged 
on  the  ground  that  his  father,  who  had  never  possessed 
them,  was  illegitimate ;  but  the  Court  refused  an  application 
for  a  factor  by  the  other  claimant  on  the  ground  that  the 
heir's  father  had  enjoyed  unchallenged  the  status  of  legiti- 
macy during  a  long  course  of  years,  while  the  petitioner's 
case  rested  almost  wholly  on  mere  allegation.  "  The  status 
of  legitimacy,"  observed  Lord  Curriehill  in  that  case,'  "cam'es 


*  Christy  v,  Paul,  loth  July  1834,  12  S.  917. 

^  Home  V.  Hunter,  7th  March  1833,  11  S.  538. 
^  Hunter  v.  Home,  7th  Feb.  1834,  12  S.  406. 

*  Burden  v.  Burden,  3d  July  1834, 12  S.  871 ;  Monro  r.  Graham,  15th 
Dec.  1849,  II  D.  1202;  Aikman  v,  Aikman,  20th  July  1859,21  D.i374'i 
Campbell  v.  Campbell,  27th  Junesi863,  1  M.  991,  aj^,  27th  May  1864,2 
M.  (H.L.)  41. 

*  Campbell  v.  Campbell,  supra. 
"  I  M.  p.  looi. 
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with  it  several  very  sacred  rights,  social  and  patrimonial ;  and 
no  person  who  has  been  in  the  actual  enjoyment  of  that 
status^  and  in  the  exercise  of  the  rights  which  it  confers, 
ought  upon  light  or  uncertain  grounds  to  be  deprived  of  the 
continued  enjoyment  of  that  status  and  of  these  rights.  Still 
less  ought  a  person,  whose  own  legitimacy  is  unchallenged 
and  undoubted,  to  be  subjected  to  such  a  deprivation  on  an 
unsupported  allegation  of  the  illegitimacy  of  his  father,  if  no 
such  allegation  shall  appear  to  have  ever  been  made  or 
suggested  during  that  father's  own  lifetime,  or  until  long 
after  he  has  gone  to  his  grave.  I  do  not  think  that  in  the 
present  state  of  the  proceedings  the  petitioner's  allegation 
can  be  held  to  be  sufficiently  supported  to  the  effect  of  pre- 
venting the  respondent  from  continuing  in  the  meantime  to 
enjoy  that  status  of  legitimacy  which  was  held  by  his  father 
all  his  lifetime  and  never  has  been  called  in  question  until 
now,  when  he  has  been  more  than  a  dozen  years  in  his 
grave."  The  allegation  which  was  made  was,  that  at  the 
date  when  the  respondent's  grandfather  was  married  to  his 
gfrandmother  she  was  already  the  wife  of  another  man.  And 
in  proof  of  this  certain  certificates  were  produced  which  were 
alleged  to  relate  to  the  parties ;  but  the  whole  allegations 
were  met  by  a  positive  denial  on  the  part  of  the  respondent 

13.  WJiere  Competition  between  Heir  of  Entail  and  Party 
seeking  to  set  aside  tlie  Entail. — Again,  where  a  competition 
arises  between  an  heir  of  entail  and  a  party  who  seeks  to 
disregard  the  entail,  the  general  presumption  is  in  favour  of 
the  heir.  Thus  in  one  case  an  heir  who  had  been  in  posses- 
sion of  an  estate  under  an  entail  for  nearly  forty  years, 
acquired  right  to  and  made  up  titles  under  an  adjudication, 
which  it  was  alleged  he  had  obtained  through  the  interven- 
tion of  a  friend  in  order  to  alter  the  order  of  succession. 
He  thereafter  executed  a  new  entail,  which,  however,  re- 
mained latent  till  his  death,  and  his  possession  continued  to 
be  ostensibly  under  the  original  entail.  On  his  death  the 
heir  under  the  new  entail  made  up  titles  and  was  infeft,  but 
obtained  no  actual  possession.  The  Court,  on  the  applica- 
tion of  the  next  substitute  under  the  earlier  entail,  seques- 
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trated  the  estate  and  appointed  a  factor.*  It  might  have 
been  different  if  the  possession  of  the  granter  of  the  new 
entail  could  have  been  ascribed  to  the  adjudication.*  In 
another  case  the  general  disponee  of  an  heir  of  entail  raised 
an  action  challenging  the  entail,  and  for  declarator  she,  as 
general  disponee,  was  entitled  to  the  entailed  estates.  She 
attempted,  but  unsuccessfully,  to  obtain  herself  infeft  therein, 
whereas  the  next  substitute  of  entail  was,  after  competition 
with  her,  served  heir  of  tailzie  and  provision  to  the  last  heir; 
but  he  obtained  no  possession.  In  these  circumstances  the 
Court  refused  an  application  by  her  for  a  factor.^  The  pre- 
sumption in  favour  of  the  heir  of  entail  ceases  where  there  is 
privia  facie  case  against  the  validity  of  the  entail ;  and  the 
Court  will  then  usually  appoint  a  factor,  unless  some  one  be 
in  possession.* 

14.  IV/iere  Party  seeking  to  Disregard  tlu  Entail  is  Infeft 
and  in  Possession, — But  where  the  party  who  seeks  to  disre- 
gard the  entail  has  obtained  infeftment  and  is  in  actual 
possession  of  the  estates,  the  two  presumptions — in  favour 
of  possession  and  in  favour  of  the  entail — being  in  collision, 
the  Court  may  appoint  a  factor,  and  thus  not  give  the  un- 
controlled possession  pending  the  litigation  to  either  party. 
Thus  in  one  case  a  party  was  infeft  during  the  lifetime  of 
an  heir  last  in  possession  upon  a  disposition  by  the  heir 
ex  facie  absolute,  but  admitted  to  be  in  security  of  advances, 
and  expressly  referring  to  the  deeds  of  entail  as  the  deeds 
under  which  the  lands  were  held  by  the  granter,  and  declar- 
ing that  it  was  granted  to  the  fullest  extent  to  which  the 
granter  could  lawfully  go  but  no  more.  Pending  a  compe- 
tition as  to  the  amount  of  the  advances  due  by  the  granter 


1  Cathcart  v.  Cathcart,  nth  Feb.  1827,  7  S.  392, 

2  See  Hawley  v.  Dalhouse,  quoted  in  note  to  Cathcart  v,  Cathcart, 
supra. 

3  Catton  V,  Mackenzie,  i6th  Mar.  1870,  8  M.  713 ;  see  also  Maday 
V.  Dalr>'iTiple,  9th  Mar.  1796,  M.  5239;  Borthwick  v,  Glassford,  28lh 
Feb.  1 861,  23  D.  632  ;  Pad  wick  v,  Stewart,  3d  June  187 1,  9  M.  793. 

*  Thorns  V.  Thorns,  27th  Mar.  1865,  3  M.  776;  Elliot  v,  Pringle's 
Trustees,  27th  May  1843,  5  D.  1075. 
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etween  the  party  thus  infeft  and  the  heir  of  entail  who  was 
ot  infeft,  the  Court,  on  the  application  of  both  parties, 
ppointed  a  factor.  Thereafter  the  heir  of  entail  completed 
er  titles,  but  the  Court  refused  an  application,  made  by  her 
-"hile  the  dispute  still  existed,  to  recall  the  factory .^  But 
-"here  there  was  a  strong  presumption  against  the  validity  of 
ie  entail  the  Court  declined  to  dispossess  at  the  instance  of 
ie  heir  of  entail  the  party  who  was  infeft  and  in  possession, 
nd  who  but  for  the  entail  was  entitled  to  possess  the  estate 
ending  a  litigation  as  to  the  validity  and  extent  of  a  trust- 
eed.' 

15.  Where  Respondent  vergens  ad  inopiam.  —  Where  it 
an  be  shown  that  the  respondent  is  vergens  ad  inopiam^  or 
5  dilapidating  the  property,  or  is  taking  steps  adverse  to 
hose  whose  interest  is  undoubted,  the  Court  may  appoint  a 
aw:tor  in  cases  in  which  they  might  otherwise  have  declined 
o  interfere.^  But  it  is  a  counterbalancing  element  which 
he  Court  will  consider,  leading  them  to  refuse  to  make  an 
ippointment,  that  the  party  in  possession  offers  to  find 
aution  for  his  intromissions.* 

{c)  Factor  in  Cases  of  Debtor  and  Creditor. 

16.  The  Court  may  also  appoint  factors  pending  litigation 
it  the  instance  of  creditors.  Such  appointments  are  less 
x>mmon  now  than  they  were  when  an  action  of  ranking  and 
lale  was  the  only  way  of  giving  effect  to  the  rights  of  credi- 
ors  against  the  heritable  estate  of  a  bankrupt  and  non-mcr- 
antile  debtor.  A  factor  was  appointed  to  manage  the  estate 
luring  the  process  of  ranking  and  sale.* 

*  Hawarden  v.  Dunlop,  8th  July  1862,  24  D.  1267. 

*  Thorns  V.  Thorns,  27th  Mar.  1865,  3  M.  776;  see  also  Elliot  v. 
>ringle's  Trustees,  27th  May  1843,  5  D.  1075. 

»  Marshall  v,  Graham,  5th  Jan.  1859,  21  D.  20^— per  Lord  Justice- 
:ierk  Inglis  ;  Bailey  v,  Scott,  24th  Mar.  i860,  22  D.  204  ;  Campbell  v. 
Tampbell,  27th  June  1863,  i  M.  991— /^r  Lord  Ardmillan,  1008. 

*  Leith  V,  Bryce,  8th  July  1830,  8  S.  1027 ;  Macdowall  v,  Loudon, 
r4th  Nov.  1849,  12  D.  170;  Chambers  t?.  Camithers,  14th  July  1849,  ^i 

:>.  1359. 

*  See  Bell,  Comm.  5th  ed.,  ii.  262  (7th  ed.  244). 
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17.  W/iere  Proprietor  is  in  Possessioti. — ^**If  an  estate 
which  is  attached  by  creditors,  but  still  in  the  debtors  pos- 
session, be  not  insolvent,  the  debtor  cannot  be  deprived  of 
the  possession  by  a  sequestration,  so  long  as  he  continues  to 
pay  the  interest  of  the  debts." '  The  foundation  of  sequestra- 
tion is  the  competing  diligence  of  creditors.*  An  appa- 
rent heir  has  been  held  entitled  to  apply  for  a  factor,*  but  it 
would  appear  only  where  his  ancestor  was  insolvent*  A 
ranking  and  sale  at  the  instance  of  creditors  proceeds  on  the 
assumption  of  insolvency.*  In  one  very  special  case  the  pro- 
prietor of  an  entailed  estate  was  supposed  to  be  dead  but  was 
afterwards  discovered  to  be  alive.  He  had  incurred  a  consi- 
derable amount  of  debt,  some  of  which  was  secured  over  his 
entailed  estate  ;  and  previous  to  his  supp>oscd  death  he  had 
executed  a  trust-deed  for  behoof  of  his  creditors.  His  son  made 
up  a  title  as  heir,  and  granted  securities  over  the  heritable  pro- 
perty for  debts  of  his  own.  After  intelligence  that  the  father 
was  still  alive  had  been  received,  certain  of  his  heritaUe 
creditors  who  had  not  acceded  to  his  trust-deed  petitioned 
the  Court  to  sequestrate  the  whole  revenue  of  the  entailed 
estate  during  his  lifetime  and  to  appoint  a  factor  thereon ; 
and  ultimately,  on  the  son  consenting  under  a  reservation  of 
the  rights  of  all  parties,  the  Court  made  an  appointment  as 
agreed  upon.®  In  another  case  the  Court  sequestrated  at 
the  instance  of  an  adjudging  creditor,  pursuer  of  a  ranking 
and  sale,  although  the  deceased  proprietors'  widow,  who 
had  been  infeft  in  locality  lands,  but  subsequent  to  the  rank- 
ing and  sale,  opposed.^ 

18.  WItere  there  is  a  Trustee  for  BeJioof  of  Creditors.^ 
"  Although,"  says   Mr  Bell,'  "  it  might  be  thought  that  a 

1  Bell,  Comm.  5th  ed.  ii.  263  (7th  ed.  244). 

»  Graham  v.  Fraser,  13th  Feb.  1745,  M.  I4»345 ;  Robinson  r.  E«rf 
of  Fife,  2d  July  1825,  4  S.  134  ;  Erskine,  ii.  12,  56. 

»  Campbell,  15th  June  1782,  M.  I4>350i  overruling  Blackwood,  24tk 
July  1 78 1,  M.  14,349- 

*  Bell,  Comm.  5th  ed.  ii.  263  (7th  ed.  245). 

*  Bell,  Comm.  5th  ed.ii.  252  (7th  ed.  234). 
«  Forbes  v.  Cunningham,  5th  July  1836,  14  S.  1093. 
"'  Willet  r.  Ross,  i8th  Jan.  1822,  i  S.  237. 

*  Comm.  5th  ed.  ii.  263  (7th  ed.  245). 


Chap,  xiii.]       FACTORS  PENDING  LITIGATION.  399 

trustee  in  possession  for  the  benefit  of  creditors  under  a 
private  trust  should  not  be  obliged  to  yield  to  sequestration, 
the  Court  has  held  otherwise  in  a  recent  case." '  And  where 
adjudging  creditors  brought  a  ranking  and  sale  of  an  estate 
which  had  been  conveyed  to  trustees  for,  inter  alia^  the  pay- 
ment of  debts  (the  trustees  being  infeft),  and  had  also  obtained 
decree  of  maills  and  duties,  the  Court,  at  their  instance, 
sequestrated  the  estate  and  appointed  a  factor.^  In  another 
case,  a  postponed  heritable  creditor  having  brought  a  ranking 
and  sale,  and  the  debtor  in  the  primary  securities,  which 
nearly  exhausted  the  heritable  estate,  having  applied  for  a 
factor,  the  Court  made  the  appointment,  notwithstanding 
the  opposition  of  the  trustee  in  the  proprietor's  sequestration 
under  the  Bankruptcy  Act*  But  the  mere  fact  that  no  one 
b  in  possession  owing  to  the  death  of  the  trustee  will  not 
give  a  creditor  who  has  acceded  to  the  trust  a  title  to  obtain 
the  appointment  of  a  factor.* 

19.   Wlure  Creditor  in  Possession, — On  the  other  hand, 
irhere  a  particular  creditor  is  lawfully  in  possession  of  the 
mbjects  which  it  is  desired  to  sequestrate,  he  will  not,  gene- 
ally  speaking,  be  ousted  by  a  factor.*    But  where  a  heritable 
rcditor  infeft  and  in  possession  disputed  that  certain  an- 
ilities  were    properly    constituted    real    burdens    on    the 
ibject,  the  Court,  on  the  application  of  the  annuitants^ 
questrated  and  appointed  a  factor.* 


*  Maxwell  v.  Russell,  9th  June  18 19,  F.C. 

^  Bank  of  Scotland  v,  Ogilv/s  Trustees,  13th  Feb.  1829,  7  S.  412. 
also  Cruttcnden  v.  Rattray,  2d  Dec  1824,  3  S.  247. 
Caddell  v.  Bell,  2d  July  1831,  9  S.  873.    Sec  also  Scott  v.  Scott, 
Mar.  1847,  9  D.  921  ;  Inglis,  26th  Feb.  1850,  12  D.  913. 
Littlejohn  v.  Hamilton,  15th  Dec.  1832,  9  S.  217,  rtv,  8th  July  1834, 
and  S.  380.     See  also  Smith  v,  Hamilton,  loth  July  1830,  8  S. 
Littlejohn  t?.  Hamilton,  14th  Feb.  1834, 12  S.452. 
Buchanan  V.Gray,  3d  Aug.  1782,  M.  14,350;  Cattanach  v.  Fraser, 
ne  1707,  M.  14,342  ;  Hutchinson  v,  Gordon,  14th  Feb.  1833,  11  S. 
ady  Elibank  v.  Royal  Exchange  Assurance  Company,  6th  June 
I  S.  680;  Watson  v.  Shand,  1 5th  Dec.  1849, 12  D.  394. 
lloch  v.  Erskine,  ist  July  1843,  reported  24th  June  1846,  8  D. 
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20.  W/iere  Preferable  Creditor  is  Petitioner, — ^It  is  anotbcr 
aspect  of  the  rule  that  the  Court  will  not  appoint  a  factor 
unless  there  is  truly  a  competition,  that  they  will  not  inter- 
fere on  behalf  of  a  heritable  creditor  who  has  remedies  open 
to  him  at  common  law.^  Where  a  heritable  creditor  having 
a  power  of  sale  petitioned  for  a  factor  to  carry  through  the 
sale  in  order  that  the  petitioner  might  become  the  purchaser, 
the  Court  refused  the  petition.* 


{d)  Factors  pending  Reclaiming  Note  or  Appeal. 

21.  The  Court  have  frequently,  as  we  have  seen,  refused 
to  appoint  a  factor  where  the  petitioner  had  not  made 
out  a  prima  facie  case,  but  rested  on  bare  allegations. 
This  can  no  longer  be  said  when  he  holds  the  judgment  of  a 
Lord  Ordinary  or  other  Court  of  first  instance,  and  still  less 
when  that  judgment  is  affirmed  by  the  Inner  House  but  the 
case  has  gone  on  appeal  to  the  House  of  Lords. 

22.  Factor  pending  Reclaiming  Note, — Nevertheless,  the 
Court,  it  would  appear,  are  averse  to  change  the  state  of 
possession  by  appointing  a  factor  pending  the  issue  of  a 
reclaiming  note.  Thus,  a  party  who  had  obtained  decree  in 
a  declarator  of  marriage  against  a  woman,  was  found  not 
entitled  during  the  period  between  the  date  of  decree  and  its 
becoming  final  to  have  her  estate  sequestrated  and  a  factor 
named  thereon.*  Again,  a  creditor  adjudged  an  estate  and 
took  infcftment.  The  debtor,  who  was  in  possession,  there- 
upon brought  a  reduction  of  the  creditor's  title  in  which  he 
was  unsuccessful  before  the  Lord  Ordinar>'.  On  a  reclaim- 
ing note  the  Court  refused  to  sequestrate  the  estate  and 
appoint  a  factor  at  the  instance  of  the  adjudging  creditor.* 
"  Possession,"  observed  Lord  Jeffi-ey  there,  "is  in  all  cases  the 


1  Tweedie  v.  Beattie,  2d  July  1836, 14  S.  1078,  overruling  Thistle  Bank 
V,  Steven,  19th  Dec.  1834, 13  S.  219. 

'  Stirling's  Trustees,  ist  June  1865,  3  M.  851. 
^  McGregor  v,  M*Neill,  22d  Nov.  1821,  i  S.  153. 
*  Bogle  V,  Cochrane,  i6th  July  1847,  9  D.  1503. 


Chap,  xiii.]       FACTORS  PENDING  LITIGATION.  4OI 

foundation  of  very  clear  and  peculiar  rights  ;  and  to  deny  to 
the  party  standing  on  that  vantage  ground  the  privileges 
which  it  bestows,  something  very  clear  and  decided  would 
be  necessary — something  that  would  show  that  the  posses- 
sion was  no  longer  held  in  bonafide^'^ 

23.  Factor  pending  Appeal  to  the  House  of  Lords, — With 
reference  to  interim  possession  pending  an  appeal  to  the 
House  of  Lords,  it  is  provided*  that  "  When  any  appeal  is 
lodged  in  the  House  of  Lords,  a  copy  of  the  petition  shall  be 
laid  by  the  respondent  or  respondents  before  the  Judges  of 
the  Division  to  which  the  cause  belongs ;  and  the  said 
Division  or  any  four  of  the  Judges  thereof  shall  have  power 
to  regulate  all  matters  relative  to  interim  possession  or  exe- 
cution and  payment  of  costs  and  expenses  already  incurred, 
according  to  their  sound  discretion,  having  a  just  regard  to 
the  interests  of  parties  as  they  may  be  affected  by  the  af- 
firmance or  reversal  of  the  judgment  or  decree  appealed 
from."  Under  this  provision,  as  well  as  at  common-law,  the 
Court  have  refused  to  appoint  judicial  factors.*  On  the 
other  hand,  where  a  party  had  possessed  a  colliery  for 
several  years  under  a  trust-deed  which  was  reduced  and  the 
judgment  was  taken  to  appeal,  the  Court,  under  a  petition 
for  interim  execution,  sequestrated  the  estate  and  appointed 
a  factor.  The  summons  did  not  contain  a  conclusion  for 
removing.*  And  in  general,  it  would  appear,  the  Court 
incline  to  allow  execution  of  their  decree  pending  appeal 
on  caution  being  found,  e,g,y  in  cases  where  it  is  the  ap- 
pointment of  a  factor  which  has  been  taken  to  appeal.^ 

24.  Appeals  from  Inferior  Court,  —  Interim   possession 


*  Sec  also  Boak  v,  Boak's  Trustees,  19th  June  1872,  10  M.  822. 
«  48  Geo.  III.  cap.  151,  sec.  17. 

*  Clouston  V.  Anderson,  15th  Jan.  1825,  3  S.  306  ;  Berry  v.  Ander- 
son, 17th  Dec.  1822,  2  S.  91.  Also  Granger,  i6th  July  1857,  19  D. 
loio,  28th  Nov.  1857,  30  Scot.  Jur.  81  ;  Gray,  12th  March  1859,  21  D. 

723- 

*  Freen  v,  Beveridge,  4th  Dec.  1832,  11  S.  161. 

*  Young  V,  Collins,  28th  May  1852,  14  D.  811  ;  Mackay,  Practice, 

ii.  429- 

2C 


402  FACTORS  PENDING  LITIGATION.       [Chap.  Xlii 

pending  appeals  from  the  Sheriff  or  other  Inferior  Court  is 
regulated  by  the  judge  thereof,  "having  due  regard  to  the 
manner  in  which  the  interests  of  the  parties  may  be  affected 
by  the  final  decision  of  the  cause."  ^ 

II.  Who  Appointed. 

26.  As  regards  the  persons  who  may  be  appointed, 
nothing  requires  to  be  added  to  what  has  been  stated  under 
the  head  of  Factors  on  Trust-Estates.* 

III.  Recall. 

26.  The  general  rules  relating  to  recall  have  been  stated 
in  a  previous  chapter,*  and  apply  to  the  present  case.  The 
Court  will  recall  the  ofKce,  either  when  the  litigation  has 
terminated,  or  when  it  appears  in  the  course  of  the  action 
that  one  of  the  parties  has  made  out  a  prima  facie  case  to 
possess  in  his  own  right*  An  appointment  will  also  be  re- 
called which  has  been  incompetently  granted.*^  In  one  case 
the  Court,  on  the  petition  of  the  purchaser  of  a  heritable 
estate  exposed  to  sale  in  virtue  of  the  powers  contained  in  a 
heritable  bond,  recalled  the  sequestration  of  the  rents  of  the 
estate,  notwithstanding  that  certain  postponed  creditors  had 
raised  a  reduction  of  the  sale  on  the  ground  that  it  had  been 
so  recklessly  carried  through  as  to  preclude  all  chance  of 
obtaining  an  adequate  price.* 

IV.  Powers. 

27.  As  regards  the  powers  of  factors  pending  litigation, 
reference  may  be  made  to  what  has  been  previously  stated 


*  30  and  31  Vict.  cap.  loi,  sec.  79 ;  see  also  6  Geo.  IV.  cap.  120^ 
sec.  42  ;  and  infra,  chapter  on  factors  in  the  Sheriff  Courts. 

*  Chap.  in.  sees.  40  to  5a 

*  Chap.  III.  sets.  51  to  59. 

*  Campbell  v.  Campbell,  27th  June  1863,  i  M.  991,  o^  27th  May 
1864  2  M.  (H.L.)  44 ;  Aikman  v,  Aikman,  20th  July  1859,  21  D.  1374. 

*  Wood  17.  Mackintosh,  20th  Feb.  1852,  24  D.  563. 

*  Barr  v.  Sharp,  13th  Jan.  1852,  14  D.  317. 
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under  the  head  of  Factors  on  Trust-Estates,  but  modifications 
of  detail  may  be  introduced  owing  to  the  present  office  hav- 
ing more  of  a  temporary  character,  e,g.^  as  regards  the  length 
of  leases.^  If,  however,  a  case  of  necessity  be  made  out,  the 
Court,  it  would  appear,  will  grant  special  powers  notwith- 
standing opposition,  on  the  general  principle  that  the  Court 
having  taken  the  estate  under  their  charge  will  do  what  is 
necessary  for  its  beneficial  management  in  the  interest  of 
all.*  Thus,  pending  a  litigation  as  to  whether  a  party  was 
bound  by  the  missives  of  lease  of  an  urban  tenement  for 
seven  years,  the  Court  remitted  to  the  Sheriff- Clerk  of 
Lanarkshire  to  let  them  meanwhile.  The  Sheriff-Clerk 
reported  that  no  tenant  could  be  got  unless  for  the  full 
period  of  seven  years.  The  defender  objected  to  such  a 
lease  being  granted,  as  in  the  event  of  the  missives  being 
found  to  be  obligatory  on  him,  he  desired  to  occupy  the  pre- 
mises himself ;  but  the  Court  remitted  to  the  Sheriff-Clerk 
to  let  for  the  full  period  or  not  according  to  his  discretion.* 

*  See  as  to  the  powers  of  the  present  class  of  oflficers— Bell,  Comm. 
5th  ed.,  ii.  264  (7th  ed,  246). 

*  Morrison,  nth  Dec.  1857,  20  D.  276. 

*  Douglas  i;.  Jones,  i8th  Dec.  1829,  8  S.  274. 
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CHAPTER  XIV. 

INTERIM  AND  MISCELLANEOUS 
APPOINTMENTS. 

1.  Interim  Appointments  Generally. 

2.  Interim  Appointments  in  Bankruptcy. 

3.  Miscellaneous  Appointments. 

I.  Interim  Appointments  generally. 

1.  Nearly  all  the  offices  treated  of  in  the  previous  chap- 
ters possess  a  character  more  or  less  temporary.  In  theory 
at  least,  and  according  to  their  original  conception,  these 
offices  are  intended  to  exist  only  so  long  as  it  is  impossible 
to  obtain  adequate  protection  for  the  property  at  the  hands 
of  the  party  or  parties  to  whom  at  common  law  the  right  or 
duty  of  protection  naturally  belongs.  Such  appointments 
therefore  may  in  one  sense  be  described  with  propriety  as 
interim  appointments.  That  term,  however,  has  usually 
been  reserved  for  another  and  more  limited  class  of  cases,  in 
which  the  Court  interfere  for  the  protection  of  property  in 
the  meanwhile,  although  it  has  not  been  finally  determined 
that  a  case  for  judicial  management  really  exists.  The  most 
common  instance  of  appointments  of  this  sort  occurs  where 
the  rules  of  procedure  require  a  certain  delay  before  an  ap- 
pointment can  in  the  regular  course  be  obtained,  while  the 
exigencies  of  the  particular  case  demand  immediate  judicial 
interference. 

2.  Interim  Appointments  by  the  Lord  Ordinary  on  the  Bills, 
— Interim  appointments  arising  from  the  exigencies  of  pro- 
cedure are  much  less  common  now  than  they  once  were. 
As  long  as  judicial  factors  could  be  regularly  appointed  only 
by  the  Court  in  either  of  its  Divisions,  it  is  plain  that  during 
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vacation  much  property  would  be  unprotected  and  liable  to 
injury  unless  there  was  some  means  of  giving  it  an  interim 
protection  till  the  meeting  of  the  Court.  A  jurisdiction  to 
give  this  protection  came  to  be  recognised  to  exist  in  the 
Lord  Ordinary  on  the  Bills,  who  was  in  use  to  make  interim 
appointments,  either  on  remit  for  that  purpose  by  the  Court, 
or,  where  the  case  arose  entirely  in  vacation,  of  his  own  sole 
authority.  This  state  of  matters  is  now  to  a  large  extent 
altered.  The  Distribution  of  Business  Act  has  conferred  on 
the  Junior  Lord  Ordinary  a  large  part  of  the  equitable  juris- 
diction of  the  Court ;  ^  and  as  regards  the  Lord  Ordinary  on 
the  Bills,  it  is  provided  ^  that  he,  "  during  vacation,  shall  have 
the  same  powers  in  regard  to  petitions  for  the  appointment 
of  factors  loco  ttitoriSy  curators  bonis ^  and  judicial  factors,  as 
are  by  this  Act  conferred  in  relation  thereto  on  the  Junior 
Lord  Ordinary  as  aforesaid."  The  result  of  this  provision  is, 
that  with  regard  to  the  offices  within  its  scope,  the  Lord 
Ordimxy  on  the  Bills  may  make  not  an  interim  but  a  per- 
manent appointment  But  as  it  does  not  appear  that  the 
above  enumeration  is  exhaustive  of  the  offices  treated  in  this 
work,*  it  may  still  be  advisable  to  mention  the  rules  regulat- 
ing the  common-law  power  of  the  Lord  Ordinary  on  the  Bills 
to  make  interim  appointments. 

3.  W/tere  Due  Intimation  in  Session  impossible, — ^Where  a 
petition  for  a  factor  was  presented  in  Session  to  the  Court, 
but  at  a  date  so  late  that  due  intimation  could  not  be  com- 
pleted until  after  the  Session  had  closed,  and  a  case  of  urgency 
appeared  to  exist,  the  Court  were  in  use  to  adopt  one  or  other 
of  two  courses — either  themselves  to  make  an  appointment 
without  awaiting  intimation,  or  to  remit  to  the  Lord  Ordinary 
on  the  Bills  to  make  the  appointment  after  due  intimation  ; 
and  in  either  case  the  appointment  was  an  interim  not  a 
permanent  one.  Of  the  two  courses  no  very  distinct  rule 
has  been  laid  down  as  to  which  was  the  preferable — indeed 
there  seems  to  have  been  a  difference  of  practice  at  one  time 


*  20  and  21  Vict.  cap.  56,  sec.  4. 

•  Section  10. 

'  See  infra  Chapter  on  Procedure. 
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between  the  two  Divisions.^  But  the  true  ground  for  making 
an  immediate  appointment,  without  awaiting  the  expiry  of 
the  intimation,  appears  to  have  been  the  urgency  of  the  case. 
Thus,  a  petition  for  a  judicial  factor  was  presented  on  the 
last  day  of  the  session,  praying  the  Court  to  order  intimation 
and  remit  to  the  Lord  Ordinary  on  the  Bills  to  nominate  an 
interim  factor.  But  the  Court,  considering  an  immediate 
appointment  of  great  importance,  although  it  was  not  prayed 
for,  nominated  a  factor  at  once,  dispensed  with  the  minute- 
book,  ordered  intimation,  and  remitted  to  the  Lord  Ordinary 
on  the  Bills  to  confirm  the  interim  appointment  till  the 
meeting  of  the  Court  after  vacation.*  The  Court  cannot 
remit  a  question  of  interim  execution,  nor  perhaps  of  interim 
management,  pending  appeal.* 

4.  Where  Petition  Presented  in  Vacation. — In  the  fore- 
going cases  the  Lord  Ordinary  was  exercising  the  delegated 
jurisdiction  of  the  Inner  House.  Cases  may,  however,  arise 
entirely  in  vacation,  and  in  regard  to  such  cases  there  is  no 
doubt  that  wherever  it  can  be  shown  that  prejudice  would 
arise  from  delay,  even  for  so  short  a  time  as  until  the  sitting 
of  the  Court,  recourse  may  be  had  to  the  Lord  Ordinary  on 
the  Bills,  without  a  remit,  for  the  interim  appointment,  e^,^  of 
a  curator  bonis  to  a  party  incapax^  or  of  a  factor  loco  tutorisf 
or  of  a  factor  loco  absentis?  The  Lord  Ordinary  may  have 
no  jurisdiction  to  make  an  original  appointment  of  a  statu- 
tory factor,  e.g,,  under  the  Companies  Clauses  Act  of  1845  I 


*  Taylor  v,  Taylor's  Trustees,  i8th  July  1857,  19  D.  1097,  compared 
with  Davidson,  8th  July  1830,  8  S.  1027 ;  Henderson,  8th  July  1830^ 
8  S.  1027  ;  Philip,  24th  Dec  1831,  10  S.  192  ;  Bremner,  8th  Mar.  1833, 
II  S.  551  ;  Macquarrie,  8th  Mar.  1833,  i  D.  659;  MacMartin,  17th 
July  1840,  2  D.  1462  ;  Roberts,  nth  July  1839,  14  F.C.  1059. 

'  Goold,  19th  July  1856,  18  D.  1318.    See  also  infra^  sec  5. 
'  Granger  v.  Ceils,  16th  July  1857,  19  D.  loia 

*  Ellis,  14th  Dec.  1836,  15  S.  262. 

*  Allan,  i6th  May  1838,  16  S.  1008 ;  Baigrie,  14th  Nov.  1838,  i  D, 
18 ;  Raebum,  25th  Nov.  1851,  14  D.  310. 

*  Boyes,  14th  Nov.  1838,  i  D.  17 ;  Brown,  nth  June  1852,  14  D. 
856. 
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but  in  that  case,  once  the  company  is  in  manibus  curuB^  he 
may  appoint  ad  interim  a  successor  to  a  factor  who  has 
died.i 

6.  Interim  Factor  will  be  Appointed  in  Session  where 
urgent  necessity. — As  already  observed,  the  Distribution  of 
Business  Act  has  made  cases  of  the  kinds  mentioned  in  the 
two  preceding  sections  of  less  likely  occurrence  than  formerly. 
But  where  an  urgent  necessity  for  an  immediate  appoint- 
ment exists,  the  Court  have  been  in  use,  even  in  cases  which 
could  be  regularly  disposed  of,  to  exercise  their  nobile  officium 
by  appointing  an  officer  cut  interim  without  waiting  for  the 
expiry  of  the  days  of  intimation ;  and  this  jurisdiction  seems 
to  be  transferred  to  the  Junior  Lord  Ordinary  and  the  Lord 
Ordinary  on  the  Bills,  so  far  as  appointments  generally  are 
so  transferred,  the  Lord  Ordinary  being  authorised  to  deal 
with  the  petition  and  dispose  thereof  "  as  to  him  shall  seem 
just"  *  The  reported  cases  have  all  been  of  Inner  House 
appointments.  Thus,  the  Court  made  an  interim  appoint- 
ment pending  intimation  where  the  property  consisted 
mainly  of  small  rents,  the  recovery  of  which  would  have 
been  hazarded  by  delay.'  Similarly,  where  owing  to  the 
sudden  death  of  her  father  the  property  of  a  pupil  was  left 
without  protection  and  required  immediate  supervision,  the 
Court  made  an  interim  appointment*  Again,  where  an 
Englishman  was  seized  with  insanity  while  temporarily  in 
Edinburgh,  and  he  had  been  confined  by  the  Sheriff,  the 
Court  appointed  a  curator  bonis  ad  interim  to  provide  for 
the  safety  of  his  property  pending  the  intimation  and  ensu- 
ing vacation.*  The  delay,  however,  does  not  always  arise 
from  the  requirements  regarding  intimation.  Thus,  where 
there  was  a  difficulty  in  getting  a  suitable  cautioner,  and 


^  Primrose  v,  Caledonian  Railway,  21st  June  1851,  13  D.  1214. 
'  20  and  21  Vict.  cap.  56,  sees.  4  and  la 
»  A.  B.,  20th  Nov.  1829,  8  S.  89. 
*  Kirk,  loth  Mar.  1827,  5  S.  530  (564). 

^  Mason,  17th  Dec.  185 1,  not  reported,  but  noticed  in  Mason,  nth 
Mar.  1852,  14  D.  761. 
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there  were  rents  which  required  immediate  collection,  the 
Court  authorised  the  Sheriff-Clerk  to  collect  them  ad  in- 
teritn}  Or  the  delay  may  arise  from  a  dispute  as  to  who  is 
to  be  appointed  factor.* 

6.  Interim  Appointments  where  previous  Officer  removed, 
—The  Court  may  make  an  interim  appointment  although 
there  is  no  prayer  therefor  in  the  petition  ; '  and  they  have 
even,  in  very  special  cases,  made  interim  and  subsequently 
permanent  appointments  without  having  a  petition  before 
them  at  all.  Thus  in  one  case  the  Accountant  of  Court 
having  had  occasion,  under  the  Pupils  Protection  Act,  to 
report  a  factor  loco  tutoris  on  account  of  his  neglect  to  attend 
to  notices  requiring  him  to  lodge  an  inventory  and  accounts, 
and  there  being  grounds  for  thinking  that  he  was  dead,  the 

9 

Court  ex  proprio  motu  appointed  a  factor  loco  tutoris  ad 
interim  in  order  to  make  good  the  pupil's  claims  against  the 
estate  of  the  recusant  officer.*  In  another  case  under  the 
same  Act  a  tutor-at-law  had,  in  answer  to  repeated  calls 
upon  him  by  the  Accountant  of  Court,  consigned  a  balance 
of  the  tutory  funds,  but  had  afterwards  unwarrantably  up- 
lifted and  used  it.  The  Court  ex  proprio  motu  removed  him 
from  office,  and  appointed  an  interim  factor  on  the  estate,  in 
whose  favour  the  former  tutor  was  ordained  immediately  to 
execute  a  disposition  omnium  bonorum  ;  and  the  factor  was 
ordained  to  recover  the  pupil's  funds,  and  report  quam 
primum}  In  another  case  of  an  officer  reported  under  the 
Pupils  Protection  Act,  the  Court,  before  rising  for  the  long 
vacation,  authorised  the  Lord  Ordinary  on  the  Bills  to  make 
an  appointment  ad  interim,  the  object  of  which  was  to  call 
the  party  removed  from  office  to  account  for  his  intromis- 
sions.®   This  appointment  was  ordered  to  be  made  after  due 


*  Wilson,  30th  Nov.  1849,  12  D.  248. 

*  Brown,  22d  Dec.  1848,  11  D.  1027 ;  Howden  v.^Sibbald,  9th  Mar. 
1833,  II  S.  561. 

»  Goold,  19th  July  1856,  18  D.  1318. 

*  Wield,  29th  Nov.  i8$i,  24  Scot.  Jur.  44. 

*  Dewar,  8th  Dec.  1853,  16  D.  163. 

'  Accountant  of  Court  v.  Jaffray,  20th  Dec  1851,  14  D.  292. 
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intimation,  but  when  the  case  came  before  the  Court  after 
the  vacation,  the  Lord  President  took  occasion  to  observe 
that  intimation  did  not  seem  to  be  necessary.  In  the  two 
first  cases  no  intimation  was  made. 

7.  Interim  Appointment  pending  Reclaimifig-Note  or  Ap- 
peal as  to  w/ut/ier  Factor  should  be  Appointed, — An  interim 
appointment  may  also  be  made  where  an  interlocutor  making 
a  permanent  appointment  is  reclaimed  against  or  appealed,^ 
e.g.^  where  a  reclaiming-note  is  presented  against  an  appoint- 
ment made  in  vacation,  or  where  vacation  intervenes.*  The 
petition  in  such  a  case  is  necessarily  without  a  prayer  for  an 
interim  factor.*  Interim  appointments  may  also  be  made 
pending  an  appeal  to  the  House  of  Lords.* 

8.  Minute  Book  to  be  Dispensed  with, — When  an  interim 
appointment  pending  intimation  and  service  is  obtained,  it  is 
necessary  to  get  the  Minute  Book  dispensed  with  quoad  that 
appointment,  as  otherwise  decree  cannot  be  extracted  for 
nine  days  at  least,  and  thus  the  interim  appointment  is  ren- 
dered nugatory,  if  answers  be  ordered,  as  they  commonly 
are,  within  eight  days.  The  Court  should  be  specially 
craved  to  dispense  with  the  Minute  Book.* 

9.  Powers  of  Factor, — The  powers  of  an  interim  factor 
are  usually  of  a  much  less  extensive  character  than  those  of 
a  permanent  officer — his  office  being,  as  its  name  imports, 
one  for  interim  management  only.®  But  in  cases  of  necessity 
he  may  be  armed  with  as  extensive  powers  as  he  would 
have  possessed  had  he  been  appointed  permanently;  indeed, 
the  effect  of  his  appointment  may  be  practically  the  same  as 


*  As  to  Factors  Pending  Litigation  generally,  see  previous  Chapter, 
and  particularly  section  21,  as  to  Factors  Pending  Appeal. 

*  20  and  21  Vict.  cap.  56,  sees.  4  to  10. 

»  Sharp  V,  M'Call,  20th  Nov.  i860,  23  D.  38. 

*  Young  V.  Collins,  nth  March  1852,  14  D.  746 ;  Granger,  i6th  July 
1857,  19  D.  loio. 

*  But  see  Gould,  19th  July  1856,  18  D.  1318. 

*  See  BclPs  Comm.  ii.  360,  $th  ed. 
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if  a  regular  appointment  had  been  made,  e.g,y  an  interim 
factor  to  wind  up  a  partnership ;  but  in  such  a  case  the  party 
opposing  the  judicial  management  is  entitled  to  require  the 
petitioner  to  find  caution.* 

II.  Interim  Appointments  under  Bankruptcy 

Act. 

10.  The  term  interim  factor  has  or  had  another  technical 
meaning  in  the  law  of  Scoltand.  The  former  Bankruptcy 
Act  *  provided  that  where  a  petition  for  sequestration  was 
presented  the  Lord  Ordinary  was  forthwith  to  issue  a  deliver- 
ance awarding  sequestration,  and  to  appoint  a  meeting  of 
creditors  to  be  held  not  less  than  eight  or  more  than  four- 
teen days  from  the  date  of  the  deliverance,  to  choose  an 
interim  factor  to  hold  office  until  the  trustee  and  commis- 
sioners should  be  elected.  This  form  of  appointment  is  now 
abolished — that  is  to  say,  it  is  no  longer  necessary  in  all  cases, 
and  as  a  part  of  the  regular  procedure  in  bankruptcy,  to 
obtain  the  election  of  an  interim  factor.  Under  the  present 
Act  *  it  is  a  matter  for  the  discretion  of  the  Court  awarding 
sequestration  whether  or  not  the  appointment  of  an  interim 
factor  is  to  be  made.* 

11.  Interim  Factor  before  Sequestration  Proceedings  have 
Commenced, — The  first  provision  of  the  present  Bankruptcy 
Act  with  reference  to  this  matter  is  contained  in  the  i6th 
section,  which  provides  that  "  it  shall  be  competent  for  the 
Court  to  which  a  petition  for  sequestration  is  presented,* 
whether  sequestration  can  forthwith  be  awarded  or  not,  on 
special  application  by  a  creditor,  either  in  such  petition  or 
by  a  separate  petition,  with  or  without  citation   to  other 

*  Young  V,  Collins,  4th  Mar.  1852,  14  D.  746,  28th  May  1852,  14  D. 
812. 

*  2  and  3  Vict.  cap.  41,  sec.  13. 
'  19  and  20  Vict.  cap.  79. 

*  Partridge  v,  Baillie,  infra, 

*  That  is,  either  the  Lord  Ordinary  on  the  Bills  or  a  Sheriff— sec 
sees.  4,  18,  and  21  of  the  Act. 


Chap,  xiv.]         INTERIM  APPOINTMENTS,  ETC.  '411 

parties  interested,  as  the  said  Court  may  deem  necessary,  or 
without  such  special  application  if  the  Court  think  proper,  to 
take  immediate  measures  for  the  preservation  of  the  estate, 
either  by  the  appointment  of  a  judicial  factor,  who  shall  find 
such  caution  as  may  be  deemed  necessary,  with  the  powers 
necessary  for  such  preservation,  including  the  power  to  re- 
cover the  debts,  or  by  such  other  proceedings  as  may  be 
requisite;  and  such  interim  appointments  or  proceedings 
shall  be  carried  into  immediate  effect ;  but  if  the  same  have 
been  made  or  ordered  by  the  Sheriff,  they  may  be  recalled 
by  the  Court  of  Session  on  appeal  taken  in  manner 
hereinafter  directed."^  Under  this  provision  it  has  been 
held  competent  for  the  Sheriff  to  appoint  a  judicial  factor 
for  the  management  of  a  bankrupt  estate  during  the  interval 
between  sequestration  and  the  appointment  of  a  trustee.^ 

12.  Interim  Factor  wture  Sist  of  Procedure, — It  is  pro- 
bable that  judicial  factors  may  be  appointed  ad  interim 
under  the  37th  section  of  the  present  Bankruptcy  Act,  which 
provides,  with  reference  to  applications  to  sist  procedure  in 
order  to  wind  up  the  estate  under  a  deed  of  arrangement, 
that  "  in  the  event  of  such  application  being  granted,  the 
Lord  Ordinary  or  the  Sheriff  may,  on  the  application  of  any 
creditor,  make  such  arrangement  for  the  interim  manage- 
ment of  the  estate  as  he  shall  think  reasonable,  if  any  shall 
appear  to  be  necessary." 

13.  Powers  of  Factor, — The  powers  of  interim  factors 
under  the  former  statute  are  the  subject  of  full  observation 
by  Mr  Bell  in  his  Commentaries.'  The  position  of  factors 
under  section  16  of  the  present  Act  is  probably  similar,* 
their  powers  being  in  the  Act  described  to  be  "  the  powers 
necessary  for  such  preservation,  including  the  power  to  re- 
cover debts."     Section  37  merely  authorises  the  Judge  "to 

*  As  regards  the  SherifTs  power  to  preserve  the  estate  and  regulate 
possession  pending  appeal,  see  sees.  20  and  172  of  the  Act. 

*  Partridge  v.  Baillie,  9th  Dec.  1873,  i  R.  253. 

*  5th  ed.,  ii.  360-2. 

*  Partridge  v,  Baillie,  supra. 
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make  such  arrangement  for  the  interim  management  of  the 
estate  as  he  shall  think  reasonable ; "  but  to  both  cases  the 
statement  of  Mr  Bell  with  reference  to  the  old  interim  factors 
is  probably  applicable — ^**  Generally  stated,  the  duties  and 
powers  of  the  factor  are  those  of  a  mere  manager,  the  object 
of  whose'  appointment  is  to  preserve  the  estate  of  the  debtor 
until  a  fit  person  shall  be  elected  as  trustee.  He  has  no 
right  to  make  any  division  of  the  funds,  and  the  Court  has 
no  power  to  authorise  him  to  divide."  By  preservation,  how- 
ever, something  much  more  than  mere  custody  is  meant, 
especially  when  all  the  creditors  concur.^  In  the  present 
Bankruptcy  Statute  section  17  provides  for  the  case  of  mere 
custody. 

14.  Disc/iarge  of  Factor. — On  the  confirmation  of  a  trustee 
on  the  estate  the  factor  vacates  his  office,*  and  he  may  apply 
to  the  Court  from  which  his  appointment  flowed  for  exoner- 
ation and  discharge.*  Even  when  resident  beyond  the 
territory  of  the  Sheriff  who  appointed  him  he  is  amenable 
to  that  Sheriff,*  but  only  to  account  If  it  is  desired  to  have 
him  punished,  a  petition  to  the  Sheriff  or  to  the  Lord  Ordi- 
nary is  incompetent.*  The  proceeding  must  be  one  at  com- 
mon law — i,e.^  petition  and  complaint  to  the  Inner  House 
with  the  concurrence  of  the  Lord  Advocate,  for  the  provision 
of  section  159  of  the  statute  does  not  include  judicial  factors.' 

III.  Miscellaneous  Appointments. 

16.  It  is  not  difficult  to  figure  cases  where  a  legal  interest 
may  require  the  appointment  of  a  factor  in  order  to  its  pro- 
tection which  are  not  within  any  of  the  classes  into  which 
for  the  sake  of  convenient  reference  we  have  thrown  the 
decisions  ;  and  there  is  no  doubt  that  the  Court  are  prepared 

^  Bell,  Comm.  $th  ed.,  ii.  361. 

*  Bell,  Comm.  5th  cd.,  ii.  362. 

'  Esson,  14th  Feb.  1842,  4  D.  739. 

*  19  and  20  Vict.  c.  79,  sec.  89. 

*  Bell  V,  Gow,  28th  Nov.  1862,  i  M.  84. 

^  See  Bell,  supra;  Paterson  v.  Robson,  i6th  Nov.  1872,  11  M.  76. 
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to  extend  the  appointment  of  judicial  factors  to  every  case, 
whether  there  be  exact  precedent  for  it  or  not,  where  a  legal 
necessity  for  judicial  interference  is  shown  to  exist.  It  may 
be  convenient  to  give  some  illustrations  of  this. 

16.  Wliere  Fiar  is  Unborn, — ^Where  a  heritable  bond  had 
been  taken  to  a  woman  for  her  liferent  use  allenarly,  and  to 
her  lawful  children  equally,  whom  failing  her  own  nearest 
heirs  in  fee,  the  Court,  in  respect  a  debtor  had  raised  doubts 
as  to  the  competency  of  the  liferentrix  granting  a  discharge, 
appointed  a  factor  to  concur  in  the  discharge  and  to  protect 
the  interest  of  the  fiars,  by  uplifting  the  sum  in  the  bond, 
and  reinvesting  it  under  the  same  destination.  The  life- 
rentrix in  this  case  had  already  been  twice  married,  but  had 
no  issue.*  A  similar  appointment  was  of  the  same,  date 
made  in  the  case  of  a  widow  who  had  a  family  by  her  mar- 
riage, in  order  to  the  protection  of  the  interest  of  the  lawful 
children  who  might  thereafter  be  bom  to  her.^  Under 
an  antenuptial  contract  certain  parties  were  the  disponees  of 
heritable  property  in  trust  for  the  wife's  separate  use,  and  to 
account  to  and  pay  over  to  her  the  whole  free  proceeds  during 
the  subsistence  of  the  marriage  exclusive  of  the  jus  mariti, 
and  during  her  life,  with  a  destination  of  the  property  after 
her  death  to  her  husband,  if  alive,  and  to  their  issue  in  liferent 
and  fee  respectively.  In  these  circumstances  a  judicial  factor 
was  appointed  on  the  petition  of  the  spouses  to  protect  the  in- 
terest of  the  children  nati  et  nascituri  in  a  transaction  relative 
to  the  property,  from  which  a  party  threatened  to  resile  in  con- 
sequence of  the  true  fiars  not  being  in  a  condition  to  execute 
the  necessary  deeds  to  carry  it  out*  Where  it  was  alleged 
that  a  trust-deed,  under  which  the  petitioner  was  largely 
interested  along  with  her  children,  had  been  destroyed  in 
order  that  she  might  not  only  have  no  addition  to  the  pro- 
visions of  a  marriage-contract,  but  might  be  deprived  along 


1  Gowans,  9th  March  1849,  11  ^'  loiZ. 

*  Prentice,  9th  March  1849,  n  D«  1028. 

•  Muller,  Nov.  1851,  not  reported,  but  noticed  in  Muller  v.  Dixon, 
nth  Feb.  1854,  16  D.  536. 


414  INTERIM  APPOINTMENTS,  ETC.         [Chap,  xi 


with  her  children  of  the  interest  in  a  partnership,  the  d< 
of  contract  of  which  was  also  alleged  to  be  destroyed,  th«E 
Court  appointed  a  factor  on  the  estate  of  the  deceased  hus- 
band in  order  to  the  protection  of  those  interests  which  were 
alleged  to  have  been  placed  in  jeopardy.^    Where  the  insti- 
tute in  an  entail  rejected  the  estate,  the  Court,  after  ordering 
intimation  to  the  party  who  would,  if  he  lived,  be  heir,  and 
who  was  the  son  of  the  institute  and  a  pupil,  appointed  a 
factor  thereon  for  behoof  of  all  concerned.* 

17.  Factors  on  Pro  indiviso  Estates, — Pro  indiviso  rights 
in  heritable  property  have  sometimes  obtained,  in  order  to 
their  protection,  the  appointment  of  a  factor  to  manage 
them  for  behoof  of  all  concerned.  Thus,  where  two  of 
three  sisters,  pro  indiviso  proprietors,  petitioned  for  a  factor 
on  their  property,  the  Court,  although  it  was  objected  to  by 
the  third  sister  and  her  husband,  but  principally  on  the 
score  of  expense,  appointed  a  factor  ;*  and  this  case  was 
quoted  as  an  authority,  and  followed  in  a  subsequent  case, 
where  it  was  not  the  appointment  of  a  judicial  factor 
but  of  a  factor  loco  tutoris  and  curator  bonis  that  was 
sought*  The  special  circumstances  of  these  cases  may  have 
admitted  of  an  explanation  which  would  reconcile  them 
with  recognised  principle ;  for  as  a  general  rule  a  joint  pro- 
prietor has  an  undoubted  right  to  object  to  any  inversion  of 
the  possession  of  the  property;*  and  as,  in  the  event  of 
disputes  arising  in  such  circumstances,  a  complete  and  legal 

^  Lady  Walker  Drummond,  nth  March  1856,  not  reported,  but 
noticed  in  Wryghte  v.  Lindsay,  20th  Nov.  1856,  19  D.  57,  and  in  peti- 
tion for  recall  of  the  factory  13th  June  1857,  19  D.  859.  See  also  Mon- 
tignani,  17th  Feb.  1866,  4  M.  461 ;  Accountant  of  Court  v,  Jafifray,  20th 
Dec.  1851,  14  D.  292. 

*  Gilmours,.i4th  Jan.  1857,  not  reported. 

*  Mackintosh,  9th  Mar.  1849,  ''  ^-  ^^29 ;  see  also  Bailey  v,  Scott, 
24th  May  i860,  22  D.  1105. 

*  Martin  v,  M'Whirter,  nth  Mar.  1852,  14  D.  761. 

*  North  British  Railway  v,  Edinburgh  &  Glasgow  and  Caledonian 
Railways,  20th  Dec.  1853,  16  D.  250;  Johnston,  3d  July  1855,  17  D. 
1023. 
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remedy  is  usually  provided  in  an  action  of  division  or  sale,  the 
necessity  of  a  factorial  appointment  must  arise  in  the  special 
circumstances  of  every  case  before  the  Court  will  interfere.' 
But  once  the  Court  have  undertaken  the  management,  the 
powers  of  their  officer  seem  to  be  no  less  in  the  case  of  pro 
indiviso  estates  than  in  other  cases.' 

18.  Where  Local  Governing  Body  Superseded  by  Act  of 
Parliaptent. — Another  special  case  for  the  appointment  of  a 
fector  may  occur  where  the  existence  of  a  local  governing 
body  is  terminated  by  Act  of  Parliament  but  no  provision  is 
made  for  the  management  of  its  property.  Where  the  Com- 
missioners under  a  Local  Police  Act  were  superseded  by  the 
repeal  which  the  adoption  by  the  ratepayers  of  the  General 
Police  Act  for  Scotland  effected,  a  judicial  factor  was 
appointed  on  the  funds  and  estate  of  the  Commissioners 
under  the  extinct  Local  Act,  as  the  General  Act  did  not 
transfer  these  funds  and  estate  or  make  any  provision  for 
realising  them  and  discharging  the  debts  of  the  Commission.^ 
The  absorption  of  the  village  of  Gorbals  under  the  Glasgow 
Municipal  Act  of  1846*  having  given  rise  to  various  litigations 
^  to  who  were  to  manage  the  affairs  and  funds  of  the  com- 
munity of  the  village,  the  Court  appointed  a  judicial  factor  on 
the  funds,  property,  and  affairs  which  were  formerly  under 
the  charge  and  administration  of  the  bailies,  preses,  and 
"Pagers  of  the  public  funds  of  the  community  of  the  vil- 
'2ge,  with  the  usual  powers.*^  It  was  found  that  the  factor 
so  appointed  was  not  entitled  to  act  as,  or  to  appoint,  a 
^fon-clerk,  although  that  office  had  formerly  been  in  the 
P^^ronage  of  the  officials  whose  place  the  factor  had  taken. 


'  See  Gordon,  28th  June  1839,  i  D.  1135  (Lord  Mackenzie's  re- 
''^^);  Watson,  21st  Nov.  1856,  19  D.  70;  and  another  case  of  Wat- 
^  28th  Nov.  1856,  19  D.  98;  also  Anderson,  nth  Mar.  1857,  19  D. 
'^ ;  and  the  case  of  Brock,  27th  Jan.  1852,  there  noticed  ;  and  the  re- 
'^ks  of  Lords  Ivory  and  Deas  in  Morrison,  i  ith  Dec.  1857,  20  D.  276. 

Morrison,  supra. 
.    '  Magistrates  of  Dundee,  3d  July  1852,  not  reported,  but  noticed  in 
%1^  V,  M'Ewan,  13th  Dec.  1855,  18  D.  205. 

*  9  and  10  Vict.  cap.  289. 

*  Spiers  v.  M*Dougal,  20th  Mar.  1861,  23  D.  782. 
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19.  Factor  on  Emoluments  of  Public  Offices, — There  are 
some  cases  which  have  occurred  in  England,  and  which,  as 
they  relate  to  points  not  yet  decided  in  Scotland,  it  is  proper 
to  notice  here.  Where  the  profits  of  the  office  of  Clerk  of 
the  Peace  had  been  assigned  for  behoof  of  creditors,  and  a 
question  arose  as  to  the  validity  of  the  assignment,  a  receiver 
was  appointed  thereon  pending  its  settlement.*  Indeed  it  is 
now  fully  established  that  the  only  limit  to  the  appointment 
of  a  receiver  can  arise  from  the  emoluments  to  be  collected 
being  unassignable  on  grounds  of  public  policy — e,g,^  an 
officer's  half-pay.^  In  England,  a  receiver  cannot  be  ap- 
pointed over  the  profits  of  an  ecclesiastical  benefice,*  but 
both  stipend  and  glebe  have  in  Scotland  been  found 
to  fall  under  a  sequestration  for  behoof  of  creditors.* 
A  receiver  of  the  tolls  on  a  turnpike  road  was  appointed 
on  the  application  of  a  creditor  in  Dumville  v.  Ash- 
brooke.**  The  report  of  the  case  of  Dumville  is  very 
meagre,  but  it  is  made  the  subject  of  remark  in  Dewry  v, 
Barnes,*  where  it  was  cited  as  an  authority  for  the  Court 
appointing  a  receiver  of  rates  assessed  by  Commissioners 
under  a  Local  Paving  Act,  but  this  they  declined  to  do, 
holding  that  instead  of  resorting  to  a  Court  of  Equity  the 
mortgagee  should  obtain  a  mandamus  by  the  Court  of 
King's  Bench  to  make  the  Commissioners  levy  the  rates  and 
apply  them  to  his  payment,  as  there  never  had  been  a  case 
in  which  a  receiver  was  appointed  where  the  rates  were  to  be 

*  Palmer  v.  Vaughan,  29th  July  18 18,  3  Swanst.  173. 

*  Cooper  V.  Reilly,  21st  March  1829,  2  Sim.  560;  M*Carthy  r. 
Goold,  I  Ball  and  B.  387 ;  Stone  v.  Lidderdale,  2  Anst.  533 ;  Collyer  r. 
Fallon,  I  T.  and  R.  459;  Spooner  v.  Payne,  i  De  G.  Mac.  and  G.  383 ; 
Noad  V.  Backhouse,  2  Y.  and  C.C.C.  529;  Tunstall  v,  Boothby,  10  Sim. 
542;  Davis  V,  Duke  of  Marlborough,  i  Swanst.  74,  2  Swanst.  125;  see, 
in  illustration,  Latta,  i8th  July  1857,  19  D.  1107;  also  Paul  v.  Hill, 
15th  Nov.  1838,  2  Rob.  App.  524. 

3  Hawkins  v.  Gathercole,  6  D.  M.  and  Gord.  i  ;  Bates  v.  Brothers, 
2  Sm.  and  Giff.  509. 

*  Learmonth,  21st  Jan.  1858,  20  D.  418 ;  Hamilton,  24th  Nov.  1838, 
I  D.  no;  26  and  27  Vict.  cap.  47,  sec.  2. 

*  3  Russ.  98;  see  also  Knapp  v.  Williams,  4  Ves.  429. 

*  27th  Nov.  1826,  3  Russ.  94. 
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fixed  by  a  future  assessment  and  to  be  collected  at  a  future 
period.  The  case  of  a  receiver  of  tolls  ^  was  different,  because 
there  there  were  fixed  payments  to  be  received — indeed  they 
were  in  the  nature  of  rent;  whereas  in  the  case  of  rates  there 
is  no  fixed  sum  to  be  paid ;  it  is  the  Commissioners  who  are 
to  impose  them,  and  until  their  imposition  nothing  exists  for 
a  receiver  to  collect.^  The  principles  thus  enunciated  seem 
of  general  application,  although  an  exception  would  seem 
to  obtain  in  Scotland  in  reference  to  the  Managers  of 
Burghs.* 


*"See  Chap.  X.,  sec.  15,  and  Chap.  XL,  sec.  6. 

•  Drewry  v,  Barnes,  supra,  per  Sir  J.  Copley,  M^  R.  p.  105  ;  but  see 
Gibbons  «.  Fletcher,  i6th  July  1852,  11  Hare  i^i^per  Lord  St  Leonards. 

*  See  Chap  XI L,  sec.  44-58;  but  as  regards  factors  appointed  at  the 
instance  of  creditors,  see  sec  59  of  the  same  chapter. 
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CHAPTER  XV. 


CAUTIONERS  AND  ATTESTORS. 


I.  What  Officers  Find  Caution. 
2.'  Who  may  be  Cautioners. 
3.  Liabilities  of  Cautioners. 


4.  Termination  of  Cautioners' 

Liabilities. 

5.  Attestors. 


I.  What  Officers  Find  Caution. 

1.  All  Officers  must  Find  Caution. — ^The  responsibilities 
of  a  judicial  factor  arise  virtuti  officii,  and  he  is  bound  to  do 
diligence  and  account  for  his  intromissions  whether  there  is 
or  IS  not  a  valid  and  effectual  bond  of  caution  ;  but  officers 
of  every  class,  with  one  exception,  have  to  find  caution,  both 
at  appointment  and  when  confirmation  falls  to  be  expede  in 
their  name,  and  until  caution  has  been  so  found  debtors  to  the 
estate  are  not  in  safety  to  pay.^ 

2.  Except  Managers  of  BurgJis. — The  excepted"  officers 
are  managers  of  burghs.  Those  of  their  number  who  are 
not  to  intromit  with  the  burgh  funds  are  not  generally  re- 
quired to  find  caution,  but  in  one  case  they  were  all  ap- 
pointed to  do  so.^  On  the  other  hand,  there  are  instances  in 
which  those  of  the  managers  who  had  to  intromit  with  the 
funds  were  not  required  to  find  caution.*  In  general,  caution, 
when  it  has  been  required,  was  found  to  the  satisfaction  of 
the  other  managers,*  and  not,  as  is  the  ordinary  rule,  to  that 
of  a  principal   Clerk  of    Session ;    but   there    have  been 


'  See  Chap.  IV.  sec.  4. 

*  Kay  V.  Bell,  i  ith  March  1830, 8  S.  719. 

'  Philip,  i8th  Jan.  1832,  10  S.  199 ;  Miller  v.  Jervis,  20th  June  1840, 
2  D.  1181. 

*  Still,  8th  March  1818,  Books  of  Sederunt 
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exceptions  to  this.*  Another  peculiarity  of  burgh  managers 
is,  that  in  some  cases  caution  was  found  only  for  a  limited 
time,  depending  on  the  endurance  of  the  appointment,  which 
was  frequently  for  a  certain  number  of  years  or  during  joint 
lives. 

II.  Who  May  be  Cautioners. 

3.  Cautioner  must  be  Accepted  by  Court, — In  judicial  cau- 
tionry  in  order  to  the  constitution  of  the  obligation  there  is 
requisite  not  merely  the  consent  of  the  parties  thereto  but 
the  approbation  and  sanction  of  the  Court  through  some  of 
its  officials,  and  until  the  bond  of  caution  has  been  so  accepted 
the  cautioner  may  resile.^  The  formalities  with  which  the 
sanction  of  the  Court  is  granted  will  be  considered  in  the 
succeeding  chapter  on  Procedure, 

4.  General  Qualifications  of  Cautioners,  —  A  judicial 
cautioner  must  be  of  full  age,^  sui  juris^  of  undoubted  solv- 
ency, not  conjunct  and  confidant  with  the  officer  for  whom 
he  undertakes,  and  resident  within  the  jurisdiction  of  the 
Court*  Should  more  than  one  factor  be  appointed,  they 
will  not  be  accepted  as  cautioners  for  each  other.**  It  is 
thought  that  there  would  now  be  considerable  difficulty  in 
getting  female  cautioners  passed,  although  such  cautioners 
have  been  accepted.^  There  may  be  more  than  one  cau- 
tioner.' In  one  case  the  husband  of  a  female  factor  was  ac- 
cepted.® 


'  Robertson,  19th  Dec.  18 18,  Books  of  Sederunt 

^  Stewart  v,  Mitchell,  7th  Feb.  1786,  M.  2157. 

'  Earl  of  Kinghom  v,  Cleland,  6th  Feb.  1672,  M.[2075. 

*  Collins  V.  Boyd,  6th  Feb.  1759,  M.  4648  ;  Davidson  v.  Kerr,  19th 
Jan.  181 5,  F.C.;  Leith  v.  Hay,  17th  Jan.  181 1,  F.C.— ^^r  Lord  President 
Blair. 

^  Grant,  26th  May  1848, 10  D.  1052. 

*  Melville  v.  Lady  Baird  Preston,  8th  Feb.  1838, 16  S.  457- 

^  Ferguson,  21st  May  1830, 8  S.  782  ;  Stewart,  20th  Feb.  1850, 12  D. 

744- 

*  Anderson,  31st  Jan.  1829,  4  F.C.  445. 
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6.  Bonds  by  Guarantee  Associations. — ^The  Pupils  Protec- 
tion Act  provides,  with  reference  to  the  officers  under  its 
scope/  that  the  Court  may  "limit,  upon  cause  shown,  the  cau- 
tion to  be  found  by  factors  and  tutors  and  curators  to  a  speci- 
fied amount,"  and  also  that  they  may  "authorise,  if  they  shall 
deem  it  expedient,  bonds  or  policies  of  the  British  Guaran- 
tee Association,  or  other  public  company  incorporated  by 
Act  of  Parliament  or  Royal  Charter,  carrying  on  guarantee 
business  within  Scotland,  to  be  accepted  and  taken  instead  of 
bonds  of  caution  by  private  individuals."*  In  the  two 
earliest  cases  under  this  provision,*  the  Court,  while  they 
would  not  appoint  factors  except  on  the  condition  of  finding 
caution  in  the  usual  way,  appointed  two  of  the  Principal 
Clerks  of  Session  to  make  inquiries  on  the  subject  and 
report.  A  report  was  accordingly  prepared  stating  that  the 
above  provision  was  inserted  on  the  suggestion  of  the  Writers 
to  the  Signet,  who  had  represented  to  the  Legislature  that 
the  time  seemed  "  to  have  arrived  when,  with  manifest  ad- 
vantage to  the  lieges,  a  change  in  the  existing  practice  in 
regard  to  caution  for  judicial  factors  may  be  permitted,"  see- 
ing that  the  bonds  of  guarantee  associations  were  accepted  in 
preference  to  the  bonds  of  private  sureties  by  Government 
in  all  its  departments,  and  for  receivers  by  the  Court  of 
Chancery,  and  by  the  county  courts  of  England,  while  the 
chartered  and  joint-stock  banks,  railway  and  other  public 
companies,  besides  numerous  private  companies  and  indivi- 
duals, daily  availed  themselves  of  the  security  afforded  by 
such  associations.  The  report  set  forth  the  form  of  a  bond 
containing  the  conditions  to  which  the  British  Guarantee 
Association  had  intimated  their  readiness  to  agree,  beyond 
those  which  entered  into  their  ordinary  transactions;  but 
as  such  associations  will  not  subject  themselves  to  an  un- 


^  At  common  law  the  bonds  of  guarantee  associations  will  not  be 
accepted,  unless,  perhaps,  on  condition  that  the  bond  is  of  unlimited 
liability  ;  Keating,  8th  July  1862,  24  D.  1266. 

'12  and  13  Vict.  cap.  51,  sec  27. 

'  Bentley,  24th  Nov.  1849,  not  reported;  Wilson,  30th  Nov.  1849, 
12  D.  248. 
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limited  liability,  the  reporters  drew  the  attention  of  the  Court 
to  the  difficulties  which  surrounded  the  matter,  as  regarded 
the  ascertainment  of  the  sum  to  which  caution  was  to  be 
limited,  especially  if  that  had  to  be  done  previous  to  the 
officer's  appointment,  and  also  to  the  liability  to  periodical 
termination,  inherent  in  a  cautionary  obligation  which  was 
dependent  for  its  annual  renewal  on  the  payment  of 
premiums.  The  next  case  in  which  the  matter  was  dis- 
cussed did  not  occur  till  1857;  but  in  it  the  Court  ap- 
proved of  a  bond  so  framed  as  to  meet  the  difficulty 
that  the  obligation  might  lapse  through  neglect  to  pay 
the  annual  premium.  This  case  was  also  in  a  peculiarly 
favourable  position  in  regard  to  the  other  difficulty  suggested 
in  the  above  report,  because  it  was  possible  to  estimate  with 
tolerable  certainty  the  amount  of  the  annual  income  of  the 
estimate ;  and  to  this  amount  the  liability  was  limited  in 
terms  of  the  provision  above  quoted.^ 

6.  Where  Association  is  of  Limited  Liability. — In  the 
next  case  the  Court  were  asked  to  authorise  the  bond  of  an 
association  of  limited  liability.  The  Accountant  reported  in 
favour  of  the  responsibility  of  the  particular  association,  ex- 
cept in  regard  to  the  peculiarity  of  limited  liability,  and  the 
Lord  Ordinary's  view  was  also  favourable,  but  the  Court  re- 
fused the  petition,  partly  on  the  ground  that  the  principle  of 
limited  liability  was  then  comparatively  untried,  and  partly 
from  doubts  as  to  whether  the  particular  company,  being 
merely  registered  under  the  Companies  Act  of  1862,*  could 
be  held  to  be  a  "  public  company  incorporated  by  Act  of 
Parliament  or  royal  charter."  *  In  practice  this  case  is  still 
followed.* 


*  Burnet,  8th  July  1859,  21  D.  1197.  See  report  by  Accountant  of 
Court,  31  Scot.  Jur.  637.  The  general  rules  with  reference  to  the  limi- 
tation of  the  cautioner's  liability  are  considered  infra^  sees.  14  and  1 5. 

*  25  and  26  Vict.  cap.  89,  sec.  18.  See  Sanders  v,  Sanders'  Trus- 
tees, 7th  Nov.  1879,  7  R.  157. 

*  Sim,  5th  Dec.  1863, 2  M.  205. 

*  Robb,  19th  March  1880,  not  reported, /^r  Lord  Adam. 
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III.  Liabilities  of  Cautioners. 

7.  The  obligations  undertaken  by  the  cautioner  for  his 
principal  vary  according  to  the  nature  of  the  office  to  which 
the  latter  is  appointed ;  but,  speaking  generally,  the  cautioner 
undertakes  that  his  principal  shall  duly  and  faithfully  man- 
age the  estate  put  under  his  charge,  hold  just  count  and 
reckoning  for  all  his  intromissions,  make  payment  to  such 
person  or  persons  as  the  Court  shall  appoint,  and  obtemper, 
fulfil,  and  obey  the  whole  rules  and  regulations  prescribed 
by  the  Court  in  Acts  of  Sederunt  passed  by  them  ;  and  that 
during  the  subsistence  of  the  office,  or  until  the  principal's 
appointment  be  recalled. 

8.  Cautioner  Bound  Jointly  and  Severally  with  Factor. — 
In  practice,  cautioners  for  judicial  officers  are  expressly 
bound,  conjunctly  and  severally,  with  the  officer,^  and  they 
thereby  renounce  the  benefit  of  discussion  and  division  in 
questions  with  parties  entitled  to  enforce  their  obligations, 
although  they  retain,  as  against  the  officer  and  against  each 
other,  where  there  are  two  or  more  cautioners,  their  right  of 
total  or  pro  rata  relief.*  Were  the  bond  taken  otherwise  the 
usual  rules  as  to  the  discussion  of  the  principal  debtor  would 
obtain.'  But  although  the  cautioner  thus  relinquishes  the 
right  of  discussion,  it  is  only  on  the  failure  of  the  officer  to 
discharge  his  obligations  that  the  cautioner  is  bound  in  ful- 
filment. Thus,  for  instance,  the  cautioner,  or  if  he  be  dead, 
his  representatives,  cannot  be  called  on,  before  the  officer's 
default  is  ascertained  by  adjustment  of  accounts  or  other- 
wise, to  set  apart  a  sum  of  money  to  meet  a  probable  claim, 
as  that  would  not  only  be  extending  the  legal  effect  of  the 
cautionary  obligation,  but  be  giving  a  security  by  deposit  of 
money  in  room  of  a  security  by  personal  obligation.*    But 

'  Act  of  Sederunt,  13th  Feb.  1730,  sec.  11. 

*  Bell's  Comm.,  5th  ed.  i.  347,  7th  ed.  365. 

'  Wishart  v.  Wishart,  12th  May  1837,  2  S.  and  M.  564.     See  ncjrt 
section  as  to  effect  of  Mercantile  Law  Amendment  Act 

*  Antrobus  v.  Davidson,  12th  Dec.  18 17, 3  Merivale,  569 ;  Burge  on 
Suretyship,  328. 


Chap.  XV.]         CAUTIONERS  AND  ATTESTORS.  423 

after  a  debt  against  the  officer  is  ascertained,  the  cautioner 
must  on  his  default  pay  or  consign.  The  Court,  however, 
have  the  power  of  ordering  consignation  of  a  fund  which  has 
been  improperly  dealt  with  by  their  officer  by  having  been 
removed  beyond  the  jurisdiction.^  But  the  Accountant  of 
Court  has  power  only  to  order  consignation  of  a  balance 
brought  out  on  an  accounting,  as  provided  in  section  16  of 
the  Pupils  Protection  Act.^ 

9.  Benefit  of  Discussion  under  Mercantile  Law  Amend- 
ment  Act, — The  Mercantile  Law  Amendment  (Scotland) 
Act*  provides  that  "Where  any  person  shall  after  the  pass- 
ing of  this  Act  become  bound  as  cautioner  for  any  principal 
debtor,  it  shall  not  be  necessary  for  the  creditor  to  whom 
such  cautionary  obligation  shall  be  granted,  before  calling  on 
the  cautioner  for  the  payment  of  the  debt  to  which  such 
cautionary  obligation  refers,  to  discuss  or  do  diligence  against 
the  principal  debtor  as  now  required  by  law ;  but  it  shall  be 
competent  to  such  creditor  to  proceed  against  the  principal 
debtor  and  the  said  cautioner,  or  against  either  of  them,  and 
to  use  all  action  or  diligence  against  both  or  either  of  them 
which  is  competent  according  to  the  law  of  Scotland  :  pro- 
vided always  that  nothing  herein  contained  shall  prevent  any 
cautioner  from  stipulating  in  the  instrument  of  caution  that  the 
creditor  shall  be  bound  before  proceeding  against  him  to  dis- 
cuss and  do  diligence  against  the  principal  debtor."  It  may  be 
doubted  whether  his  provision  applies  to  judicial  cautioners, 
as  it  seems  to  be  limited  to  bonds  for  debts  and  not  to  in- 
clude obligations  ad  facta  ptestanda^  or  for  the  performance 
of  the  duties  of  an  office,  the  latter  the  more  especially  that 
there  is  then  usually  no  creditor  to  whom  the  cautionary  ob- 
ligation is  granted.*  But  whatever  be  the  scope  of  this  pro- 
vision of  the  Act,  it  is  limited  to  obligations  undertaken 
after  its  date.*^ 

^  Accountant  of  Court  v,  Geddes,  29th  June  1858,  20  D.  11 74. 

*  Accountant  of  Court  v,  Baird,  29th  June  1858,  20  D.  11 76. 

*  19  and  20  Vict.  cap.  60,  sec.  8. 

*  See  also  section  9  of  the  Act 

*  Church  of  England  Co.  v.  Wink,  i8th  July  1857,  19  D.  1079. 
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10.  Liable  only  for  Factor^ s  Intromissions  as  such. — It  is 
only  for  intromissions  by  the  principal  in  his  capacity  of 
officer  that  the  cautioner  is  liable  ;^  but  the  liability  extends 
to  foreign  funds  recovered  by  the  officer,  although  he  may 
have  used  for  that  purpose  another  title  he  possessed,  as  the 
recovery  of  foreign  estate  is  part  of  his  official  duty.*  Where 
in  the  discharge  of  his  office  the  factor  or  curator  has  lodged 
an  inventory,  the  cautioner  is  responsible  for  what  is  entered 
therein,  with  the  exception  of  future  debts.'  But  the  inven- 
tory effects  no  limitation  of  the  cautioner's  liability,  which  in 
this  respect  is  different  from  that  of  the  cautioner  in  a  con- 
firmation.* The  cautioner  is  liable  for  interest  on  the  same 
footing  as  his  principal  without  any  stipulation,^  but  not  for 
penal  interest  beyond  the  date  of  the  factor's  removal  from 
office.®  Cautioners  were  found  not  liable  for  the  advances 
of  a  bank  in  violation  of  the  Stamp  Acts.^  If  the  agent  of 
the  creditor  in  an  action  against  the  principal  take  decree  for 
expenses  in  his  own  name,  the  cautioner  cannot  plead  com- 
pensation as  regards  these  expenses  of  a  debt  by  the  agent's 
client.®  Where  a  party  is  creditor  in  two  debts  by  the  same 
individual,  who  has  a  cautioner  in  one  of  them,  the  cautioner 
is  entitled  to  demand  that  an  indefinite  payment  by  the 
debtor  to  the  creditor  shall  be  imputed  proportionately  to 
both  debts.® 

11.  Cautioner  Liable  for  Acts  of  Extraordinary  Adtninis- 

*  Cowan's  Hospital  v,  Robertson,  23d  Nov.  1832,  11  S.  81  ;  Max- 
well's Trustees  v.  Jeffs,  infra ;  Morland,  19th  Feb.  1831,  9  S.  478. 

*  Ferguson  v.  Menzies,  21st  May  1830,  8  S.  782 ;  Simpson  v.  Doud, 
8th  Feb.  1855,  17  D.  314  ;  Kerr  on  Receivers,  p.  189. 

'  Bogles,  17th  Jan.  1794,  M.  2107 ;  Ferguson  v.  Menzies,  suprtu 
^  See  next  section  ;  Murdoch,  17th  Feb.  1826,  4  S.  484. 

*  Hay  v.  Falconer,  23d  Jan.  171 1,  M.  2097 ;  Buchanan  v.  Mackersy, 
13th  Feb.  1847,  9  D.  700. 

*  Maxwell's  Trustees  v.  Jeffs,  27th  June  1862,  24  D.  1181. 

^  Swan  V.  Bank  of  Scotland,  5th  Feb.  1835,  13  S.  403 ;  6th  July 
1835,  2  S.  and  M.  Sj ;  21st  Nov.  1839,  2  D.  78.  See  also  Lawson  v, 
Coldstream,  17th  May  1837,  15  S.  930. 

*  Cullen  V,  Dykes,  27th  Jan.  1852,  24  Scot.  Jur.  177,  i  Stuart  327. 
®  Duchess  of  Buccleuch  v.  Doul,  8th  Feb.  1725,  M.  6807. 
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tration,  —  Cautioners  are  liable  for  acts  of  their  principal 
done  in  performance  of  special  powers  conferred  by  the 
Court  This  was  so  held  in  the  leading  case  of  Eaton  v, 
Cowan.^  There  the  bond  of  caution  bore  that  *'  We,  both 
principal  and  cautioners,  bind  and  oblige  us,  conjunctly  and 
severally,  our  heirs,  executors,  and  successors,  that  I  the  said 
(principal)  shall  duly  and  faithfully  manage  the  means  and 
estate  belonging  to  the  said  (wards)  during  the  subsistence 
of  their  infirmity  or  till  the  curatory  shall  be  recalled ;  that  I 
shall  make  up  inventories  thereof,  and  do  exact  and  timeous 
diligence  for  recovering  the  same,  and  shall  hold  just  count 
and  reckoning  for  any  intromissions  in  virtue  of  said  act  of 
curatory  during  the  continuance  thereof,  and  make  payment 
to  such  person  or  persons  as  the  said  Lords  shall  appoint, 
and  that  I  shall  obtemper,  fulfil,  and  obey  the  whole  rules 
and  regulations  prescribed  by  the  Act  to  be  observed  by  the 
Lord's  factors  in  the  like  cases,  under  the  penalties  and  with 
certification  as  therein  contained."  In  an  action  of  cognition 
and  sale,  to  which  the  cautioners  were  not  parties,  the  curator 
obtained  special  powers,  and  in  virtue  thereof  sold  the  heri- 
tage of  his  wards  at  a  sum  which,  after  payment  of  debts, 
left  a  balance  of  ;f  300  in  his  hands.  Neither  this  sum  nor 
any  part  of  the  estate  was  invested  or  put  in  bank ;  and  the 
curator  became  bankrupt  with  them  in  his  hands.  He  was 
sequestrated  and  discharged  on  a  composition ;  but  in  his 
sequestration  no  claim  was  made  by  the  cautioners,  nor  by  any 
other  party,  in  respect  of  the  sums  in  which  the  bankrupt 
was  indebted  to  his  wards.  He  died  before  the  composition 
was  paid,  and  it  was  only  after  his  death  that  the  cautioners 
took  any  steps  in  the  matter.  They  then  petitioned  the 
Court  to  have  the  balance  due  on  the  curatory  accounts 
ascertained  and  paid  up,  and  for  delivery  of  their  bond  of 
caution  and  discharge.  The  successor  to  the  former  curator 
appeared  as  contradictor  in  the  proceedings  thus  initiated. 
The  principal  question  related  to  the  liability  of  the  cau- 
tioners for  the  sum  received  by  the  curator  in  the  exercise 
of  the  special  power  to  sell.     They  contended  that  the  fact 

1  9th  June  1826,  4  S.  695,  and  4th  July  1828,  3  W.  &  S.  246. 
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that  they  were  not  called  in  the  application  for  special 
powers  implied  that  such  powers  were  matters  to  which 
their  bond,  conceived  in  the  ordinary  terms,  did  not  extend, 
and  that  in  any  case  the  special  powers  ought  not  to  have 
been  granted  ;  but  the  Court,  and  ultimately  the  House  of 
Lords,  rejected  this  view,  holding  that,  even  if  the  special 
powers  had  been  wrongly  g^nted,  the  cautioner  would  have 
been  liable.  "The  cautioners,"  observed  Lord  President 
Hope,^  "  are  bound  to  look  after  the  proceedings  and  con- 
duct of  their  principal.  If  they  had  conceived  that  he  was 
acting  wrong  they  might  have  complained  to  the  Court  and 
had  him  restrained."^  This  decision  was  in  a  subsequent  case 
affirmed,  although  there  the  bond  was  defective  in  some  of 
the  usual  clauses.*  In  consequence  of  these  decisions  it  is 
now  the  practice  to  order  intimation  of  petitions  for  special 
powers  to  the  cautioners.* 

12.  Acts  of  Sederunt  passed  after  Obligation  Cofnmenced, 
— In  general,  cautioners  for  the  performance  of  an  office  are 
freed  from  liability  where  there  has  been  an  alteration  of  the 
officer's  responsibility.  Thus,  it  was  held  that  the  cautioner 
for  a  bank-agent  was  freed,  as  the  bank  had  altered  the 
responsibilities  of  the  officer,  although  the  loss  in  respect  of 
which  it  was  sought  to  make  the  cautioner  liable  did  not 
arise  directly  out  of  the  alterations.*^  In  the  case  of  cau- 
tioners for  judicial  officers.  Acts  of  Sederunt  passed  after  the 
cautioner  entered  into  the  obligation  cannot  affect  him  so  as 
to  increase  his  responsibility,  unless  a  provision  is  inserted  in 


*  4  S.  697. 

'  See  also  Ross  v,  Mackenzie,  i8th  Nov.  1842,  5  D.  151. 
5  Kerr  v.  Bremner,  17th  Dec.  1835,  14  S.  180,  and  4th  July  1837,  2 
S.  and  M.  895,  5th  Mar.  1839,  i  D.  618, 9th  May  1842,  i  Bell's  App.  28a 

*  Grant,  7th  Dec.  1844,  7  D.  182 ;  Rutherford,  25th  Jan.  1845,  17 
Scot  Jur.  152  ;  Pringle,  17th  Nov.  1832,  11  S.  47 ;  Accountant  of  Court 
V.Wilson,  I2th  Feb.  1852,  25  Scot.  Jur.  296;  Accountant  of  Court  v. 
Geddes,  29th  Jan.  1858,  20  D.  1174. 

*  Bonar  v,  Macdonald,  9th  Aug.  1850,  7  Bell's  App.  379  ;  also  Hou- 
ston, 22d  May  1829,  3  W.  and  S.  392.  See,  however,  Waugh  v.  Clark, 
24th  Nov.  1876,  14  S.  L.  R.  125. 
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the  bond  that  the  officer  shall  be  bound  to  discharge  his 
duty  in  conformity  with  Acts  of  Sederunt  to  be  made  by  the 
Court ;  and  if  in  bonds  by  the  cautioner  for  an  officer  under 
the  Pupils  Protection  Act,  caution  is  found,  in  the  words  of 
the  Act  "  for  his  duly  accounting  for  his  intromissions  and 
management,  and  observing  and  performing  every  duty 
incumbent  upon  him  as  factor,  in  terms  of  the  rules  pre- 
scribed, or  to  be  prescribed^  for  the  discharge  of  his  office,"^  the 
cautioner  would,  it  is  thought,  equally  be  bound  by  subse- 
quent Acts  of  Sederunt.  The  obligatory  nature  of  the  con- 
dition of  liability  for  future  Acts  of  Sederunt  has  never  been 
questioned,  and  bonds  containing  it  have  frequently  been 
undertaken.^  It  is  an  obligation  of  unknown  extent,  and 
should  therefore  be  well  considered  both  by  principal  and 
cautioner. 

13.  Liability  for  Prior  Intromissions  of  Factor. — ^There 
is  no  instance  in  the  books  of  the  cautioner  for  a  judicial 
officer  having  undertaken  an  obligation  for  his  principaVs 
prior  as  well  as  his  future  intromissions,  although  if  such  an 
extension  of  the  obligation  were  clearly  expressed  effect 
would  be  given  to  it'  The  cautioner  for  the  trustee  on  a 
sequestrated  estate  who  failed  in  debt  to  the  estate  was 
found  liable  in  the  sums  that  were  due  to  the  estate  at  the 
date  of  his  bond  ;  and  as  these  sums  could  not  be  said  to  have 
been  lodged  in  bank  as  provided  by  the  Bankrupt  Act,  the 
cautioner  also  was  found  liable  in  the  penal  interest  due  by 
his  principal  posterior  to  the  date  of  his  bond,  although  he 
was  not  liable  for  the  trustee's  previous  misconduct* 

14.  Limitation  of  Cautioner's  Liability  as  to  Amount  of 
Estate, — Except  in  so  far  as  authorised  by  the  Pupils  Pro- 
tection Act,  with  reference  to  the  officers  within  its  scope, 
the  Court  will  not  accept  a  bond  of  caution  which  contains 

*  12  and  13  Vict.  cap.  51,  sec.  2  ;  also  sec  26. 

*  Duncan  v.  Porterfield,  13th  Dec.  1826,  5  S.  102;  Eadie  v.  Howe, 
3d  Feb.  1829,  7  S.  356 ;  Macfarlane,  6th  March  1857, 19  D.  656. 

*  Bell's  Comm.  5th  ed,  i.  366,  7th  ed.  384. 

*  Grant  v.  Kennedy,  17th  June  1828,  6  S.  982. 
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a  limitation  of  the  cautioner's  liability  to  a  fixed  sum}  The 
Pupils  Protection  Act  provides*  "that  it  shall  be  lawful  for 
the  Court  of  Session  or  Court  of  Exchequer,  as  the  case  may 
be,  to  limit,  upon  cause  shown,  the  caution  to  be  found  by 
factors  and  tutors  and  curators  to  a  specified  amount"  The 
purpose  of  this  provision  appears  to  have  been  to  enable  the 
Court  to  accept  bonds  from  guarantee  associations  instead 
of  private  individuals,  as  such  associations  will  not  become 
bound  except  for  a  fixed  amount,  for  the  Act  proceeds 
immediately  to  lay  down  rules  on  this  point ;  and  in  practice 
the  Court  have  accepted  limited  bonds  from  companies 
provided  their  liability  is  unlimited ;  *  but  it  does  not  appear 
that  such  bonds  have  ever  been  accepted  from  private  indi- 
viduals. In  cases  where  the  caution  is  limited,  if  the  balance 
due  on  the  officer's  intromissions  shall  exceed  the  limits  of 
the  cautionary  obligation,  it  is  held  to  be  a  security  for  that 
balance,  after  deducting  therefrom  whatever  may  be  de- 
rived as  dividend  from  the  principal  or  from  any  other 
source,  and  the  creditor  is  entitled  to  apply  such  sums  in 
payment  pro  tanto  of  the  debt,  leaving  his  recourse  against 
the  cautioner  to  the  last* 

16.  Limitation  of  Cautioner's  Liability  by  Special  Stipu- 
lation as  to  Accounting. — In  the  case  of  ordinary  cautioners 
for  the  performance  of  an  office,  where  the  cautioner  obtains 
a  special  stipulation  as  to  periodical  accounting,  the  breach 
of  such  a  stipulation  has  the  effect  of  liberating  the  cau- 
tioner,** provided  the  stipulation  is  precisely  expressed.* 
What  effect  would  be  given  to  special  stipulations  as  to 
supervision  in  the  case  of  cautioners  for  judicial  officers  need 


^  Keating,  8th  July  1862,  24  D.  1267. 
^12  and  13  Vict  cap.  51,  sec.  27. 

*  See  supra^  sees.  5  and  6. 

*  Bell's  Comm.  5th  ed.  i.  366, 7th  ed.  384;  Borthwick  v.  Balfour  and 
Gibson,  29th  Jan.  1819,  F.C.,  27th  Mar.  1822,  i  Shaw's  App.  131. 

*  Dick  V,  Nisbet,  30th  Nov.  1697,  M.  2090 ;  Forbes  v.  Welsh,  loth 
June  1829,  7  S.  732 ;  Dalziel  v,  Menzies,  15th  Feb.  1831,  9  S.  434. 

^  Hamilton  v,  Calder,  i8th  June  1706,  M.  2091 ;  Wallace  v,  Lauder, 
20th  Feb.  1707,  M.  2096. 
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not  be  seriously  considered,  as  no  such  stipulation  would  be 
permitted  in  cautionary  obligations  for  ordinary  officers  of 
Court,  or  seems  to  be  authorised  by  section  27  of  the  Pupils 
Protection  Act  At  the  same  time,  if  special  representa- 
tions, which  need  not  enter  the  bond,^  should  be  made,  the 
cautioner  would,  it  is  thought,  be  entitled  to  stand  on  them, 
even  at  the  expense  of  the  estate,  or,  perhaps,  of  those  mak- 
ing the  representation.  But  a  mere  reference  to  an  Act  of 
Parliament  as  constituting  the  office  and  defining  the  duties 
does  not  by  implication  have  the  effect  of  a  special  stipula- 
tion,* and  the  only  regular  way  of  obtaining  an  approach  to 
a  limitation  of  liability  by  supervision  of  the  principal's 
accounts  is  by  an  interim  judicial  audit,  which  would  bind  all 
who  have  been  made  parties  thereto.^  The  annual  audit  by 
the  Accountant  of  Court  in  cases  under  the  Pupils  Protec- 
tion Act  has  to  a  certain  extent  the  effect  of  an  interim 
audit,  but  the  Accountant's  audits  are  in  their  nature  ex  parte 
and  have  not  the  effect  of  a  judicial  decree.* 

16.  Liability  of  Cautioner  as  regards  Actions  against  the 
Principal, — ^Where  the  cautioner  defended  an  action  against 
his  principal  and  himself,  and  lost  it,  but  his  defences  were  fair 
and  reasonable,  he  was  held  entitled  to  claim  relief  of  these 
expenses,  as  well  as  of  the  obligation  generally,  from  the  prin- 
cipal.^ The  cautioner  may,  where  he  advances  the  expenses 
of  litigation  carried  on  in  the  principal's  name,  and  suc- 
ceeds therein,  appear  in  the  process  and  have  decree  there- 
for in  his  own  name.®  The  effect  of  judgments  in  actions 
with  the  principal  and  the  rights  of  cautioners,  not  only 
thereanent  but  as  regards  the  estate,  are  the  subject  of  full 


^  British  Guarantee  Association  v.  Western  Bank  of  Scotland,  8th 
July  1853,  15  D.  834. 

*  M'Taggart  v.  Watson,  6th  April  1835,  i  S.  and  M*L.  553,  25th 
Jan.  1834,  12  S.  332. 

'  Morland  z/.  Sprot,  4th  Dec.  1829,  8  S.  181 ;  Graham,  i6th  July 
1841,  3  D.  1234 ;  Robertson,  7th  July  1841,  3  D.  1264;  A  B,  29th  June 
1854,  16  D.  1004;  Morison,  5th  Dec.  1856,  19  D.  132. 

^  See  sections  15,  16,  and  17  of  the  Act. 

*  Hannah  v.  Miller,  20th  Nov.  1840,  3  D.  98. 

*  Henderson  v.  Young,  5th  Dec  1828,  7  S.  142. 
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exposition  in  Ross  v.  Macpherson.^  It  was  there  settled 
that  while  a  creditor  of  the  estate  gets  a  good  decree  with- 
out calling  the  cautioner,  the  latter  may  sist  himself  to  that 
or  any  other  process  affecting  the  estate ;  but  the  cautioner 
must  be  called,  or  at  least  have  all  his  rights  reserved  as  re- 
gards all  matters  of  accounting. 

17.  To  whom  Liability  Incurred. — Cautioners  are  not 
liable  except  to  those  parties  who  are  in  titulo  to  demand 
an  accounting  for  the  estate  and  payment  of  the  balance 
thereon.  The  cautioner  of  the  father  of  a  pupil  who  took 
up  the  estate  in  his  son's  name  by  confirmation,  was  found 
to  be  "  bound  for  the  father  to  the  infant."  *  Again,  the 
cautioner  in  a  bankruptcy  was  held  to  be  responsible  not 
merely  to  the  creditors  but  to  the  bankrupt,  and  liable  to  be 
sued  by  him.®  On  the  other  hand,  where  parties  had  expede 
confirmation  qua  next-of-kin,  while  they  possessed  no  claim 
to  the  character,  and  as  such  gave  up  and  drew  a  deposit- 
receipt  of  £cp  belonging  to  the  deceased,  their  cautioner 
was  found  not  to  be  liable  therein  to  the  bank,  as  his  obliga- 
tion was  to  creditors  or  other  claimants  on  the  deceased's 
moveable  estate,  and  he  had  in  no  way  warranted  to  the 
bank  the  right  of  the  party  confirmed  to  the  sum  they  had 
paid.* 

18.  Is  Summary  Diligence  competent  against  Cautioner  f 
—  Although  a  clause  consenting  to  summary  diligence  is 
in  practice  inserted  in  all  bonds  for  judicial  officers,  the  in- 
determinate nature  and  unlimited  extent  of  the  risk  run,  to- 
gether with  the  absence  of  all  special  stipulations  as  to  how 
a  balance  is  to  be  constituted  and  ascertained  so  as  to  autho- 
rise diligence,  seem  to  point  to  an  action  as  the  only  means 
of  liquidating  claims  against  the  cautioner.**    One  case,  how- 


^  1 8th  Nov.  1842,  5  D.  151 ;  see  also  Kerr  on  Receivers,  p.  189. 

*  Scott,  6th  Feb.  1750,  M.  2080. 

'  Biggar  (erroneously  Bell)  v,  Carstairs,  17th  Dec.  1842,  5  D.  318. 

*  Brown,  17th  May  1836,  14  S.  767. 

*  Bell's  Comm.  sth  ed.,  i.  364  and  367,  7th  ed.  382,  384.    See  report 
by  the  Deputy  Keeper  of  the  Signet  in  Fisher,  2d  Dec  1828,  7  S.  97. 
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ever,  was  decided  in  favour  of  the  chargers  on  a  recorded 
bond  and  relative  signed  but  unrecorded  state,  the  Court 
holding  that  to  introduce  into  the  deed  a  consent  by 
the  granter  to  hold  a  subsequent  statement  ascertaining  the 
amount  of  the  debt  was  a  sufficient  constitution  of  it  to  the 
effect  of  authorising  diligence.^  But  apart  from  such  a  stipu- 
lation it  would  seem  that,  at  common  law  at  least,  there  is 
no  other  mode  than  an  action  for  constituting  the  debt 
against  the  obligants,  and  that  the  clause  authorising  sum- 
mary diligence  is  necessarily  inoperative;  although  the 
authorities  leave  the  matter  in  considerable  doubt.^  In  the 
case  of  Stewart  v.  Scott '  there  are  dicta  favourable  to  the 
view  that  summary  diligence  against  cautioners  for  judicial 
officers  is  competent,  but  they  are  coupled  with  an  expres- 
sion of  opinion  that  cautioners  who  are  made  parties  to  the 
accounting  under  a  petition  for  discharge  could  be  decerned 
against  therein.  In  this  way,  the  diligence  against  the 
cautioner  would  proceed  upon  a  decree  of  Court,  and  not 
upon  the  registered  bond.  This  course  saves  the  necessity  of 
a  separate  action  for  constituting  the  obligation  against  the 
cautioner,  and  is  what  ought  to  be  adopted  in  practice. 

Under  Pupils  Protection  Act. — ^The  Pupils  Protection 
Act  nowhere  directly  authorises  summary  diligence  *  against 
cautioners  for  the  officers  under  its  scope ;  but  the  provision 
that  the  "  accountant's  audit  and  report  shall  be  conclusive 
against  the  factor  and  his  cautioner,"  if  written  objections  be 
not  lodged  by  the  factor  within  twenty  days,  or  in  the  case 
of  the  cautioner  within  six  weeks  from  the  date  of  the  re- 
port being  communicated  to  the  factor,^  may  perhaps  be 
held  to  have  the  effect  of  obviating  the  difficulty  as  to  the 
ascertainment  of  the  balance  against  the  cautioner.  On  the 
other  hand,  the  Act  enables  the  Court  in  every  extremity  to 


*  Fisher,  supra. 

«  Tate  V.  Pringle,  6th  July  1832,  10  S.  772,  17th  Nov.  1832,  11  S. 
47,  loth  July  1834,  12  S.  918. 

*  20th  Feb.  1850,  12  D.  744. 

*  See,  however,  sec.  26  of  the  Act 

*  PupUs  Protection  Act,  sees.  15  and  16  ;  see  also  sec.  17. 
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interpone  its  authority  by  decerning  against  defaulters  re- 
ported to  it,  and  thus  to  furnish  the  means  of  a  more  com- 
petent and  as  speedy  procedure  against  the  factor/  and  it 
may  be — but  this  is  more  doubtful — against  the  cautioner  also, 
or  the  representatives  of  the  cautioner;  for  section  20  provides 
"  that  the  Accountant  shall  at  all  times,  when  requisite,  re- 
port to  the  Lord  Ordinary  or  the  Court  any  disobedience  of 
any  requisition  or  order,  and  any  misconduct  or  failure  in 
duty  on  the  part  of  a  factor,  or  any  claims  against  a  dis- 
missed factor  or  a  factor's  cautioner,  or  against  the  repre- 
sentatives of  a  factor  or  cautioner  deceesed  ;  and  it  shall  be 
competent  for  the  Lord  Ordinary  or  the  Court,  on  the  Ac- 
countant's report,  to  deal  immediately  with  the  matter  as 
accords  of  law."  This  clause  would  not  at  anyrate  warrant 
any  decern  iture  without  previous  intimation  to  the  parties 
reported  against,  at  least  if  they  were  different  from  the 
factor,  for  without  a  special  enactment  to  that  effect  such  a 
proceeding  would  not  be  "  as  accords  of  law."  * 


IV.  Termination  of  Cautionary  Obligation. 

19.  Cautionary  Obligation  does  not  Terminate  by  Death  of 
Cautioner. — A  cautionary  obligation  for  a  judicial  officer 
does  not  terminate  with  the  death  of  the  cautioner,  but 
transmits  to  his  representatives,  at  least  where  the  cautioner 
binds  his  heirs.*  In  one  case  the  representatives  contended 
that  they  were  liable  only  for  such  intromissions  of  the  factor 
as  had  taken  place  during  the  cautioner's  lifetime,  and  that 
the  liability  thus  incurred  had  been  wholly  or  partially  ex- 
tinguished by  payments  which  the  factor  had  subsequently 
made.     But  the  Court,*  and  ultimately  the  House  of  Lords,* 

^  Accountant  of  Court  v,  Wilson,  12th  Feb.  1852,  25  Scot.  Jur.  296. 

*  Lumsden  and  Others  (Liquidators  of  Western  Bank),  14th  Dec. 
1858,  21  D.  1 10.  As  to  this  point,  however,  see  Porter  v,  Bartholomew, 
17th  Nov.  1847,  10  D.  97 ;  Knox  v,  Paterson,  12th  July  1861,  23  D. 
1263,  and  infra  Chapter  on  Procedure. 

*  See  Bell  Prin.  sec.  294 ;  Fraser,  Parent  and  Child,  p.  52a 

*  Kerr  v,  Bremner,  5th  Mar.  1839,  i  D.  618. 

^  Bremner  v,  Kerr,  9th  May  1842,  i  Bell's  App.  280. 
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rejected  this  view,  holding  that  death  did  not  ipso  facto  ter- 
minate the  obligation,  and  that  until  it  had  been  duly  termi- 
nated the  representatives  continued  liable  as  such  to  the 
same  extent  as  the  cautioner  himself  would  have  been.  It 
is  not  the  duty  of  the  creditor  in  the  obligation  to  intimate 
the  fact  of  its  existence  to  the  cautioner's  representatives,^ 
and  in  the  case  of  cautioners  for  judicial  factors  there  is 
usually  no  creditor  who  is  capable  of  acting ;  but  the  Pupils 
Protection  Act*  provides,  with  reference  to  officers  within  its 
scope,  "  that  on  the  death  or  insolvency  of  the  cautioner  of 
any  factor,  such  factor  shall  forthwith  give  notice  in  writing 
to  the  Accountant  of  such  death  or  insolvency,  and  the 
Accountant  shall,  as  soon  as  the  fact  shall  come  to  his  know- 
ledge, by  means  of  such  notice  or  otherwise,  require  new 
caution  to  be  found." 

20.  Nor  can  Cautioner  wit/idraw  Suddenly. — Further, 
neither  the  cautioner  nor  his  representatives  are  entitled  to 
withdraw  from  their  obligation  suddenly.  They  must  give 
due  notice  to  enable  new  caution  or  another  officer  to  be  found.^ 
Where  the  bond  of  a  guarantee  association  was  accepted, 
the  bond  bore  that  the  association  might  terminate  the 
obligation  on  giving  notice  in  writing  to  the  Accountant 
of  Court  thirty  sederunt-days  before  the  day  of  payment  of 
the  annual  premium.* 

21.  Factor  need  not  be  vergens  ad  inopiam. — Subject  to 
this  restriction,  however,  the  right  of  the  cautioner  or  his  re- 
presentatives to  have  the  obligation  terminated  appears  to 
be  absolute,**  unless  where   the  contract  is  for  a  definite 


1  British  Linen  Company  v,  Monteath,  12th  Feb.  1858,  20  D.  557. 

*  12  and  13  Vict.  c.  51,  sec.  11. 

*  Bell's  Comm.  5th  ed.  367,  7th  ed.  384  ;  Taylor  v,  Adie,  3d  July 
18 1 S,  Hume  114. 

*  Burnett,  8th  July  1859,  21  D.  1197.  For  form  of  bond  sec  31  Scot. 
Jur.  637. 

*  Gray  v.  Thomson,  24th  Nov.  1847,  10  D.  145  ;  Morland  v,  Sprot, 
4th  Dec  1829,  8  S.  181 ;  Welsh  v.  Welsh,  14th  Feb.  1778,  M.  16,373  ; 
Taylor  t/.  Adie,  3d  July  181 8,  Hume  114  ;  Scot  t'.  Stewart,  28th  Jan. 
1829,  7  S.  230,  rev,  7ih  April  1834,  7  W.  and  S.  211. 

2  K 


434  CAUTIONERS  AND  ATTESTORS.         [Chap.  XV. 

period.^  It  is  not  necessary  to  show  that  the  factor  is 
vergens  ad  inopiam  ;^  nor  does  it  appear  to  be  a  condition 
that  another  officer  or  new  caution  should  be  found.'  An 
action  of  declarator  and  relief  is  the  form  in  which  the 
cautioner  usually  tries  questions  as  to  his  right  to  determine 
his  obligation  both  with  the  principal  and  the  obligee. 

22.  Reduction  of  Cautionary  Obligation, — The  cautioner 
may  also  be  liberated  by  the  reduction  of  the  bond.  A 
cautionary  obligation  is  challengeable  on  the  ground  of 
fraud.*  In  another  case  a  bond  was  reduced  on  the  head  of 
minority  and  lesion ;  *  in  another,  the  absence  of  witnesses 
led  to  the  same  result ;®  as  also  did  the  non-communication 
of  essential  particulars,  though  unintentional.^  Again,  the 
fact  that  the  signature  of  one  of  the  obligants  was  a  foi^ery 
was  held  to  liberate  the  other  cautioners.®  Challenges  of 
bonds  must  be  by  way  of  reduction.* 

23.  How  far  Cautioner  freed  by  Laches  of  Creditor  in 
Cautionary  Obligation, — ^Wherever  there  is  a  creditor  in  the 
cautionary  obligation  who  is  capable  of  looking  after 
his  own  interests,  the  cautioner  may,  by  the  proceedings  of 
such  creditor,  be  freed  from  his  liability  as  cautioner.  This 
principle,  as  applicable  to  cautioners  for  the  performance  of 
a  statutory  office,  has  received  most  frequent  illustration  in 
the  case  of  cautioners  for  trustees  in  sequestrations  under 
the  bankrupt  statutes.     In  this  class  of  cases  the  Court  of 


^  Spence  v,  Brownlie,  13th  Dec.  1834,  13  S.  199. 
'  Kinloch  v.  M*Intosh,  13th  June  1822,  i  S.  457. 
'  But  see  King  v,  Creichton,  i8th  March  1840,  2  D.  832  ;  which 
however  was  a  case  of  a  suspension. 

*  Wardlaw  v.  Mackenzie,  loth  June  1859,  21  D.  940. 

*  Earl  of  Kinghorn  zk  Cleland,  6th  Feb.  1672,  M.  2075. 
®  Innes,  8th  Feb.  1728,  M.  2079. 

'  Railton  v,  Matthews,  14th  June  1844,  3  Bell's  App.  56,  30th  May 
1845,  7  D.  748,  nth  March  1846,  8  D.  747. 

*  Scottish  Provincial  Assurance  Company  v.  Pringle,  28th  Jan. 
1858,  20  D.  465  ;  but  see  Simpson  v.  Fleming,  3d  Feb.  i860,  22  D.  679. 

*  Pollock  V,  Crosbies,  20th  Nov.  1627,  M.  2074. 
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Session  appear  at  one  time  to  have  held  that  mere  omissions 
on  the  part  of  the  commissioners,  who  were  assumed  to  re- 
present the  creditors,  to  see  that  the  trustee  performed  his 
statutory  duties  would  free  the  cautioner,  at  least  where  the 
neglect  of  duty  was  of  a  substantial  character  and  had 
caused  the  loss.^  But  this  doctrine  was  corrected  by  the  House 
of  Lords  in  the  leading  case  of  M*Taggart  v,  Watson,*  in 
which  the  chief  neglect  of  the  commissioners  consisted  in 
omitting  to  audit  the  trustees*  accounts  and  call  for  vouchers 
in  terms  of  the  statute.  The  Court  of  Session  held  that  the 
cautioner  was  thereby  liberated,  but  the  House  of  Lords  re- 
versed, holding  that  the  creditors  were  entitled  to  have  the 
protection  both  of  the  provisions  of  the  statute  and  of 
the  cautionary  obligation,  the  Lord  Chancellor  (Lord 
Brougham)  laying  down  the  rule  thus — that  it  must  "be 
shown  that  the  party  taking  the  security  has  by  his  con- 
duct either  prevented  the  things  from  being  done  or  con- 
nived at  their  omission ;  or  enabled,  and  clearly  enabled, 
the  person  to  do  what  he  ought  not  to  have  done  or  leave 
undone  what  he  ought  to  have  done ;  and  that  but  for  such 
conduct  this  omission  or  commission  would  not  have  hap- 
pened." ^ 

24.  In  Case  of  Cautioners  for  fudicial  Factors,  —  This 
question  cannot,  however,  arise  in  regard  to  most  cautioners 
for  judicial  factors,  as  there  usually  is  no  creditor  in  the 
obligation  who  is  capable  of  acting,  e.g.,  factors  loco  tutoris. 
In  such  a  case  the  actings  of  the  relatives  do  not  bind  the 
pupil ;  *  nor,  similarly,  do  those  of  the  creditors  bind  the 


^  Duncan  v,  Porterfield,  15th  Dec.  1826,  5  S.  102  ;  Houston  v, 
Porterfield,  13th  Dec.  1836,  5  S.  106 ;  Eadie  v.  How,  3d  Feb.  1829,  7 
S.  356 ;  Mein  2/.  Hardie,  19th  Jan.  1830,  8  S.  346. 

'  25th  Jan.  1834,   12  S.  332,  rev.  6th  April  1835,  i    S.  and  M'L. 

553. 

'  I  S.  and  M.  593.     See  also  Creighton  v,  Rankine,  6th  Feb.  1838, 

16  S.  447,  off.  26th  May  1840,  i  Rob.  99 ;  Biggar  v.  Wright,  19th  Nov. 

1846,  9  D.  78. 

*  Kerr  v.  Bremner,  supra. 
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bankrupt.^  Nor  can  it  be  said  that  the  Accountant  of 
Court  represents  the  ward  in  the  same  way  that  the  com- 
missioners in  a  sequestration  represent  the  creditors.  But 
to  all  those  classes  of  factories  in  which  there  are  proper 
creditors  the  rule  stated  in  the  previous  section  applies.*  Fur- 
ther, as  soon  as  the  party  entitled  to  act  as  creditor  in  the 
cautionary  obligation  appears,  the  defences  open  to  cautioners 
are  competent  Thus,  where  a  party  while  heir-presumptive 
of  the  absentee,  whom  he  afterwards  came  to  represent,  had 
made  an  agreement  with  the  factor  to  the  prejudice  of  the 
cautioner,  the  latter  was  held  to  be  liberated  in  a  question 
with  that  heir.^ 

26.  Septennial  Limitation  does  not  apply  to  Cautioturs  for 
Judicial  Factors, — The  septennial  limitation  has  no  place  in 
regard  to  cautionary  obligations  for  judicial  officers.*  Nor 
does  mere  delay  on  the  part  of  the  creditors  in  the  obliga- 
tion in  calling  on  the  factor  to  account  at  the  termination  of 
his  office  have  the  effect  of  freeing  the  cautioner.  The 
cautioner  has  it  in  his  power  to  demand  an  accounting  and 
the  discharge  of  the  principal,  and  if  he  does  not  do  so  he 
will  be  held  liable  on  the  failure  of  the  principal.* 


V.  Attestors. 

26.  Nature  of  Office, — We  have  now  to  notice  the  position 
of  the  attestors  of  judicial  cautioners.  In  practice,  the  attestors 
are  a  Justice  of  the  Peace  and  the  agent  in  the  Court  of 
Session.  They  both  certify  that  the  cautioner  in  the  bond 
is  habit  and  repute  responsible  for  the  obligations  therein 


»  Biggar  v,  Wright,  19th  Nov.  1846,  9  D.  78. 

2  Pringle  v,  Tait,  loth  July  1834,  12  S.  918. 

3  Lawson  2/.  Coldstream,  17th  May  1837,  15  S.  93a 

*  Erskine,  iii.  7,  23 ;  Strang,  5th  Jan.  1707,  M.  11,005  ;  Hogg,  13th 
June  1826,  4  S.  708  ;  Gallie,  4th  Mar.  1836,  14  S.  647  ;  Kerr  f.  Brem- 
ner,  5th  Mar.  1839,  i  D.  618,  aff,  9th  May  1842,  i  Bell's  App.  28a 

*  Morland  v,  Sprot,  4th  Dec.  1829^  8  S.  181. 


Chap.  XV.]         CAUTIONERS  AND  ATTESTORS.  437 

contained.     The  principal  clerk  is  entitled  to  refuse  a  bond 
of  caution  which  the  agent  does  not  attest.^ 

27.  Liabilities. — In  certain  early  cases  it  was  held  that 
an  attestor  who  could  substantiate  that  the  cautioner  was 
holden  and  repute  sufficient  at  the  time  for  the  obligations 
he  undertook  would  be  assoilzied.^  In  consequence  of  these 
decisions  apparently,  it  was,  {jy  the  Act  of  Sederunt  of  27th 
Dec.  1709,  enacted  that  as  the  Court  had  observed  "  that  the 
attestors  of  cautioners  are  only  taken  obliged  for  their  re- 
sponsality  and  sufficiency  at  the  time  of  their  attestation, 
which  puts  the  leidges  to  a  long  and  tedious  probation  of  the 
cautioner's  condition  at  the  time,  and  finding  it  an  unreason- 
able practice,  therefore,  they  ordain  the  clerks  of  the  bills  to 
take  the  attestors  bound  as  cautioners  for  the  cautioner,  and 
lyable  subsidiarie  in  their  order,  as  fully  as  the  cautioners 
themselves."  It  is  not  clear  that  this  provision  is  still  in  force;' 
although  in  one  case  the  bankruptcy  of  an  attestor  was 
viewed  in  the  same  light,  and  held  to  entitle  the  opposing 
litigant  to  the  same  remedies,  as  if  the  cautioner  had  become 
insolvent*  But  even  before  the  above  Act  of  Sederunt, 
in  one  case  a  party  attested  a  minor  cautioner,  who  on  that 
head  reduced  the  bond.  The  attestor  contended  that  his 
attestation  imported  no  more  than  that  the  cautioner  had  an 
estate  worth  the  sum  charged  for,  but  the  Court  having  put  it 
to  his  oath,  and  discovering  thereby  that  he  was  in  pessimo 
dolo^  found  him  liable.**  Again,  an  attestor's  heir  unsuccess- 
fully attempted  to  maintain  that  the  attestation  subjoined  to 
the  bond  was  null,  as  wanting  the  name  of  the  writer  and  wit- 
nesses, as  well  as  that  the  obligation  undertaken  was  only 
that  the  cautioner  was  then  solvent.®    Where,  however,  the 

1  Tosh,  13th  July  1869,  6  Scot.  Law  Rep.  676. 
'  Paterson  v.  Homes,  17th  Dec.  1667,  M.  2159 ;  Dempster  v,  Bayn, 
i6th  Dec  1698,  M.  2160;  Ramsay  t;.  Spalding,  19th  July  1710,  M.  2162. 

•  Wilson  V.  Ewing,  May,  &  Co.,  20th  Jan.  1836,  14  S.  262 ;  Alex- 
ander's Abridgment  of  the  Acts  of  Sederunt,  p.  40. 

*  A  B  V.  C  D,  29th  Nov.  1836,  15  S.  158. 

*  Earl  of  Kinghom  v,  Cleland,  6th  Feb.  1672,  M.  2075. 

•  Kennedy  z/.  Elliot,  4th  Feb.  1704,  M.  2147. 
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attestation  was  separate  from  the  bond,  and  in  a  letter 
neither  holograph  nor  tested,  a  defence  on  these  grounds  was 
sustained.^  Although  in  the  general  case  any  obligation 
against  an  attestor  can  only  be  constituted  in  an  action,  yet 
where  an  attestation  contained  a  consent  that  "  these  pre- 
sents be  registrate  with  the  within  bond,  that  all  execution 
pass  thereon  subsidiarie  accordingly,"  it  was  held  competent 
to  charge  the  attestor  summarily  thereupon.*  The  attesting 
magistrate  is  not  entitled  to  the  form  of  issue  used  in  privi- 
leged cases.* 


*  M*Kinlay  v,  Ewing,  14th  Feb.  1781,  M.  2154. 

'  Gillespie  v.  Main,  26th  June  1747,  M.  2163.  This  was  the  case  of 
the  attestor  for  the  cautioner  in  a  suspension  ;  the  difficulty  in  regard  to 
summary  diligence  against  cautioners  for  judicial  officers,  that  the 
liability  is  indeterminate,  applies  equally  to  their  attestors.  See  supm, 
sec.  18. 

»  Dick  V,  Mitchell,  3d  Dec.  1845,  8  D.  230. 
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CHAPTER  XVI. 


PROCEDURE  AND  EXPENSES. 


Applications  for  First  Appointment 
of  Factors. 
(a)  To  what  Court  Competent 
(^)  By  what  Procedure  Appointment 

made. 
(c)  Form  and  General  Natiuv  of 

Petition. 
{d)  First     Enrolment :     Intimation 

and  Service. 
(e)  Second  Enrolment :  Where  no 

Opposition. 
if)  Second     Enrolment :     Where 

there  is  Opposition. 
(^)  Reclaiming  and  Reporting. 
Applications  during  Office. 
{a)  For  Special  Powers. 


(d)  Interim  Audits. 

{c)  Procedure  at  instance  of  Ac- 
countant. 

{d)  Other  incidental  Applications. 
Applications  for  termination  of  Office. 

{a)  To  what  Court  Competent 

(d)  Recall  of  Appointment 

{c)  Recall  of  Factory. 

{d)  Exoneration  and  Discharge. 

{e)  Delivery  of  Bond  of  Caution. 

(/)  Removal. 
Expenses. 

(a)  At  Appointment 

(d)  During  Office. 

[c)  Of  Termination  of  Office. 


I.  Application  for  First  Appointment  of  Factors. 

(a)  To  w/iat  Court  Competent, 

1.  Originally  Competent^  except  in  a  few  Cases^  to  Inner 
House  only. — At  one  time  nearly  all  applications  for  the  ap- 
pointment of  judicial  factors  were  competently  presented  in 
the  Inner  House  only.  The  appointment  of  a  judicial  factor, 
as  well  as  all  subsequent  applications  relating  to  his  office, 
are  appeals  to  that  part  of  the  jurisdiction  of  the  Court 
known  as  the  nobile  officiunty  and  this  jurisdiction,  apart  from 
statute,  can  properly  be  exercised  only  by  the  Court  in  its 
strict  sense,  /.^.,  as  sitting  in  one  of  its  Divisions.^  There 
were,  however,  exceptions  to  this  general  rule,  introduced  by 
the  necessity  of  particular  cases.     During  vacation  the  Inner 


^  Campbell,  17th  July  1867,  5  Macph.  1052. 
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House  do  not  sit,  nor  was  there  then  any  Court  directly  re- 
presenting their  jurisdiction.  Hence  when  circumstances 
occurred  in  vacation  to  make  the  appointment  of  a  factor 
urgently  necessary,  it  became  the  practice  to  apply  to  the 
Lord  Ordinary  on  the  Bills  to  make  an  interim  appointment 
to  endure  until  next  session  ;  or,  if  the  application  was  pre- 
sented to  the  Court  just  before  the  end  of  a  session,  it  was  a 
common  practice  for  the  Court  to  delegate  their  jurisdiction 
to  the  Lord  Ordinary  on  the  Bills,  directing  him  to  make 
an  interim  appointment  on  the  expiry  of  the  inducuB ;  but 
in  this  last  case  another  not  unusual  course  was  for  the 
Inner  House  themselves  to  make  an  interim  appointment 
without  waiting  the  expiry  of  the  indtuicd}  Appointments 
appear  also  to  be  competent  in  certain  circumstances  to  any 
Lord  Ordinary  in  order  to  protect  property  which  is  the 
subject  of  litigation  before  him  ;^  and  similar  appointments 
may  also  be  made  by  Sheriffs.^ 

2.  /;/  wluxt  Cases  now  Competent  to  t/ie  Junior  Lord 
Ordinary  under  Distribution  of  Business  Act. — An  almost 
entire  change  in  the  general  rule  restricting  the  power  of 
appointing  factors  to  the  Inner  House  was  effected  by  the 
Act  known  as  the  Distribution  of  Business  Act,  which  was 
passed  in  1857,*  and  which  provided  that  "all  summary 
petitions  and  applications  to  the  Lords  of  Council  and 
Session  which  are  not  incident  to  actions  or  causes  actually 
depending  at  the  time  of  presenting  the  same,  shall  be 
brought  before  the  Junior  Lord  Ordinary  officiating  in  the 
Outer  House,  who  shall  deal  therewith  and  dispose  thereof 
as  to  him  shall  seem  just ;  and  in  particular  all  petitions 
and  applications  falling  under  any  of  the  descriptions  follow- 
ing shall  be  so  enrolled  before,  and  dealt  with  and  disposed 
of  by,  the  Junior  Lord  Ordinary,  and  shall  not  be  taken  in 


^  See  Chap.  XI\^  sees.  2,  3,  and  4. 

2  Bell,  Comm.  ii.  300,  7th  edit.  279. 

'  See  next  Chapter. 

*  20  and  21  Vict.  cap.  $6,  sec.  4. 
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the  first  instance  before  either  of  the  two  Divisions  of  the 
Court : — 

"  I.  Petitions  and  applications  under  any  of  the  various 
statutes  now  in  force  relative  to  entails. 

"  2.  Petitions  and  applications  under  any  of  the  Gene- 
ral Railway  Acts,  or  under  the  Lands  Consolidation 
(Scotland)  Act  1845,  or  under  any  local  and  personal 
Act. 

"  3.  Petitions  and  applications  relative  to  money  con- 
signed under  any  statute  or  law  subject  to  the 
order,  disposal,  or  direction  of  the  Court  of  Session. 

"  4.  Petitions  and  applications  for  the  appointment  of 
judicial  factors,  factors  loco  tutoris  or  loco  absentis^ 
or  curators  bonis^  or  by  any  such  factors  or  curators 
for  extraordinary  or  special  powers,  or  for  exonera- 
tion or  discharge. 

"  5.  All  petitions,  applications,  and  reports  under  the 
Act  of  12  and  13  Victoria,  chapter  51,  intituled 
'  An  Act  for  the  better  protection  of  the  property  of 
pupils,  absent  persons,  and  persons  under  mental 
incapacity  in  Scotland.* " 

3.  Act  Restricted  to  Specified  Cases. — It  has  been  held 
that  the  operation  of  the  above  provision  is  restricted  to 
cases  falling  within  the  enumerated  classes,^  which,  however, 
include  nearly  all  applications  for  the  appointment*  of  the 
officers  treated  of  in  the  former  chapters  of  this  work.  It 
is  thought  that  none  of  the  appointments  which  are  now 
competent  to  the  Junior  Lord  Ordinary  can  be  granted  by 
the  Inner  House,  with  perhaps  one  exception,  to  be  men- 
tioned immediately.  The  following  classes  of  officers  do  not 
appear  to  be  transferred  to  the  Junior  Lord  Ordinary : — 

(i)  Managers  of  burghs;  but  petitions  for  judicial  factors 
at  the  instance  of  creditors  to  manage  burgh  property  may 


*  Campbell,  17th  July  1867,  5  Macph.  1052  ;  Kyle,  loth  July  1862, 
24  D.  1085  ;  Matthew  v.  Patullo,  17th  Nov.  1858,  21  D.  18. 

*  As  regards  applications  other  than  for  appointments,  see  infra^ 
sees.  78  and  84. 
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probably  be  competently  presented  to  the  Junior  Lord  Ordi- 
nary.^ 

(2)  Factors  of  the  class  treated  of  under  the  head  of 
Factors  pending  Litigation,  provided  the  action  be  "  actually 
depending  at  the  time  of  presenting"  the  petition  for  a 
factor.' 

(3)  Factors  of  any  of  the  classes  into  which  the  decisions 
have  been  thrown  in  the  previous  chapters,  whenever  the 
petition  for  the  factor  is  truly  incident  to  an  action  or  cause 
actually  depending  at  the  time  of  presenting  the  petition. 
But  in  one  case  where  a  widow  was  found  entitled  to  a 
certain  sum  as  damages  for  the  loss  of  her  husband,  the 
Court,  on  a  motion  for  a  new  trial  on  the  ground  that  the 
amount  was  excessive,  indicated  an  opinion  that  they  would 

•  not  disturb  the  finding  if  the  only  child  of  the  marriage,  a 
pupil,  were  sisted  through  a  guardian,  in  order  to  receive  a 
share  of  the  sum  awarded.  The  appointment  of  a  factor 
loco  tutoris  was  thereupon  made  by  the  Junior  Lord  Ordi- 
nary, although  it  might  perhaps  be  said  that  the  matter  was 
incident  to  an  actually  depending  cause.^ 


*  See  Chap.  XII.  sec.  17. 

'^  Compare  Padwick  2/.  Steuart,  3d  June  187 1,  9  Macph.  793,  and 
Thorns  V,  Thorns,  27th  March  1865,  3  Macph.  776,  with  Catton  v, 
Mackenzie,  i6th  March  1870,  8  Macph.  713  ;  Speirs  v,  Speirs,  6th  Nov. 
1877,  5  R-  75  ;  Wood  V,  Macintosh,  20th  Feb.  1862,  24  D.  563  ;  Aikman 
v.  Aikman,  20th  July  1859,  21  D.  1375;  Campbell  «.  CampbeU,  27th 
June  1863,  1  Macph.  991.  In  Borthwick  v.  Glassford,  28th  Feb.  1861, 
23  D.  632,  a  petition  was  presented  to  the  Lord  Ordinary,  although 
there  was  an  actually  pending  action.  Hawarden  z/.  Dunlop,  31st  May 
1861,  23  D.  923  (See  also  8th  July  1862, 24  D.  1267)  is  explained  to  have 
been  a  petition  to  the  Lord  Ordinary  on  the  Bills  at  common  law— 
Borthwick,  5th  Dec.  1862,  i  M.  104;  but  in  that  case  it  should  have 
come  before  the  Inner  House  for  confirmation  (see  Chap.  XIV.,  sees.  3 
and  4)  and  not  on  a  reclaiming  note.  But  in  any  event  Speirs  v.  Speirs, 
supra^  per  Lord  President  Inglis,  distinctly  settles  that  where  the  litiga- 
tion is  actually  pending  an  appointment  by  the  Junior  Lord  Ordinary  is 
incompetent.  On  the  other  hand,  although  the  litigation  is  not  actually 
in  dependence,  an  appointment  may  be  made  by  the  Inner  House  if^  as 
is  usual,  sequestration  is  prayed  for.    See  note  4,  next  page. 

^  Anderson,  23d  Feb.  1881,  not  reported.  Sec  also  Anderson  v. 
Anderson,  25th  Jan.  1871,  8  Scot.  Law  Rep.  325. 
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(4)  Petitions  for  judicial  factors  which  are  solely  or 
chiefly  for  the  purpose  of  having  a  common-law  guardian^ 
or  trustee*  removed ;  but  when  sequestration  of  the  estate 
merely  is  prayed  for,  the  petition  appears  to  be  competent 
to  the  Lord  Ordinary,*  although  such  a  petition  may  also  be 
presented  to  the  Inner  House.* 

(5)  Petitions  for  statutory  factors  where  the  statute  directs 
that  the  application  is  to  be  made  to  the  Inner  House.^ 


*  The  removal  of  tutors  and  curators  under  the  Pupils  Protection 
Act  (/>.,  tutors  of  law  or  dative  to  pupils,  and  tutors  dative  or  curators 
to  insane  persons  or  idiots  ;  see  sec.  i  of  Act)  is  now,  however,  compe- 
tent to  the  Junior  Lord  Ordinary  (Pupils  Protection  Act,  sec.  31,  and 
Distribution  of  Business  Act,  sec.  4,  sub-sec.  5) ;  and  a  petition  for  a 
curator  iwnis  in  room  of  a  father  is  also  competent  before  the  Lord 
Ordinary— M'Nabv.  M*Nab,  21st  Dec  1871, 10  Macph.  248 — apparently 
on  the  ground  that  in  such  a  case  there  is,  strictly  speaking,  no  removal 
from  an  oflfice  at  all ;  Robertson,  12th  July  1865,  3  Macph.  1077.  As 
regards  the  removal  of  the  oliicers  treated  of  in  this  work,  see  infra^ 
sec  loi. 

'  Fleming  r.  Craig,  30th  May  1863,  i  Macph.  850;  Thomson  v. 
Dalrymple,  nth  Jan.  1865,  3  Macph.  336 ;  Jackson  v,  Welch,  12th  Dec. 
1865,  4  Macph.  177. 

'  Rhind  v,  Sheach,  i6th  March  1875,  2  R-  '<^2  ;  Morris  v.  Bain,  27lh 
Feb.  1858,  20  D.  716 ;  Shedden,  27th  June  1867,  5  M.  955. 

^  This  is  the  case  just  alluded  to  in  which  the  two  tribunals  seem  to 
have  a  cumulative  jurisdiction.  Sequestration  of  the  estate  not  being 
expressly  transferred  to  the  Lord  Ordinary,  remains  competent  in  the 
Inner  House  (Campbell,  supra;  Kyle,  supra;  Speirs  v,  Speirs,  supra; 
Neilson,  23d  Feb.  1865, 3  M.  559),  but,  on  the  principle  that  it  is  a  mere 
accessory  of  a  petition  for  the  appointment  of  a  factor,  it  is  held  not  in- 
competent to  include  a  prayer  for  sequestration,  in  a  petition  to  the  Lord 
Ordinary.  See  analogous  difficulty  in  the  case  of  Recall,  infra^  sec  84. 
In  practice  it  will  be  advisable  to  present  to  the  Inner  House  all  peti- 
tions which  include  a  prayer  for  sequestration,  and  which  are  truly  in- 
cident to  a  litigation,  although  the  cause  is  not  actually  in  Court,  as 
therwise  when  the  case  comes  -to  be  in  dependence  the  difSculty  may 
arise  as  to  whether  subsequent  applications  in  the  factory  are  to  be  pre- 
sented to  the  Lord  Ordinary,  who  made  the  appointment,  or  to  the  Inner 
House,  as  being  incident  to  an  actually  depending  cause. 

*  Glasgow,  Gamkirk,  and  Coatbridge  Railway  v,  Caledonian  Rail- 
way, 28th  May  1850,  12  D.  944;  and  the  principle  of  this  case  would 
apply  to  the  Acts  26  and  27  Vict.  cap.  118,  sees.  25  and  26,  and  30  and 
31  Vict.  cap.  126,  sec.  4. 
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(6)  Petitions  for  managers  of  charitable  trusts.^ 

4.  Petitions  Competent  to  any  Lord  Ordinary, — ^Applica- 
tions under  the  Trusts  Act  of  1867  are  competently  brought 
before  any  Lord  Ordinary;*  and  accordingly  petitions  by 
trustees  wishing  to  resign,  and  for  the  appointment  of  a 
judicial  factor  on  the  estate,  may  be  so  brought' 

6.  Wliere  Competent  to  Lord  Ordinary  on  Bills. — The  Dis- 
tribution of  Business  Act  provides*  that  "  the  Lord  Ordinary 
on  the  Bills  during  vacation  shall  have  the  same  powers  in 
regard  to  petitions  for  the  appointment  of  factors  loco  tutoris, 
curators  bonisy  and  judicial  factors  as  are  by  this  Act  con- 
ferred in  relation  thereto  on  the  Junior  Lord  Ordinary  as 
aforesaid."  The  jurisdiction  of  the  Lord  Ordinary  on  the 
Bills  is  thus,  so  far  as  conferred  by  the  above  statute,  con- 
fined to  applications  for  the  appointment  of  factors,  and 
does  not,  like  that  of  the  Junior  Lord  Ordinary,  extend  to 
applications  for  other  purposes.  But  the  common -law 
jurisdiction  of  the  Lord  Ordinary  on  the  Bills  remains  un- 
affected \^  and  he  consequently  can  make  interim  appoint- 
ments in  applications  which  would  be  incompetent  before 
the  Junior  Lord  Ordinary,  e,g,^  factors  pending  litigation  ;• 
perhaps  also  managers  of  burghs;^  and  even  in  statutory 
appointments  he  may  have  a  limited  jurisdiction.*  But  all 
such  appointments  ought  to  be  confirmed  by  the  Court.®    It 


^  Trustees  and  Managers  of  Prime  Guilt  Box  of  Kirkcaldy,  27th 
May  1857,  21  D.  871.  See  also  Baird  v.  Magistrates  of  Dundee,  i8th 
Nov.  1865,  4  Macph.  69,  which,  however,  was  for  a  judicial  factor,  and 
was  probably  presented  to  the  Inner  House  because  sequestration  was 
asked  for. 

2  30  and  31  Vict.  cap.  97,  sec.  16. 

'  See  sec.  10  of  Act. 

*  Sec.  10. 

*  Borthwick,  5th  Dec.  1862,  i  M.  104. 

*  Borthwick,  supra, 

^  Denham,  ist  July  1046,  M.  7435;  Philip,  24th  Dec.  1831,  10  S.  192. 

*  Primrose  v,  Caledonian  Railway,  21st  June  1851,  13  D.  12 14. 
'  Chap.  XIV.,  sees.  3  and  4. 
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is  not  quite  clear  that  a  petition  may  be  presented  to  the 
Lord  Ordinary  on  the  Bills  under  the  Trust  Act,  although 
it  may  be  proceeded  in  before  him.^ 

6.  Wlure  Junior  Lord  Ordinary  Changes  or  Declines. — 
Petitions  which  come  before  the  Junior  Lord  Ordinary  as 
such  continue  to  depend  before  the  Junior  Lord  Ordinary 
for  the  time,  although  there  may  have  been  a  change  on  the 
bench.*  When  the  Junior  Lord  Ordinary  declines,  he 
reports  the  cause,  and  the  Inner  House,  if  they  sustain  the 
declinature,  remit  to  another  Lord  Ordinary.* 

(^)  By  wliat  Procedure  Appointment  made, 

7.  Usually  by  Petition. — A  summary  petition  is  the  usual 
form  in  which  appointments  of  judicial  factors  are  made. 

8.  Appointfnents  ot/ierwise  titan  by  Petition.  — The  Court, 
however,  may  quite  competently  appoint  a  factor  under  the 
conclusion  of  a  summons  to  that  effect,  the  Lord  Ordinary, 
at  least  if  he  is  not  the  Junior  Lord  Ordinary,  report- 
ing the  cause  in  so  far  as  it  invokes  the  aid  of  the  nobile 
officium.  This  is  a  legitimate  deduction  from  the  cases  of 
Lindsay  v.  Lindsay,*  and  Tovey  v.  Tennent,'^  and  there  is  a 
direct  authority  for  such  a  proceeding  in  the  Magistrates  of 
Dundee  v.  Morris.*  A  note  craving  the  appointment  of  a 
factor  in  a  process  where  there  is  no  conclusion  to  that  effect 
is  irregular,  and  resort  ought  to  be  had  in  that  case  to  a 
petition  ;^  but  in  one  case  the  Second  Division  appointed 
a  manager  ex  proprio  motu  where  there  was  no  conclusion 

1  30  and  31  Vict.  c.  97,  sec.  16. 

*  Kirkwood,  17th  Feb.  1855,  17  D.  416.  See  Act  of  Sederunt,  24th 
Dec.  1838,  sec.  9. 

*  Cunningham,  nth  Dec.  1867,  6  Macph.  120. 

*  19th  June  1849,  9  D.  1297. 

*  nth  March  1854,  16  D.  866. 

«  14th  Dec  1856,  19  D.  168,  26th  June  1857,  19  D.  918,  ist  May 
1858,  3Macq.  134. 

*  Pratt  V.  Knox,  28th  June  1855,  17  D.  1006. 
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to  that  effect  ;^  and  where,  in  the  case  of  an  already  existing 
factory,  the  matter  comes  before  the  Court  on  the  report  of 
the  Accountant,  alleging  irregularities  on  the  part  of  the 
factor,  the  Court  may  make  a  new  interim  appointment 
without  a  petition.* 

(c)  Form  and  General  Nature  of  Petition. 

9.  Address, — ^While  petitions  were  presented  to  the  Inner 
House,  they  were  addressed  "  Unto  the  Right  Honourable 
the  Lords  of  Council  and  Session ;"  and  this  style  is  still 
retained,  although  most  petitions  are  now  presented  and 
enrolled  before  the  Junior  Lord  Ordinary  or  the  Lord  Ordi- 
nary on  the  Bills,  the  Distribution  of  Business  Act  declaring 
that  the  judgments  and  deliverances  of  their  Lordships  are 
to  have  equal  effect  with  those  of  the  Inner  House  previous 
to  the  Act*     Petitions  must  have  marked  on  them  the 
Division  to  which  they  belong  ;  and  as  all  other  papers  put 
into  the  boxes  are  Inner  House  proceedings,  it  is  necessary, 
in  order  to  distinguish  petitions  intended  for  the  Lord  Ordi- 
nary, that  the  words  "Junior  Lord  Ordinary"  should  be 
conspicuously  printed  on  such  petitions.* 

10.  Petitiofier^s  Name  and  Designation  and  Narrative, — 
The  petition  begins  by  setting  forth  the  petitioner's  name 
and  designation  at  length,  together  with  the  names  and 
designations  of  any  consenters  thereto.  The  circumstances 
which  necessitate  the  application  are  then  to  be  as  distinctly 
and  articulately  set  forth  as  the  narrative  style  of  petitions 
will  permit.  The  Court  have  frequently  refused  petitions 
on  account  of  the  want  of  specification  of  the  circumstances 
which  are  said  to  warrant  the  application,  or  of  the  property 


^  Crichton  v.  Lady  Keith,  nth  March  1857,  19  D.  713.     See  also 
Hay  V.  Grant,  22d  Feb.  1749,  M.  8973. 

*  Wield,  29th  Nov.  1851,  24  Scot.  Jur.  44;  Dewar,  8th  Dec.  1853, 
16  D.  163  ;  Accountant  of  Court  v.  Jaffray,  20th  Dec.  1851,  14  D.  292. 

3  20  and  21  Vict.  cap.  56,  sec.  5. 

♦  Order  of  Court,  21st  Nov.  1857. 


Chap,  xvi.]  PROCEDURE  AND  EXPENSES.  447 

which  it  is  desired  to  have  put  under  judicial  management. 
Thus,  where  it  was  stated  merely  that  the  petitioner's 
mother's  "whole  estates,  heritable  and  moveable,  real  and 
personal,"  required  judicial  protection,  the  Court  refused  the 
application.^  The  following  particulars  should  always  be 
stated  in  the  petition,  viz.,  the  age  of  the  ward  for  whom  a 
guardian  is  asked,  if  there  be  one,  and  if  the  ward  be  insane, 
the  duration  of  the  insanity ;  a  description  and  an  estimate 
of  the  value  of  the  estate  to  be  put  under  judicial  manage- 
ment ;  and  the  parties  who  last  had  any  intromissions  there- 
with, or  were  in  possession  thereof;*  or  who  have  any 
interest  which  might  entitle  them  to  exclude  a  judicial  officer 
— t.g,^  the  legal  guardians  or  trustees  nominated,  but  who 
have  not  accepted.^  The  Court,  on  the  suggestion  of  the 
Accountant,  are  now  more  particular  in  requiring  this  infor- 
mation to  be  given  in  the  petition  ;  and  there  is  an  obvious 
advantage  in  such  a  course,  for  the  Court  may  afterwards 
find  themselves  paralysed  from  not  being  able  to  discover 
the  nature  and  extent  of  the  property  under  their  charge. 
Lord  Justice-Clerk  Hope  remarked  in  one  case*  that  "the 
words  used  seem  to  have  been  stereotyped — *  has  left  con- 
siderable property  of  various  descriptions.'  This  occurs  in 
about  one-half  of  these  petitions."*  The  narrative  should 
also  contain  the  names  of  all  parties,  as  known  to  the  peti- 
tioner, who  may  have  a  legal  interest  to  appear  in  the  ap- 
plication, eg,y  under  section  164  of  the  Bankruptcy  Act.* 

11.  /;/  Statutory  Petitions, — The  narrative  in  petitions 
for  statutory  officers  must  contain  a  detail  of  the  petitioner's 
character,  the  circumstances  warranting  the  application,  and 
the  fulfilment  of  all  the  statutory  conditions,  besides  a  refer- 
ence to  the  Act   or  Acts.      Thus,  under  the  Companies 


^  Currie  v,  Jardine,  24th  June  1826,  4  S.  764  (756  o.e.). 
=  Mathew,  5th  Dec.  185 1,  14  D.  312. 
»  Russell,  27th  June  1855,  17  D.  1005. 

*  March,  12th  Feb.  1852,  14  D.  492. 

*  See  also  Allan,  12th  Feb.  1852,  14  D.  486. 

^  See  form  of  petition  annexed  to  Act  of  Sederunt,  25th  Nov.  1857. 
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Clauses  Act  of  1845,^  ^^  ^s  necessary  to  state,  where  a  factor 
to  collect  tolls  and  defray  arrears  is  sought,  that  the  thirty 
days*  notice  required  by  section  57  has  been  duly  given  and 
has  expired.*  Again,  the  extent  of  the  petitioner's  interest 
in  the  succession  of  the  deceased,  the  fact  of  its  being 
intestate  or  otherwise  unprotected,  and  that  the  children,  if 
any,  have  no  legal  guardians  and  cannot  act,  are  all  matters 
to  be  stated  in  petitions  for  factors  under  section  164  of  the 
Bankruptcy  Act* 

12.  Nominee. — In  the  concluding  portion  of  the  state- 
ment the  petitioner  suggests  the  name  of  a  party  whom  he 
thinks  fit  for  the  appointment ;  and  if  an  interim  appoint- 
ment is  desired,  that  should  be  stated,*  with  the  grounds  for 
such  an  application.  The  full  name  and  designation  of 
the  party  suggested  should  be  given  to  enable  the  Court  to 
judge  of  his  professional  fitness  and  other  qualifications.^ 
If  the  nominee  has  had  any  connection  with  the  ward  or 
estate  previously,  that  fact  should  be  stated,  and  the  details 
of  the  connection  given,  that  the  Court  may  judge  as  to  its 
exercising  any  disqualifying  influence  or  the  reverse.* 

13.  Alternative  Nominees, — More  than  one  party  may  be 
nominated  for  the  office,  although,  as  has  been  already  men- 
tioned,^ only  one  will  be  appointed.  The  suggestion  may 
be  that  one  party,  whom  failing  another,  should  be  appointed ; 
but  in  this  case  the  Court,  if  they  act  on  the  suggestion  at 
all,  will  appoint  only  one  of  the  nominees  at  a  time.'     If  the 


^  8  Vict.  cap.  17,  sees.  56  and  57. 

^  Baird  v,  Caledonian  Railway,  13th  Nov.  1850,  13  D.  36;  Primrose 
V,  Caledonian  Railway,  14th  Jan.  185 1,  13  D.  464. 
3  Macfarlane,  6th  March  1857,  19  D.  656. 

*  See  infra^  sec.  20. 

*  Anderson,  22d  Nov.  1854,  17  D.  97.  The  qualifications  which  a 
factor  ought  to  possess  have  already  been  stated.  See  sufra^  Chap. 
III.,  sees.  40  to  50. 

*  Mathew,  5th  Dec.  185 1,  14  D.  312. 
^  Supra,  Chap.  III.,  sec.  41. 

*  Dow,  8th  Feb.  1847,  9  D.  616. 
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first  party  have  been  nominated  and  fail,  the  second  will  not 
be  appointed  without  intimation  of  new.^  It  is  hence  of 
importance  to  ascertain  whether  the  party  to  be  nominated 
will  accept  the  office  before  inserting  his  name  in  the  peti- 
tion.* 

14.  Officer  in  Cases  of  Burglis  or  Ranking  and  Sales. — 
Where  a  factor  or  manager  is  sought  by  the  creditors  or 
other  parties  interested  in  a  burgh,^  or  by  the  creditors  in  a 
ranking  and  sale,*  they  may,  instead  of  suggesting  a  party, 
state  their  opinion  to  be  in  favour  of  an  order  by  the  Court 
on  the  burgesses  or  creditors  to  meet  and  choose  a  party  to 
be  recommended  for  the  office.*^  The  procedure  under  such 
an  order  is  similar  to  that  at  the  election  of  a  common  agent 
in  a  process  of  locality.* 

16.  No  Suggestion  of  Nominee  under  Bankrupt  Act. — 
There  is  one  class  of  petitions  in  which  the  suggestion  of  a 
party  to  be  the  officer  of  Court  is  not  allowed,  and  that  is  in 
petitions  under  the  164th  section  of  the  Bankrupt  Act^ 
The  grounds  of  this  distinction  have  been  already  explained.* 
It  will  be  observed  that  the  form  of  petition  given  in  the 
Act  of  Sederunt  of  25th  November  1857  contains  no  provi- 
sion for  inserting  a  nominee.® 

16.  Prayer. — After  the  narrative  there  follows  the  prayer, 
which  must  embrace,  alternatively  if  need  be,  all  that  the 
petitioner  is  to  require  of  the  Court.     On  the  principle  that 


•  Thomson,  6th  Dec.  1851,  14  D.  311. 

•  Scouller,  28th  Nov.  1834,  13  S.  loi. 

•  See  Chap.  XII. 

•  Sec  Chap.  XIII.,  sees.  16  to  20. 

•  Beck,  6th  March  1824,  not  reported,  but  see  Session  Papers  in 
Beck,  30th  June  1836,  14  S.  1056. 

•  Sec  also  procedure  for  election  of  interim  factor  under  former 
Bankruptcy  Act,  Bell,  Comm.,  5th  ed.  ii.  357. 

^19  and  20  Vict.  cap.  79. 

•  Supra,  Chap.  V.,  sec.  17. 
'  See  Appendix. 

2  F 
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the  Court,  before  the  Court  of  Session  Act  of  1868,^  could 
rarely  go  beyond  the  conclusions  of  a  summons,  so  they 
will  not,  in  unopposed  petitions  at  least,  go  beyond  the 
prayer  of  a  petition.^  It  is  for  the  purpose  of  letting  other 
parties  know  what  is  to  be  asked  of  the  Court  that  a  prayer 
is  necessary  at  all,  and  they  are  entitled  to  rely  on  the  Court 
not  doing  anything  but  what  the  petitioner  has  intimated 
that  he  desires  to  have  done.  It  is  therefore  safer  to  have 
too  broad  a  prayer  than  too  limited  a  one.  The  restriction 
of  the  prayer  may  be  made  by  separate  minute  or  deletion, 
or  the  petitioner  may  move  the  Court,  when  they  take  up 
his  application,  to  grant  only  so  much  of  the  prayer.  Of 
the  intention  to  make  such  amendments  the  Court  do  not 
generally  require  intimation,  although  they  sometimes  do 
so.* 

17.  Prayer  for  Intimation  and  Service, — ^The  first  part  of 
the  prayer  is  for  intimation  to  the  li^es,  on  the  walls  of 
the  Court  of  Session  and  in  the  Minute-Book  of  Court, 
and  this  is  sought  in  common  form;  and  for  service 
on  all  the  parties  who  have  been  set  forth  in  the  narrative 
as  having  any  interest  under  the  petition,  or  in  the  estate, 
and  that  by  name,*  even  though  furth  of  Scotland,*  and  more 
particularly  on  the  party  to  be  put  under  judicial  guardian- 
ship on  the  ground  that  he  is  incapable.* 


*  31  and  32  Vict  cap.  loa 

*  The  rules  regarding  the  finally  of  closed  records  which  prevailed 
previous  to  the  Act  of  1868  did  not  apply  to  petitions;  but  as  most 
petitions  are  unopposed,  it  is  necessary  that  the  petitioner  should 
embrace  in  his  petition  all  he  is  to  ask  from  the  Court  As  regards 
amendment  in  undefended  actions,  sec  31  and  32  Vict  cap.  100,  sec  20; 
and  on  the  subject  generally,  Mackay,  Practice,  L  482. 

*  See  infra,  sec.  41. 

*  Duke  of  Northumberland,  8th  March  1854,  16  D.  803  ;  Thomson, 
25th  Nov.  1847,  10  D.  148. 

*  Dalrymple  v.  Ranken,  25th  June  1836, 14  S.  loii. 

*  Gordon  v,  Gunn,  22d  Dec  1832,  11  S.  235 ;  Paterson,  17th  July 
1847,  19  Scot  Jur.  690 ;  Thomson,  25th  Nov.  1847,  10  D.  148 ;  Mac- 
gregor,  23d  Dec.  1848,  11  D.  285. 
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In  Statutory  Petitions, — In  petitions  for  factors  under 
section  164  of  the  Bankruptcy  Act,  intimation  on  the  walls 
and  Minute-Book  is  asked  for,  along  with  an  order  to  intimate 
in  the  ^^ Edinburgh  Gazette*^  but  no  specific  prayer  for  service 
on  individuals  is  introduced,  there  being  substituted  a  prayer 
for  service  "  in  such  other  form  and  way  and  to  such  per- 
sons as  to  your  Lordships  may  seem  fit ;  ^ "  and  speaking 
generally,  wherever  there  are,  as  regards  statutory  appoint- 
ments, provisions  on  the  subject  of  intimation  and  service  of 
the  application,  the  prayer  must  conform  thereto."  But 
if  there  be  no  special  enactment,  the  principles  on  which 
intimation  and  service  are  prayed  for  in  common-law  appli- 
cations will  regulate  statutory  proceedings.* 

Where  Respondent  Abroad, — In  one  case  of  a  petition  for 
the  appointment  of  a  factor  loco  tutoris  to  pupils  whose 
next-of-kin  were  abroad,  the  Court  suggested  that  the  proper 
course  in  such  circumstances  was  to  insert  a  prayer  to  dis- 
pense with  the  citation  of  the  next-of-kin.* 

18.  Order  for  Answers, — The  next  part  of  the  prayer 
craves  an  order  for  answers  upon  the  particular  respondents 
if  they  are  advised  to  object  to  the  petition.  Care  should 
be  taken  to  make  the  prayer  comprehend  all  the  respon- 
dents, as  otherwise  certification  in  default  of  their  lodging 
answers  will  not  run  against  those  who  were  not  ordered  to 
lodge  them.*^  The  time  within  which  the  answers  are  to  be 
lodged  is  usually  specified  in  the  prayer,  although  an  order 
to  answer  is  sometimes  sought  in  common  form.  Eight 
days  are  the  usual  inducice? 

19.  Prayer  for  Appointment  of  Factor, — After  the  prayer 
for  intimation  and  service  the  Court  are  craved,  on  resuming 

^  See  form  of  petition  in  Appendix. 

^  See  Gillespie,  21st  Nov.  1840,  3  D.  133. 

^  Lumsden  (Western  Bank  Liquidators),  14th  Dec.  1858,  21  D.  no. 

^  Carmichael,  14th  June  1848,  10  D.  1286. 

*  But  see  an  exceptional  case — Manson  v.  Clyne,  nth  July  1832,  10 
S.  811. 

•  See  infra^  sec.  30. 
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the  case,  with  or  without  answers,  to  sequestrate  the  estate 
mentioned  in  the  petition  in  cases  where  this  is  necessary,^ 
and  to  appoint  the  party  suggested,  or  "  such  other  person 
your  Lordships  may  think  proper,"  to  be  the  factor  or  other 
officer.  Without  the  addition  of  this  alternative  prayer,  it  is 
doubtful  whether  the  Court  would  feel  themselves  at  liberty 
under  the  petition  to  appoint,  especially  in  absence,  any 
other  party  than  the  petitioner's  nominee,*  although  in  one 
case  where  contradictors  appeared  the  Court  held  themselves 
entitled  to  do  so  under  the  concluding  part  of  the  prayer, — 
"  or  to  do  otherwise  as  to  your  Lordships  may  seem  proper."* 

20.  Interim  Appointment — If  an  appointment  pending 
the  currency  of  the  inducias  is  to  be  sought,  a  special  prayer 
for  such  an  appointment  should  be  inserted,^  although  that 
not  always  being  possible,  is  not  absolutely  necessary,  e^,y 
where  in  consequence  of  reclaiming  or  reporting  a  permanent 
appointment  cannot  take  effect  or  be  made  during  vacation 
it  is  competent  to  apply  for  an  interim  appointment,  and 
that  necessarily  without  a  prayer  therefor.^  Until  a  jurisdic- 
tion to  make  appointments  was  conferred  on  the  Junior  Lord 
Ordinary,  and  in  vacation  on  the  Lord  Ordinary  on  the 
Bills,  a  diversity  of  practice  occurred  in  the  case  of  petitions 
presented  just  before  vacation.  In  some  cases  the  Court 
made  an  interim  appointment  themselves  without  waiting 
the  expiry  of  the  inducuB ;  in  others  the  petition  was  re- 
mitted to  the  Lord  Ordinary  on  the  Bills  to  make  such  an 
appointment.®  Hence  it  was  advisable  to  make  this  part  of 
the  prayer  alternative.  As  the  interim  appointment  would 
otherwise  not  be  extractible  until  after  the  reading  of  the 


'  See  Chap.  II. 

'  Hay  2/.  Boreland,  nth  March  1837,  15  S.  85a 

*  Davidson  v.  Bogle,  26th  Jan.  1837,  15  S.  421. 

♦  Kirk,  6th  March  1827,  5  S.  530  (564) ;  Davidson,  8th  July  1830, 8 
S.  1027  ;  Henderson,  8th  July  1830,  8  S.  1027. 

«  Sharp  V,  M*Call,  20th  Nov.  i860,  23  D.  38,—/^  Lord  Justice 
Qerk  Inglis,  p.  40. 

°  Taylor  v,  Taylor's  Trustees,  i8th  July  1857,  19  D.  1097 ;  Goold, 
19th  July  1856,  18  D.  1318. 
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Minute- Book,  for  nine  days  at  least  the  Court  should  also 
be  prayed  to  dispense  with  the  Minute  Book  quoad  the  in- 
terim appointment,  which  will  otherwise  be  entirely  nugatory. 
If,  however,  it  is  merely  sequestration  pending  intimation 
that  is  sought,  a  dispensation  with  abiding  the  Minute-Book 
is  unnecessary. 

21.  Special  Powers. — Any  special  powers  which  can 
competently  be  granted  will  next  find  their  appropriate 
place  in  the  prayer.  In  the  case  of  ordinary  factors  special 
powers  are  hardly  ever  granted  at  appointment  ;^  in  the  case 
of  managers  of  burghs  the  practice  is  the  opposite.*  In 
cases  of  statutory  factors  the  petition  should  pray  for  the 
appointment  of  a  factor  for  the  purposes  of,  and  with  all  the 
powers  conferred  by,  the  statute,  when  there  are  such.  In 
granting  the  prayer,  however,  the  Court  may,  if  the  statute 
leaves  the  matter  to  their  discretion,  grant  some  only  of  the 
enumerated  powers ;  and  they  may  also  confer  in  addition 
"  the  usual  powers."  * 

22.  Petition  Signed  by  Counsel. — ^The  petition  must  be 
signed  by  counsel,*  and  should  be  drawn  or  revised  by  them, 
as  they  are  responsible  to  the  Court  therefor.*^ 

23.  Petitions  for  more  than  One  Appointtnent. — The  Court 
discourage  combined  applications  for  different  officers  in  one 
petition,  the  reason  being  that  it  is  expedient  to  keep  the 
proceedings  relative  to  different  estates  separate  and  distinct, 
and  the  petition  for  appointment  is  the  initiative  step  as 
regards  each  estate.     Thus,  in  one  case*  several  purchasers 


1  Chap.  IV.,  sec.  58. 

*  Chap.  XII.,  sec.  44. 

'  Cross  (Girvan  and  Portpatrick  Railway),  noticed  in  Haldane  v.  Gir- 
van  and  Portpatrick  Railway,  i8th  March  1881,  18  Scot.  Law  Rep.  451. 

*  Sassen  v,  Campbell,  8th  March  1831,  9  S.  562  ;   Hay  v.  Perth 
Banking  Company,  14th  Jan.  1823,  2  S.  107  (loi). 

*  Act  of  Sederunt  of  15th  June  1738  ;  and  remarks  of  Lord  President 
M'Neill  in  a  note  under  date  14th  Nov.  1855,  18  D.  2^1' 

*  Bonthron,  19th  Dec  1828,  7  S.  215. 
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in  a  ranking  and  sale  combined  and  gave  in  a  joint  petition 
for  their  exoneration  and  for  delivery  of  their  bonds.  The 
Court  indicated  an  opinion  adverse  to  a  petition  for  the 
discharge  of  more  than  one  purchaser,  and  offered  to  allow 
the  petition  to  be  restricted.  This  was  done,  and  intimation 
of  the  petition  as  restricted  was  accordingly  ordered.*  In 
another  case  a  petition  prayed  for  the  appointment  of  the 
same  party  as  judicial  factor  on  a  lapsed  trust  and  as  curator 
bonis  to  one  of  the  beneficiaries  thereon,  who  was  allied  to 
be  incapable.  There  was  here  the  double  objection  of  a 
combination  in  one  petition  of  what  ought  to  form  two 
separate  applications,  and  of  the  proposed  appointment  of 
one  individual  to  offices  whose  interests  were  necessarily 
more  or  less  adverse.  The  petition  was  in  consequence 
restricted  to  one  of  the  appointments  sought  for.*  In  one 
case,  however,  the  appointment  of  the  same  party  as  judicial 
factor  on  a  trust-estate  and  factor  loco  tutoris  to  a.  pupil 
legatee  under  the  trust-deed  was  made  in  one  petition  ;*  but 
the  only  well  recognised  exception  to  the  rule  against  com- 
bined petitions  occurs  in  the  case  of  applications  for  a  factor 
loco  tutoris  to  the  pupil  and  a  curator  bonis  to  the  minor 
children  of  the  same  family.  There  is  very  little  in  point 
of  principle,  perhaps,  to  be  said  in  favour  of  this  exception. 
At  the  same  time,  as  the  interests  of  the  children  are  usually 
identical,  and  the  saving  of  expense  considerable,  one  does 
not  wonder  at  a  court  of  equity  deviating  in  this  instance 
from  strict  principle;  but  if  the  interests  of  the  children 
appear  to  be  adverse,  the  Court  will  not  make  the  combined 
appointment.*  Other  exceptional  cases  have  also  occurred. 
Thus,  in  a  petition  for  a  factor  loco  tutoris  and  curator  bonis 
to  certain  pupils  and  minors  whose  father  had  died,  the 
petitioners  prayed  that  the  party  suggested  for  these  offices 
should  be  appointed  judicial  factor  ad  interim  on  the  intestate 
estate  of  the  deceased  father,  as  it  required  immediate  atten- 


1  See  also  Learmonth,  i6th  June  1838,  16  S.  1144. 

'  Phillip,  23d  Nov.  1858,  not  reported— ^^  Lord  Kinloch. 

*  Kirkwood,  13th  Feb.  1855,  17  D.  416. 

*  See  Chap.  VII,  sec.  25. 
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tion,  and  there  was  no  one  to  manage  it  until  the  appoint- 
ment of  the  factor  loco  tutoris  and  curator  bonis.  The  Court 
appointed  an  interim  factor.^  In  another  case  the  petitioners 
prayed  for  the  appointment  of  the  same  person  as  factor  loco 
tutoris  and  curator  bonis  to  a  pupil  who  was  near  minority ; 
and  on  the  pupil  attaining  minority,  the  factor  loco  tutoris 
was,  on  the  original  petition,  appointed  curator  bonis  to  the 
formerly  pupil  ward.* 

24.  Petitions  not  at  all  times  Competent, — Some  applica- 
tions do  not  appear  to  be  at  all  times  competent.  The  Acts 
of  Sederunt  of  17th  July  1764  and  5th  June  1790  were 
enacted  with  the  view  of  restraining  the  privilege  of  apply- 
ing to  the  Court  within  a  few  days  of  the  end  of  the  winter 
and  summer  sessions,  and  a  petition  presented  in  violation 
of  their  provisions  was  de  piano  refused  in  one  case.*  These 
Acts  were  repealed  by  that  passed  on  13th  July  1844,  by 
which  it  was  enacted  that  "all  petitions  for  sequestrating 
estates  under  sale  or  for  money  shall  be  boxed  for  the  Court 
on  or  before  the  25th  day  of  February  for  the  winter  session 
and  Sth  day  of  July  for  the  summer  session."*  But  if  this 
Act  of  Sederunt  is  still  in  force  it  is  not  to  be  presumed  that 
the  Court  will  extend  its  provisions  to  any  but  the  petitions 
embraced  in  its  words. 

26.  Petitions  to  be  Printed  and  Boxed, — Every  paper 
which  requires  to  be  boxed  must  be  printed,  and  though  most 
petitions  are  now  presented  in  the  Outer  House*  they  must 
in  every  case  be  printed  and  boxed  as  formerly.®    Petitions 


•  Cairns,  7th  Feb.  1881,  not  reported — fer  Lord  Shand. 

'  Mockler,  21st  May  1867,  and  5th  March  1868,  not  reported. 

•  Robinson,  25th  Feb.  1825,  3  S.  401. 

•  The  petitions  mentioned  seem,  however,  to  be  among  those  which 
are  still  appropriate  to  the  Inner  House,  and  therefore  the  reason  for 
the  restriction  has  not  disappeared.  This  Act  did  not  repeal  the  Act  of 
Sederunt  of  2i8t  Dec  1765,  which  does  not  permit  such  petitions  to  be 
received  on  any  of  the  five  days  which  precede  the  Christmas  recess. 

•  See  suproy  sec.  3. 

•  See  Order  of  Court,  21st  Nov.  1857. 
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for  the  appointment  of  factors  loco  tutoris^  curators  boniSy  and 
factors  loco  absentis  must  be  boxed  for  the  Accountant  of 
Court  ;*  and  those  under  section  164  of  the  Bankruptcy  Act* 
must  be  boxed  for  the  Accountant  in  Bankruptcy.'  An  ex- 
ception to  the  rule  as  to  printing  was  in  respect  of  special 
circumstances  permitted  in  one  case.* 

Except  in  Vacation. — As  the  boxes  are  not  open  during 
vacation  except  on  box-days,  the  condition  of  boxing  is  not 
applicable  to  petitions  presented  to  the  Lord  Ordinary  on 
the  Bills,  and  hence  the  printing  of  such  applications  may  in 
the  first  instance  be  dispensed  with.  Such  was  the  course 
adopted  formerly,  when  petitions  presented  to  the  Bill 
Chamber  Judge  required  afterwards  to  be  put  to  the  Inner 
House  rolls  for  the  confirmation  of  the  Court.*  But  in  these 
cases  it  was  not  uncommon,  in  the  prospect  of  its  being  ulti- 
mately necessary  to  do  so,  to  print  at  once  a  petition  addressed 
to  the  Lords  of  Council  and  Session  and  not  to  the  Lord 
Ordinary  on  the  Bills.  If  the  petition  presented  in  vacation 
was  to  the  Lord  Ordinary  on  the  Bills,  a  new  petition  was 
necessary  when  confirmation  was  sought  from  the  Court;* 
or  at  least  a  supplementary  one.^  In  practice  petitions  in 
vacation  are  now  usually  printed,  although  in  most  cases  the 
confirmation  of  the  Court  is  unnecessary. 

26.  Productions. — Along  with  the  petition  there  must  be 
produced  such  documents  as  are  necessary  to  instruct  the 
averments  embodied  in  the  petition.  What  productions 
should  be  made  is  always  a  matter  of  g^ve  consideration  for 
the  petitioner's  advisers,  and  delay,  expense,  and  annoyance 
are  caused  by  inattention  to  this  matter.  It  should  be  re- 
membered that  no  judge  can  take  for  granted  ez  parte  state- 


1  Act  of  Sederunt,  nth  Dec.  1849,  sec.  i. 

'  19  and  20  Vict.  cap.  79. 

»  Act  of  Sederunt,  25th  Nov.  1857,  sec-  2. 

*  Philip,  24th  Dec.  1831,  10  S.  192. 

*  See  supra^  sec.  5. 

«  White,  15th  Nov.  1844,  17  Scot.  Jur.  53. 

^  Scott,  22d  May  1845,  7  I^-  638;  Raebum,  25th  Nov.  1851,  14  D. 

310. 
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ments,  and  at  the  first  stage  he  is  entitled  to  be  satisfied  that 
the  petitioner  has  at  least  ^  prima  facie  case.  It  is  true  that 
afterwards  there  will  be  an  opportunity  of  producing  docu- 
ments to  remove  any  doubts  that  may  exist  in  the  Lord 
Ordinary's  mind ;  but  it  ought  to  be  remembered  that  all 
the  parties  to  whom  intimation  is  made  are  entitled,  just  as 
much  as  defenders  in  an  action/  to  see  the  productions  in- 
tended to  be  founded  on  and  used  in  the  cause.  The  best 
means  therefore  of  obviating  all  delay,  difficulty,  and  un- 
necessary expense  is  for  the  petitioner  to  make  all  his  pro- 
ductions before  he  asks  the  Court  to  move  in  the  matter.* 
Accordingly,  in  those  applications  which  more  than  others 
impressed  the  Court  and  practitioners  with  the  disadvantages 
attendant  on  summary  and  ex  parte  proceedings — petitions 
for  curators  bonis  to  incapables, — ^this  course  was  very  soon 
enforced.  Separate  certificates  of  the  party's  incapacity,  not 
in  vague  general  terms  that  he  is  infirm  in  body  and  mind, 
but  specifying,  on  soul  and  conscience,*  the  grounds  on  which 
the  opinion  that  the  party  is  unfit  for  the  management  of  his 
own  affairs  is  rested,*  the  duration  of  the  incapacity,*  and  the 
date  at  which  the  patient  was  last  seen,*  must  be  obtained 
from  two  medical  men,^  and  not  only  produced,  but  printed 
and  boxed  with  the  petition  for  a  curator,®  before  the  Court 
will  move  in  the  matter,  except  to  refuse  the  application 
or  to  allow  it  to  be  withdrawn.®  The  original  certificates 
themselves  must  be  holograph.  In  no  other  case  is  the  peti- 
tioner required  to  print  and  box  his  productions  at  the  com- 
mencement of  the  proceedings ;  but  the  Court  may  at  a  sub- 

*  But  see  31  and  32  Vict.  cap.  icx),  sec.  99. 

■  With  this  in  view,  the  clerk  to  the  then  Junior'Lord  Ordinary  (Lord 
Jerviswoode)  on  8th  July  1859  issued  a  notice  requesting  agents  in  peti- 
tions to  his  Lordship  *'  to  lodge  executions,  acceptances,  and  produc- 
tions at  latest  twenty-four  hours  before  the  petition  is  called  in  the  roll" 

*  Campbell,  14th  Jan.  1830,  8  S.  307. 

*  Laidlaw,  31st  Jan.  1830,  8  D.  426. 

*  Matthew,  5th  Dec  185 1,  14  D.  312. 

*  Lord  Advocate,  24th  June  i860,  22  D.  555. 
^  Robertson,  2d  Dec.  1853,  16  D.  317. 

*  Kenmore,  7th  July  1849,  11  D.  1494. 

*  Wright,  1 6th  Nov.  1849,  12  D.  912. 
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sequent  stage  allow  or  order  him  to  do  so.  The  r^^lations 
as  to  inventories,  &c.,  of  the  Act  of  Sederunt  of  7th  July 
1858  apply  to  summary  processes. 

27.  IV/to  are  Clerks  to  the  Process. — The  office  clerks  of 
the  Junior  Lord  Ordinary  for  the  time  are  the  custodiers 
of  the  processes  of  which  a  petition  is  the  first  step,  and 
this  not  only  during  session,  but  in  vacation,  although  the 
Lord  Ordinary  on  the  Bills  is  then  the  judge.  The  same 
principle  obtained  in  reference  to  petitions  presented  in 
vacation  before  the  passing  of  the  Distribution  of  Business 
Act,^  the  Inner  House  clerks  acting  as  clerks  to  such  pro- 
cesses.* 

28.  Petitions  do  not  Fall  Asleep. — Petitions  for  the  ap- 
pointment of  factors  do  not  fall  asleep  although  presented  to 
the  Junior  Lord  Ordinary.  This  is  another  consequence  of 
the  principle  that  summary  petitions  and  other  applications, 
transferred  by  the  Distribution  of  Business  Act  to  the  Junior 
Lord  Ordinary,  continue  nevertheless  to  be  regulated  by 
Inner  House  rules.* 

{d)  First  Enrolment — Intimation  and  Service. 

29.  First  Enrolment. — The  day  after  it  is  boxed  and 
lodged,  the  petition  will  appear  in  a  special  roll  of  "  Petitions 
— First  Enrolment,"  if  it  had  been  marked  for  the  Junior 
Lord  Ordinary,  and  if  not,  it  will  appear  in  the  Single  Bills 
of  the  Division  marked  on  it  At  the  moving,  if  no  objection 
to  the  competency  be  mooted  either  by  the  Court  or  any 
party  interested,  the  latter  especially  being  an  unlikely 
event,  intimation  and  service  will  be  ordered  as  craved,  and 
also  upon  such  other  parties  as  the  Court  ex  proprio  fnotu 
may  appoint,  the  petition  being  amended  at  the  bar.  An 
objection  to  competency  may  be  quite  competently  disposed 


*  20  and  21  Vict.  cap.  56. 

'  See  Act  of  Sederunt,  8th  Dec.  1870. 

*  Wemyss,  24th  Jan.  i860,  22  D.  556. 
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of  at  this  stage,  but  the  Court  will,  it  is  thought,  scarcely 
ever  do  so,  as  the  presence  of  contradictors  is  not  as  yet 
judicially  secured.  If  an  objection  have  been  suggested,  the 
interlocutor  may  with  the  view  of  calling  parties*  attention, 
contain  a  reservation  of  all  objections  to  the  competency.* 
After  the  petition  has  been  written  upon,  and  intimation 
and  service  ordered,  there  is  then  a  depending  cause  in 
Court.2 

30.  Inductee, — There  are  no  authorised  inducuE  in  regard 
to  petitions.  In  practice  eight  days  is  the  time  within  which 
answers  are  either  specially  ordered,  or  are  due,  if  no  time  is 
specified.  That  there  is  some  ambiguity  on  the  subject  is 
shown  by  the  Act  of  Sederunt  of  25th  Nov.  1857,*  propos- 
ing, in  the  form  of  petition  annexed  to  it,  to  ask  intimation 
*  in  common  form ; "  and  in  section  4  enacting  that  the 
Court  shall  not  make  the  appointment  of  a  judicial  factor 
until  the  lapse  of  fourteen  days,  or  such  other  time  as  the 
Court  may  fix,  after  both  the  publication  of  the  "  Gazette 
notice,  and  the  date  of  service  (when  such  service  is  required) 
of  the  petition  on  the  representatives  of  the  deceased  debtor. 
It  IS  also  provided  with  reference  to  petitions  and  complaints 
that  at  the  first  moving  of  the  petition,  "  the  Court  shall  pro- 
nounce an  interlocutor  ordering  service  thereof,  and  answers 
to  be  put  in,  in  writing,  within  fifteen  days  after  service.* 
Still  it  is  undoubted  that  in  practice  eight  days  is  the  usual 
time  asked  for  and  granted. 

Wlure  Respondents  Abroad,  or  in  Orkney  and  Shetland. — 
In  one  case  a  petition  for  the  appointment  of  a  curator  bonis 
prayed  for  intimation  and  service  in  common  form  upon  cer- 
tain parties  nominatitn,  some  of  these  being  abroad.  An 
interlocutor  was  pronounced  ordaining  intimation  and  service 
on  the  parties  named  in  the  petition,  and  them  to  lodge 


^  Macfarlane,  6th  March  1857,  19  D.  656. 

*  Horn,  14th  Nov.  1857,  20  D.  52. 

*  Passed  with  reference  to  sec.  164  of  the  Bankruptcy  Act,  19  and 
20  Vict.  cap.  79. 

*  Act  of  Sederunt,  nth  July  1828,  sec.  83. 
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answers  thereto  if  so  advised  within  eight  days  from  the  date 
of  service.  On  the  lapse  of  eight  days  from  the  date  of 
service  the  Lord  Ordinary  being  moved  to  proceed  with  the 
cause  expressed  doubts  as  to  eight  days  being  the  proper  in- 
ducice,  at  least  where  edictal  service  was  necessary,  and  the 
case  was  continued  to  allow  inquiries  to  be  made.  Ulti- 
mately his  Lordship  intimated  that  he  was  satisfied  that  it 
was  the  practice  to  ask  and  allow  only  eight  days  as  the  in- 
ductee for  service  of  such  petitions,  whether  edictal  or  other- 
wise ;  and  although  he  thought  the  practice  somewhat 
anomalous,  he  was  not  disposed  to  disturb  it^  But  in  a 
previous  case*  the  Court  suggested  that  a  proper  course  in 
such  circumstances,  on  the  analogy  of  petitions  by  tutors 
and  curators  in  reference  to  their  inventories,  was  to  pray 
the  Court  to  dispense  with  service  on  parties  furth  of  Scot- 
land in  respect  of  their  being  so  ;  and  recently,  in  a  petition 
for  authority  to  sell  trust-estate  where  some  parties  were 
abroad,  Lord  Craighill  ordered  answers  within  fourteen 
days,*  proceeding  mainly  on  the  Act  of  Sederunt  i8th 
December  1868,  which,  however,  does  not  appear  to  be  in 
terms  applicable  to  petitions.  This  is  also  the  safe  rule 
where  the  parties  reside  in  Orkney,  Shetland,  or  other 
island  of  Scotland.* 

31.  Intimation^  how  made. — The  intimation  and  service 
ordered  always  include  intimation  on  the  walls  and  in  the 
Minute-Book.  Intimation  on  the  walls  is  a  duty  which  de- 
volves on  the  petitioner's  agent,  and  is  made  by  affixing  a 
copy  of  the  petition  and  interlocutor  to  a  board  in  the  lobby 
of  the  Parliament  House.  The  intimation  in  the  Minute- 
Book  is  attended  to  by  the  clerk  to  the  process,  who  enters 
therein  the  interlocutor  ordering  service.  The  evidence  of 
intimation  having  been  so  made  is  a  certificate  which  the 


^  Ogilvy,  28th  May  1858 — not  reported, /^r  Lord  Kinloch. 

*  Carmichael,  14th  June  1848,  10  D.  1286. 

'  Duthie,  2 1st  Nov.  1879— not  reported.    See  also  Walker,  17th 
June  1862,  24  D.  300, 

*  See  31  and  32  Vict.  cap.  100,  sec.  14. 
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agent  or  his  clerk  must  write  upon  the  interlocutor  sheet, 

and  is  generally  in  these  terms: — "Edinburgh, 18 — . 

I  (A  B,  clerk  to)  C  D,  W.S.,  hereby  certify  that  this  petition 
and  the  foregoing  interlocutor  have  been  duly  intimated  on 
the  walls  and  in  the  Minute-Book  in  terms  of  the  said  inter- 
locutor. (Signed)  A  B,  or  C  D."  Care  should  be  taken  to 
have  this  certificate  appended  before  any  further  step  is  to 
be  taken,  as  otherwise  the  Court  cannot  be  expected  to  hold 
that  the  intimation  directed  to  be  made  has  been  given. 

32.  Service^  how  made. — The  service  of  the  petition,  and 
of  the  interlocutor  ordering  it,  is,  as  in  other  Court  of  Session 
cases,  made  by  a  messenger-at-arms,  or  by  the  sheriff-officer 
if  there  be  no  messenger-at-arms,^  whose  warrant  is  a  copy 
of  the  interlocutor  (appended  to  the  petition),  certified  by 
the  Clerk  of  Court  Where  the  party  on  whom  the  service 
IS  to  be  made  resides  in  Scotland,  the  delivery  of  a  copy  to 
him  personally,  or  the  leaving  it  at  his  dwelling-place,  is 
sufficient.^  On  the  other  hand,  if  service  on  parties  furth  of 
Scotland  have  been  ordered,  it  is  made  on  them  at  the  Office 
of  Edictal  Citations  ;*  and  if  the  parties  reside  in  England 
or  Ireland,  reasonable  notice  of  a  specified  description  ap- 
pears also  to  be  necessary.*  If  service  be  ordered  on  the 
tutors  or  curators  of  any  minor  generally,  if  he  any  has,  it 
will  be  done  in  the  same  way  as  service  of  a  summons  in 
which  they  are  called  as  defenders.  The  executions  of 
service  of  petitions  to  be  returned  by  the  messenger-at-arms 
will  be  in  the  old  form,  and  not  in  the  new  and  short  style 
introduced  by  the  Court  of  Session  Act  of  1850,^  which  is 
restricted  to  executions  on  summonses  and  notes  of  suspen- 
sion and  interdict  or  liberation,  and  of  advocation.     Pro- 

*  31  and  32  Vict.  cap.  100,  sec.  19. 

'  See  more  fully  Campbell,  Law  of  Citation  and  Diligence,  p.  24 ; 
Mackay,  Practice  in  Court  of  Session,  i.  394. 

•  13  and  14  Vict.  cap.  36,  sec.  22  ;  Campbell,  p.  29;  Mackay,  i. 

p.  398. 

•  Act  of  Sederunt,  18th  Dec.  1868,  sees.  2  and  3.    See  Duthie, 

previous  page,  note  3. 

*  13  and  14  Vict.  cap.  36,  sec.  20. 
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duction  of  the  executions  returned  is  necessary  in  order  to 
instruct  the  service  ordered. 

33.  Service  on  Companies, — It  may  be  necessary  to  make 
service  on  companies  under  the  provisions  of  the  Companies 
Clauses  Consolidation  (Scotland)  Act  1845,^  which  enacts 
that  "  any  summons  or  notice,  or  any  writ,  or  other  pro- 
ceeding, at  law  or  in  equity,  requiring  to  be  served  upon  the 
company,  may  be  served  by  the  same  being  left  at  or  trans- 
mitted through  the  post,  directed  to  the  principal  office  of 
the  company,  or  one  of  their  principal  offices  where  there 
shall  be  more  than  one,  or  being  given  personally  to  the 
secretary,  or  in  case  there  be  no  secretary,  then  by  being 
given  to  any  one  director  of  the  company."  * 

34.  Service  on  Incapable, — Service  of  the  petition  and 
interlocutor  must,  as  we  have  already  seen,'  be  prayed  for  on 
the  ward  to  whom  a  judicial  guardian  is  sought,  and  if  not  so 
asked  for  it  will  be  ordered  by  the  Court.  The  rule  that 
the  service  must  be  made  personally  in  the  case  of  parties 
alleged  to  be  incapable  admits  of  no  exception ;  leaving  a 
copy  in  the  hands  of  the  superintendent  of  the  asylum,  or 
any  other  party,  will  not  do.*  "No  man,"  observed  Lord 
President  Boyle  in  one  case,  in  which  the  doctor  refused 
to  allow  service  to  be  made  for  fear  of  endangering  the 
health  of  the  lunatic,*  "  shall  be  declared  a  lunatic  by  this 
Court  without  having  an  opportunity  of  knowing  personally 
that  an  application  to  that  effect  has  been  presented  against 
him.  That  rule  must  be  adhered  to  in  all  circumstances; 
and  no  new  form  of  process  for  every  special  case  can  be  per- 
mitted. It  is  the  more  necessary  here,  seeing  that  the  doctor 
who  refuses  admission  to  the  messenger  is  the  same  doctor 


*  8  Vict.  cap.  17,  sec.  137. 

-  See  Stewart  v,  Scottish  Midland  Railway  Company,  3d  Mar.  1852, 
14  D.  594. 

'  Supra,  sec.  17. 

*  Macgregor,  23d  Dec.  1848,  11  D.  285. 

*  Macgregor,  supra. 
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upK)n  whose  certificate  alone  the  appointment  is  wanted." 
And  Lord  Jeffrey  also  remarked — "  The  intimating  of  this 
petition  to  the  lunatic  can  do  him  no  harm,  and  I  will  not 
believe  it  to  be  otherwise  on  the  authority  of  all  the  doctors 
in  Europe."  In  one  case,  where  a  party  was  to  be  subjected 
to  guardianship  on  account  of  alleged  incapacity,  the  Court 
not  only  appointed  intimation  and  service  on  him,  but 
directed  the  Sheriff  of  the  county  where  he  then  resided, 
or  one  of  his  substitutes,  to  be  present  when  service  was 
made,  as  the  party,  even  although  unable  to  manage  his 
own  affairs,  might  have  reason  for  objecting  to  the  particular 
person  proposed  to  be  appointed  curator  bonis  to  him.* 
Where  such  special  directions  are  given,  not  only  will  an 
execution  by  the  messenger  of  the  service  be  required,  but  a 
report  by  the  Sheriff  or  Sheriff-Substitute  on  the  subject, 
with  special  reference  to  any  objection  which  may  have  been 
expressed  to  the  party  proposed  in  the  petition  for  the  office, 
should  be  obtained  by  the  petitioner's  agent  and  lodged  in 
process. 

36.  Acceptance  of  Service. — Service  of  the  petition  and 
the  interlocutor  ordering  it  may  be  accepted,  and  a  consent 
given  to  its  prayer  being  granted,  either  in  whole  or  in  part, 
by  a  holograph  or  tested  acknowledgment  on  a  copy  of  the 
petition,  or  by  a  formal  deed,  with  reference  to  a  copy  of 
the  petition  which  is  docqueted  by  the  granters  as  relative 
to  the  deed.*  This  of  course  only  applies  to  cases  where 
the  party  accepting  service  can  legally  grant  any  such  deed 
or  writ.  If  a  minor  be  a  party  accepting,  his  curators,  and 
if  a  woman  be  married,  her  husband,  should  be  consenting 
parties  to  the  acceptance.  In  dubio,  it  is  always  safer  to 
have  the  legal  and  formal  execution  of  service  by  a  mes- 
senger. Acceptances  of  service  must  be  produced  in 
process. 

By  Agent, — Acceptance  of  service  on  behalf  of  a  party 
by  his  known  agent  has  always  been  recognised  in  general 


1  Scott,  7th  Feb.  1855,  17  D.  362. 
«  Graham,  22d  Jan.  1858,  20  D.  436. 
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practice.  Where  personal  interests  merely  are  involved,  it 
may  safely  be  left  to  litigants  to  satisfy  themselves  that  the 
parties  who  profess  to  act  as  agents  are  in  fact  the  agents  of 
those  whom  it  is  wished  to  certiorate  of  the  dependence  of 
leg^l  proceedings.  But  where  the  Court  are  acting,  not  as  a 
legal  tribunal,  but  as  pater  patruB^  and  are  only  resorted  to  be- 
cause of  the  absence  and  incapacity  of  the  parties  most  in- 
terested in  the  proceedings  before  them,  the  duty  devolves 
upon  the  Court  of  satisfying  themselves  that  the  parties,  who 
accept  service  as  agents  of  persons  on  whom  service  has 
been  ordered,  really  possess  that  character.  To  enable  the 
Court  to  discharge  this  duty  the  agent  who  accepts  service  of 
a  petition  on  behalf  of  any  client  must  put  in  process,  along 
with  the  acceptance,  evidence  of  special  authority  by  the 
client  to  that  effect.* 

36.  Where  Intimation  and  Service  unnecessary, — Attempts 
have  been  made  to  get  the  Court  to  dispense  with  intimation 
altogether,  but  the  Court  will  not  now  supersede  general 
intimation  of  the  petition,  although  of  consent;*  but  before 
the  practice  of  the  Court  acquired  its  present  consistency, 
such  a  course  seems  to  have  been  in  rare  instances  followed.* 
But  where  a  conclusion  for  a  factor's  appointment  is  con- 
tained in  a  summons  no  intimation  is  necessary,  as  of  course 
there  is  the  usual  formal  service ;  and  it  would  seem  that  in 
those  other  appointments  which  the  Court  make  without 
having  a  petition  before  them  there  is  no  intimation  or 
service,  as  none  is  necessary.*  Again,  intimation  and  service 
may  be  unnecessary  in  statutory  appointments  if  the  statute 
should  so  direct.  Thus,  in  an  application  for  a  factor  under 
section  14  of  the  former  Bankruptcy  Act,*  intimation  was 


'  Order  of  Court  of  i  ith  Jan.  1859. 

«  Hutchinson,  27th  Feb.  1847,  19  Scot.  Jur.  347;  Taylor,  i8th  July 
1857,  19  D.  1097. 

*  Fraser,  i8th  Dec.  1828,  7  S.  205  ;  Livingstone,  3d  July  1835,  13  S. 

1033. 

*  Wield,  29th  Nov.  1851,  24  Scot.  Jur.  1854;  Jaffray,  20th  Dec.  1851, 
14  D.  292  ;  Dewar,  8th  Dec.  1853,  16  D.  163. 

*  12  and  13  Vict.  cap.  41. 
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not  considered  to  be  necessary.^  But  if  there  be  no  special 
enactment,  the  principles  regarding  intimation  and  service 
which  regulate  common-law  applications  will  apply  also  to 
statutory  proceedings.^ 

37.  Service  to  be  debito  tempore. — It  is  necessary  that 
the  petition  should  be  served  debito  tempore,  />.,  it  would 
appear,  within  a  year  and  a  day.*  Thus,  where  a  warrant 
was  asked  and  obtained  on  loth  March  1840,  but  service  did 
not  take  place  till  February  1842,  the  petition  was  dismissed, 
as  the  warrant  was  held  to  have  fallen.*  Again,  sometimes, 
as  at  the  end  of  a  session,  an  order  for  answers  is  asked  by  a 
day  certain,  e,g.,  the  first  box-day,  and  in  such  a  case,  as  the 
Court  intend  the  respondent  to  have  all  the  time  between 
the  presentation  of  the  petition  and  that  date  to  consider 
the  course  he  will  follow,  the  service  will  be  inept  if  it  be  not 
given  immediately  on  obtaining  the  order.^ 

38.  After  intimation  and  service  no  step  in  the  case  can 
be  taken  until  the  lapse  of  the  period  allowed  for  lodging 
answers  to  the  petition.  Accordingly,  where  the  Court  were 
applied  to,  during  the  currency  of  the  period  allowed  for 
answers,  for  an  interim  appointment,  they  refused  to  grant  it 
as  the  parties  interested  were  entitled  to  trust  to  having  the 
period  named  for  lodging  answers,  and  might  probably  be 
preparing  to  oppose  the  application.^  We  have  already 
seen  that  a  special  prayer  for  an  interim  appointment  is  the 
proper  way  in  which  to  apply  for  such  an  officer.^ 


*  Gillespie,  21st  Nov.  1840,  3  D.  133. 

*  Lumsden,  14th  Dec.  1858,  21  D.  no. 

'  Campbell,  Law  of  Citation,  p.  54 ;  and  Allan  v.  Commercial  Bank, 
infra, 

*  Allan  V.  Commercial  Bank,  ist  March  1842,  4  D.  842. 

*  Duke  of  Northumberland  v.  Harris,  23d  Feb.  1832,  10  S.  366. 

*  Armit,  8th  March  1844,  16  Scot.  Jur.  439. 
'  See  supra^  sec.  20. 
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(e)  Second  Enrolment —  Where  no  Opposition. 

39.  Motion  for  Appointment. — ^When  the  time  for  lodging 
answers  has  expired  the  petitioner's  agent  will  enrol  the 
the  cause  to  have  it  proceeded  with.  If  there  be  nothing 
unusual  in  the  case  the  first  motion  will  be  that  the  party 
suggested  in  the  petition  should  be  appointed  in  terms  of  the 
prayer,  and  where  no  answers  have  been  lodged,*  and  no  ob- 
jection is  taken  to  the  factor,  or  new  intimation  is  necessary,* 
the  Court  will  usually  grant  this  motion.  A  statement  by  the 
petitioner's  counsel  that  the  intimation  and  service  ordered 
have  been  made,  and  evidence  thereof  put  in  process,  must 
precede  the  motion,  and  its  correctness  will  be  assumed  un- 
less a  compearer,  the  Court,  or  the  clerk  on  examination,  find 
that  in  regard  to  these  matters  counsel's  instructions  have 
misled  him.* 

40.  Remits  for  Report. — But  the  Lord  Ordinary  or  the 
Court  may  make  avizandum  with  the  process  and  the  motion, 
in  order  to  consider  the  productions,  and  to  be  satisfied  that  all 
the  necessary  preliminaries  have  been  attended  to — by  the  re- 
port of  the  clerk  to  the  cause,  if  it  be  a  simple  one,  or  in  a  more 
complicated  case  by  a  remit  to  obtain  a  report  or  otherwise. 
When  a  case  is  remitted  for  report,  it  devolves  on  the  peti- 
tioner's agent  to  transmit  it  to  the  reporter,  to  obtain  his 
report,  to  lodge  it  in  process,  and  to  enrol  the  case  in  order 
to  have  it  disposed  of*  The  remit  is  either  to  a  man  of 
business,  if  the  object  be  to  ascertain  whether  the  statutory 
provisions  applicable  to  the  petition  have  been  complied  with, 
or  to  a  man  of  skill,  such  as  an  architect,  engineer,  or  the 
like,  if  the  matter  relate  to  their  respective  provinces.*  If 
the  reporter  do  not  accept  the  remit  or  die,  the  case  must  be 
again  enrolled,  to  have  the  remit  recalled  and  a  new  one 


*  See  injra^  sec.  52. 
'  See  infra^  sec.  41. 

'  MacGregor,  23d  December,  1848,  11  D.  285. 

*  See  A.S.,  14th  Oct.  1868,  sec.  18. 

'  See  31  and  32  Vict.  cap.  100,  sec.  92. 
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made.*  Before  the  Distribution  of  Business  Act  *  empowered 
the  Lord  Ordinary  to  remit  cases  of  his  own  authority,  it  was 
the  practice  in  the  First  Division  •  to  remit  to  the  Junior 
Lord  Ordinary  to  inquire  and  report,  and  he  again  remitted 
to  a  reporter.  If  the  reporter  died  pending  the  execution 
of  the  remit,  recourse  to  the  Inner  House  was  necessary, 
to  have  the  remit  recalled  and  another  made  of  new,  the 
Lord  Ordinary  acting  under  the  interlocutor  as  a  mere 
reporter,  and  having  power  to  make  a  change  only  of 
consent.  The  practice  of  the  Second  Division  was  to 
remit  to  a  reporter  direct  without  the  intervention  of  a 
Lord  Ordinary ;  *  but  the  practice  of  the  First  Division,  in 
cases  not  falling  under  the  Distribution  of  Business  Act,  still 
is  to  remit  to  the  Junior  Lord  Ordinary.*  The  remit,  how- 
ever, is  not  necessarily  to  the  Junior  Lord  Ordinary,®  unlike 
cases  falling  under  the  Distribution  of  Business  or  Pupils 
Protection  Acts.^  Remits  ought  not  to  be  to  parties  al- 
ready, or  likely  to  be,  in  any  way  interested.® 

41.  Amendment  of  Petition, — ^The  restriction  of  a  prayer 
may  be  made  by  separate  minute  or  by  deletion,  or  the  peti- 
tioner may  move  the  Court,  when  they  take  up  his  applica- 
tion, to  grant  part  only  of  the  prayer.  Of  the  intention  to 
make  such  amendments  the  Court  do  not  generally  require 
intimation,  although  they  sometimes  do  so;^  but  serious 
amendments  require  new  intimation, '®  if  not  done  before  the 


1032 


Ranken,  22d  Feb.  1848, 10  D.  760. 

20  and  21  Vict,  c  56,  sees.  4  and  5. 

Dunbar,  7th  May  1847,  9  D.  1426 ;  Auld,  loth  March  1849,  11  D. 


Mackenzie,  8th  March  1850,  22  Scot  Jur.  372. 

Campbell,  26th  Feb.  i88r,  18  Scot.  Law  Rep.  376. 

Ranken,  supra;  Kerr's  Trustees  v.  Moody,  19th  June  1850,  12  D. 
1041  ;  A.S.,  24th  Dec.  1838,  sec.  9,  and  28th  July  1828,  sec.  83. 

Kirkwood,  17th  Feb.  1855,  17  D.  416. 

Esson,  28th  Feb.,  1856,  18  D.  676. 

RoUo,  8th  July  1852,  14  D.  990. 
w  Lockhart,  9th  Feb.  1837, 15  S.  498  ;  Naime,  17th  June  1862, 24  D. 
1086 ;  Shanklie,  6th  June  1854,  16  D.  898. 
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Court  have  ordered  intimation  and  service,^  except  of  con- 
sent.^ 

42.  Intimation  of  New  where  different  Factor  than 
Nominee  asked  for, — On  this  principle,  if  the  appointment  of 
a  party  different  from  the  one  originally  suggested  is  to  be 
asked  for,  it  is  of  advantage  that  all  parties  interested  should 
appear  and  concur  therein,  as  the  Court  will  in  that  case,  if 
the  prayer  have  been  framed  so  as  to  admit  of  it,  appoint 
without  ordering  new  intimation.*  As  the  intimation  and 
service  originally  ordered  were  made  with  reference  to  the 
individual  whose  appointment  the  petitioner  then  intended  to 
ask  for,  new  intimation  is  ordered  when  he  proposes  another 
for  the  office,  as  "otherwise  parties  have  no  opportunity  of  ob- 
jecting."* New  intimation  is  necessary  even  where  the  appoint- 
ment of  one  party,  whom  failing  another,  has  been  suggested, 
and  on  the  declinature  of  the  first  nominee  the  Court  were 
asked  to  appoint  the  other.  *  Although  the  petitioner  may  sug- 
gest a  party  on  the  failure  of  another  nominee  in  his  petition, 
the  Court  will  never  make  the  appointment  in  that  way.* 

Intimation  of  new  where  Confirmation  of  Interim  Appoint- 
ment— Where,  previous  to  the  transference  of  most  petitions  to 
the  Junior  Lord  Ordinary,  confirmation  of  an  interim  appoint- 
ment by  the  Lord  Ordinary  on  the  Bills  was  sought,  the 
Inner  House  ordered  intimation  of  new,  ^  as  circumstances 
might  meanwhile  have  emerged  to  justify  opposition  to  the 
application,  or  at  least  to  the  appointment  of  the  party  likely 
to  obtain  the  office  ;8  or  the  jurisdiction  of  the  Lord  Ordinary 
may  have  been  doubtful.^ 

1  Bonthron,  19th  Dec.  1828,  7  S.  215  ;  See  also  Chap.  II.,  sec  7. 

2  Watson  V.  Crawcour,  21st  Nov.  1856,  19  D.  70. 

'  Davidson  v.  Bogle,  26th  Jan.  1837,  15  S.  421  ;  Macmillan,  i6th  July 
1851,  14  D.  12. 

*  Thorbum,  2d  July  1846,  8  D.  1000;  Anderson,  22d  Nov.  1854, 17 
D.97. 

*  Thomson,  6th  Dec.  1851,  14  D.  311. 

*  Dow,  8th  Feb.  1847,  9  D.  616. 

^  Thomson,  21st  May  1856,  18  D.856. 

*  Dixon  V,  Watson,  20th  Jan  1832,  10  S.  209. 

*  Stewart  v.  Chalmers,  14th  June  1864,  2  M.  216. 
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43.  Second  Enrolment  not  to  be  unduly  Delayed, — ^As  in 
the  case  of  service/  too  long  a  time  must  not  be  allowed  to 
elapse  between  the  expiry  of  the  period  allowed  for  answers 
and  the  time  of  moving  in  the  petition.  Although  no 
answers  were  lodged  by  any  party  within  the  time  originally 
allowed,  circumstances  may  have  emerged,  or  altered,  so  as 
to  warrant  opposition  to  the  application.  Accordingly, 
where  a  petition  had  been  intimated  in  1825,  but  was  not 
moved  in  until  1830,  the  Court  ordered  intimation  and  ser- 
vice of  new.  ^ 

44.  Where  Petition  Superseded, — There  may  be  reasons 
for  the  petitioner  desiring,  or  the  Court  ex  proprio  motu 
ordering,  the  petition  to  be  superseded.  That  course  was 
followed  in  one  case,*  to  admit  of  personal  service  being  made 
on  the  alleged  lunatic ;  and  in  another*  the  Court,  principally 
on  the  ground  that  there  were  unsettled  questions  of  ac- 
counting between  the  parties,  of  which  it  was  necessary  to 
have  fuller  information  from  the  petitioners,  refused  hoc  statu 
to  make  the  appointment,  and  superseded  consideration  of 
the  petition.  Where  this  is  the  interlocutor,  the  parties,  or 
either  of  them,  may  afterwards,  on  obviating  the  objection 
which  the  Court  held  to  exist  to  their  proceeding  in  the 
cause,  enrol  it,  and  crave  that  consideration  of  it  be  resumed.  ^ 
In  that  event  the  procedure  will  be  the  same  as  if  the  cause 
had  proceeded  to  a  termination  without  the  interruption  of 
the  interlocutor  superseding  it  for  a  time,  for  petitions  do  not 
fall  asleep.  •  When  a  party  wishes  to  have  the  prayer,  so 
far  as  superseded,  granted,  he  must  have  recourse  to  the  old 
petition,  and  not  present  a  new  one.^ 


*  See  supra^  sec.  37. 

'  Greig,  6th  July  1830,  8  S.  1012. 

'  MacGregor,  23d  Dec.  1848,  3  D.  285. 

*  Primrose  (Wishaw  and  Coltness  Railway  Co.)  v.  Caledonian  Rail- 
way Co.  14th  Jan.  1851,  13  D.  464. 

*  Hamilton,  20th  July  1859,  21  D.  1379. 

*  Wemyss,  24th  Jan.  i860,  22  D.  556. 

'  Magistrates  of  Lochmaben  v.  Beck,  loth  Feb.  1838,  16  S.  493. 
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46.  Wlure  Petition  Refused. — ^When  a  petition  is  refused, 
the  interlocutor  concludes  with  the  word  "  decern ;"  and  no 
further  step  can  take  place  in  the  cause,  which  may  be  forth- 
with transmitted  to  the  records  for  preservation.^ 

46.  Caution, — An  appointment  will  be  made  only  on  con- 
dition of  caution  being  found  before  extract*  The  agent's 
duty  is  to  see  that  this  interlocutor  is  in  all  respects  techni- 
cally correct,  with  special  reference  to  the  extract  of  it,  which 
has  afterwards  to  be  procured  ;*  he  has  then  to  order  and  take 
out  from  the  clerk  a  bond  of  caution  by  the  factor  and  the 
cautioner,  whose  name  he  has  previously  furnished;  to 
transmit  it,  after  revisal,  for  signature  by  the  parties,  and 
for  attestation  by  a  justice  of  peace ;  to  append,  on  its  being 
returned  to  him,  the  necessary  certificate  by  himself,  and  to 
lodge  it  for  approval  by  the  clerk.  In  all  apix>intments  a 
Principal  Clerk  has  to  be  satisfied  of  the  sufficiency  of  the 
caution  offered,*  and  may  decline  to  receive  a  bond  not  duly 
attested/  Where  extract  is  issued  without  caution  having 
been  found,  it  would  seem  that  the  clerk  is  liable  to  the 
estate  as  cautioner.® 

47.  Wlun  must  Bond  be  Lodged, — There  is  no  time  within 
which  a  bond  must  be  lodged  with  the  necessary  certificates 


^  A.  B.  (Morison),  29th  June  1854,  16  D.  1004;  Marshall  v.  Graham, 
5th  Jan.  1859,  21  D.  203.  As  regards  the  word  "decern,"  see  Agnew's 
Trustees  v.  Macneel,  8th  Feb.  1827,  5  S.  309;  Greig  v.  Lamb's  Trustees, 
nth  June  1830,  8  S.  908 ;  Lawrie  r.  Donald,  i6th  Jan.  1833,  11  S.  246; 
Anderson  v.  Moon,  ist  June  1836,  14  S.  863. 

«  As  regards  cautioners  generally,  see  previous  Giapter. 

•  See  infra,  sec.  50. 

*  In  the  case  of  the  curator  bonis  of  an  incapable,  the  Accountant  of 
Court  had  formerly  to  signify  his  approval  of  the  caution  by  a  marking 
to  that  effect  on  the  bond — 20  and  21  Vict.  cap.  71,  sec  84 — but  this 
is  now  altered — 31  and  32  Vict.  cap.  loo^  sec.  102. 

*  Tosh,  13th  July  1869,  6  Scot.  Law  Rep.  676. 

•  Wardlaw  v,  Mackenzie,  loth  June  1859,  21  D.  94a  See  also 
Stanners  v.  Inglis,  ist  March  1796,  M.  13,131 ;  Sibbald  v,  Inglis,  23d 
Feb.  1785,  M.  13,139 ;  Brown  v.  Wemyss,  25th  May  1827,  5  S.  656 
(703),  2 1  St  May  1829,  7  S.  626. 
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in  any  other  cases  than  those  under  the  Pupils  Protection 
Act,  and  section  164  of  the  Bankruptcy  Act.  It  is  provided,^ 
with  reference  to  appointments  within  the  scope  of  the 
former  of  these  Acts,  that  when  not  otherwise  expressed  in 
the  appointment,  the  time  for  finding  caution  should  be  one 
month  from  its  date ;  but  the  Court  reserve  power,  on  cause 
shown  in  any  apph'cation  before  expiry  of  the  month,  to 
prorogate  the  time  for  finding  caution.  The  time  allowed  to 
factors  under  the  Bankruptcy  Act  is  shorter,  being*  only 
three  weeks  from  the  date  of  appointment,  but  under  a  similar 
reservation ;  and  "  in  case  of  failure  to  find  caution  within 
the  time  thus  allowed,  the  appointment  shall  ipso  facto  fall." 
The  effect  of  this  last  provision  may  be  to  clear  the  way  for 
a  new  appointment ;  but  even  though  a  similar  provision  is 
absent  in  the  Act  of  Sederunt  of  1849,  ^^^  Court  have  had 
no  difficulty  in  making  new  appointments  where  either 
caution  was  not  found,  or  a  prorogation  was  not  sought, 
within  a  month  after  appointment.  Thus,  where  the  Court 
were,  on  the  lapse  of  the  month  without  a  bond  being  lodged, 
moved  to  re-appoint  the  same  party,  they  ordered  intimation 
of  new  as  a  preliminary  to  their  considering  the  motion.*  In 
another  case  the  Court  refused  to  receive  the  bond,  but  the 
old  officer  was  appointed  de  novo  on  his  finding  caution.* 
Again,  an  application  for  authority  to  the  clerk  to  receive 
the  bond  after  lapse  of  a  month  from  the  date  of  appoint- 
ment was  granted  by  the  Second  Division.^ 

48.  Bond  to  be  Lodged  with  Accountant, — After  the  clerk 
is  satisfied  as  to  caution  the  bonds  are  to  be  transmitted  to 
the  proper  custodier  thereof.  The  proper  custodier  of 
bonds  for  factors  under  the  Bankruptcy  Act  is  the  Ac- 
countant in  Bankruptcy.'     In  all  other  cases,  without  excep- 

*  Act  of  Sederunt  of  i  ith  Dec  1849,  sec  2. 
'  Act  of  Sederunt  of  25th  Nov.  1857,  sec  6. 
»  Lang,  25th  May  1850,  12  D.  943. 

*  Earl  of  Harrowby,  6th  March  1856,  18  D.  7^^.    See  also  Watson 
1st  Dec.  1852,  2  Stuart  71. 

*  Campbell,  21st  Dec  1855,  18  D.  292. 

*  Act  of  Sederunt  of  25th  Nov.  1857,  sec  5. 
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tion,  the  bonds  are  transmitted  to  the  Accountant  of  Court, 
he  being  the  custodier  of  "all  bank  deposit-receipts  and 
other  vouchers  for  sums  of  money  already  placed  or  to  be 
hereafter  placed  in  bank,  under  authority  of  the  Court,  and 
of  all  judicial  bonds  of  caution  and  other  judicial  bonds 
granted  or  to  be  granted  under  the  authority  of  the  Court,  or 
any  of  the  Judges  thereof,  or  in  reference  to  the  business 
thereof"^ 

49.  Caution  w/iere  Interim  Appointnunt. — ^Where  the  ap- 
pointment is  made  of  new,  another  bond  of  caution  narrating 
such  appointment  will  be  required,  as  was  the  case  where  a 
Bill  Chamber  appointment  came  afterwards  to  be  confirmed 
on  the  sitting  of  the  Court ;  and  as  is  still  necessary  where  a 
party  appointed  ad  interim  is  afterwards  appointed  to  the 
office. 

60.  Extract — Decemiture  ad  interim. — The  agent  for  the 
petitioner  will  then  get  the  process  transmitted  to  the  ex- 
tractor to  obtain  Extract  Act  and  Warrant  of  the  appoint- 
ment, with  a  note,  which  has  to  be  prepared  by  the  agent  in 
terms  of  the  "  Regulations  of  the  Extractor's  Office."'  The 
most  important  point  is  to  apprize  the  extractor  that  the 
interlocutor  concludes  with  the  words  " decern  ad  interim** 
for  in  that  case  the  extractor  has  a  warrant  to  retransmit  the 
process  instead  of  sending  it  off  as  a  concluded  cause  to  the 
records.*  The  reason  of  the  process  being  still  treated  to 
this  effect  as  depending,  is  that  in  it  not  only  is  the  produc- 
tion of  the  necessary  rental  and  accounts  made,  but  all 
applications  for  special  powers,  &c.,  are  reckoned  to  be 
merely  steps  therein.*  But  it  is  not  considered  a  depending 
cause  within  the  meaning  of  the  Distribution  of  Business 
Act;^  and  hence,  although  the  Inner  House  has  appointed  the 


^  12  and  13  Vict.  cap.  51,  sec.  35. 

'  See  Appendix  to  Parliament  House  Book. 

'  Fraser  v.  Thorbum,  15th  Dec.  1855,  18  D.  264. 

*  Morison,  5th  Dec.  1856,  19  D.  132, 

*  20  and  21  Vict.  cap.  56,  sec.  4. 
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factor,  an  application  for  special  powers,  in  cases  under  that 
Act,  falls  to  be  disposed  of  by  the  Lord  Ordinary.^ 

61.  Correction  of  Errors  in  Petition  after  Extract. — 
Errors  in  the  dates  of  deeds  mentioned  in  the  petition  for  a 
judicial  factor's  appointment,  and  in  a  petition  by  him  for 
special  powers,  and  in  the  Extract  Acts  and  Warrants 
thereon,  were  corrected  on  "  an  incidental  application  in  the 
original  petition  which  is  still  in  dependence,"  after  a  pur- 
chaser had  suspended  on  the  ground  of  a  bad  title.^ 

(/)  Second  Enrolment —  Wlure  there  is  Opposition, 

62.  Th6  procedure  in  a  petition  to  which  answers  have  been 
lodged  is  the  same  as  that  in  which  there  are  none,  except 
that  on  their  being  lodged  the  case  should  be  enrolled  by  the 
petitioner's  agent,  and  on  his  default  by  the  respondent's 
agent,  for  the  purpose  of  having  the  case  debated  either  in 
the  Lord  Ordinary's  motion  roll,  or  summary  debate  roll,  or 
in  the  summar  roll  of  the  Court. 

63.  Answers, — The  first  step  to  be  taken  by  a  respondent's 
agent  in  this  as  in  other  cases  is  to  enter  appearance  and 
borrow  up  the  process  with  a  view  to  the  preparation  of 
answers  by  his  client.  The  answers  are  in  the  form  of  a 
continuous  narrative,  with  no  particular  reference  to  the  order 
of  the  petitioner's  statement,  and  they  may  or  may  not  con- 
clude with  articulate  pleas-in-law.  They  require  to  be  signed 
by  counsel  like  the  petition,*  and  to  have  the  order  or  orders 
of  Court  in  reference  to  them  prefixed,  and  in  practice  follow 
the  same  regulations  as  to  printing  and  boxing  as  the  peti- 
tion.* When  they  are  lodged,  intimation  thereof  should  be 
sent  by  the  respondent's  agent  to  the  petitioner's  agent,  and 
there  should  at  the  same  time  be  transmitted  to  the  latter 
six  copies  thereof     In  the  case  of  answers  being  put  in  to  a 

*  Horn,  14th  Nov.  1857,  20  D.  52.     See  infra^  sec.  87. 

«  Hope  V.  Hamilton,  ist  July  1851,  13  D.  1268 ;  Scott,  14th  June 
1855,  17  D.  932. 

*  Denny  v,  M*Nish,  6th  Jan.  1863,  i  M.  268 ;  supra^  sec.  22. 

*  See  supra^  sec.  25. 
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petition  for  a  curator  bonis  where  certificates  of  sanity  arc 
produced  they  should  be  printed  and  boxed  along  with  them, 
the  principals  being  produced  in  process.  The  same  rules 
obtain  in  regard  to  productions  with  answers  as  with  peti- 
tions.^ 

64  Amendments, — ^The  rules  as  to  making  up  a  record 
by  condescendence  and  answers,  and  thereafter  holding  the 
statements  of  parties  as  final*  by  an  interlocutor  closing  the 
record,  are  not  in  practice  applied  to  summary  applications 
to  the  Court.  There  is  thus  no  record  except  the  petition 
and  answers,  unless  where  the  Lord  Ordinary  or  the  Court  may 
require  further  explanations,  or  allow  amendments  of  either 
of  the  parties'  statements,  and  in  such  cases  a  minute  signed 
by  counsel  is  the  usual  form  in  which  these  are  made.'  Oral 
statements  at  the  bar,  as  they  are  not  available  for  any  after 
reference  which  may  prove  necessary,  have  been  relinquished 
for  the  preferable  form  of  a  minute,  which,  if  there  be  a 
respondent,  may  be  allowed  to  be  seen  and  answered. 
Although  they  do  not  require  to  be  boxed  unless  ordered  by, 
or  presented  to,  the  Inner  House,  the  minute  and  answers 
are  in  practice  printed  (with  the  words  "  Junior  Lord  Ordi- 
nary "  attached  if  the  case  be  in  the  Outer  House),  and  are 
hence  available  in  reclaiming,*  or  when  any  point  is  reported 
by  the  Lord  Ordinary  to  the  Court* 

66.  Proof, — The  cases  are  rare  in  which  a  regular  proof 
of  any  averment  has  been  ordered.  The  question  will  usually 
arise  with  reference  to  curators  bonis  to  parties  alleged  to  be 
incapable ;  and  where  the  incapacity  of  the  person  to  whom 
a  curator  bonis  was  sought  was  denied,  a  proof  of  it  was 
allowed  in  one  case.®     But  where  the  two  certificates  pro- 


^  See  supra^  sec.  26. 

'  See  supra,  sec.  16,  note  2. 

*  Earl  of  Kinnoul,  31st  Jan.  1862,  24  D.  379. 

*  See  in/ray  sec.  58. 

*  See  infra,  sec.  60. 

*  Bryce  v.  Graham,  21st  Jan.  1823,  2  S.  121. 
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duced  in  support  of  the  petition  for  a  curator  bofiis  were 
redargued  by  the  certificates  of  other  medical  men  produced 
with  the  answers,  and  these  latter  certificates  spoke  to  the 
alleged  lunatic's  state  at  a  period  of  more  than  two  months 
after  the  date  at  which  he  was  last  seen  by  the  medical  men 
who  granted  the  certificates  founded  on  by  the  petitioners, 
the  Court  refused  the  petition  ;^  and  the  usual  rule  where 
there  is  opposition,  and  the  certificates  lodged  with  the  peti- 
tion make  out  di  prima  facie  case,  is  to  remit  to  the  Sheriff  of 
the  county  in  which  the  alleged  incapable  resides  to  examine 
medical  men  and  other  witnesses,  as  well  as  the  patient 
himself,  and  to  report ;  or  the  Court  may  remit  to  medical 
men  directly.'*  In  a  recent  case  a  proof  before  answer  was 
allowed  by  the  Lord  Ordinary  where  a  child  petitioned  for  a 
curator  bonis  to  supersede  his  living  father ;  but  the  Court 
ultimately  granted  the  petition  without  a  proof* 

66.  May  New  Petitioner  sist  himself  f — It  is  a  question 
whether,  when  the  instance  of  a  petition  for  appointment  of 
a  factor  or  curator  falls,  e,g,y  by  the  petitioner's  death,  a  party 
otherwise  qualified  may  sist  himself  to  it  in  order  to  proceed 
therewith.  The  point  seems  almost  to  be  decided  in  the 
n^ative  by  an  analogous  case  under  the  Rutherfurd  Act  ;* 
and  Lord  Kinloch,  where  a  petitioner  died,  refused  to  sist 
another  party,  but  left  him  to  present  a  new  petition.*  If  it 
be  competent  to  sist  a  new  petitioner  in  place  of  one  failing, 
it  would  seem  that  at  least  intimation  and  service  of  new 
would  be  required,  as  the  right,  title,  and  interest  of  the  new 
petitioner  might  be  open  to  objections  which  could  not  be 
urged  against  his  predecessor.* 


1  Macfarlane  v.  Macfarlane,  i8th  Dec.  1846,  9  D.  306,  12th  Nov. 
1847,  10  D.  38.  See  also  Lockhart,  17th  July  1857,  19  D-  io75 ;  Mackie 
V,  Mackie,  24th  Nov.  1866,  5  Macph.  60. 

'  See  Chap.  IX.  sec.  7. 

'  M*Nab  V.  M*Nab,  21st  Dec.  1871,  10  Macph.  248. 

*  Scott,  16th  July  1850,  12  D.  1256. 

*  Philip,  7th  Dec.  1858— not  reported.    But  see  Shanklie,  6th  June 

1854,  16  D.  898. 

•'  Scott,  supra.  See  infra^  as  to  sisting  in  petitions  for  special  powers. 
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67.  Contpearers. — It  is  quite  competent  for  a  party  on 
whom  the  petition  and  interlocutor  ordering  service  has  not 
been  served,  but  who,  in  consequence  of  the  intimation  on 
the  walls  and  in  the  Minute-Book,  has  become  acquainted 
with  its  presentation,  to  compear  and  crave  leave  to  sist 
himself  to  the  process.  As  we  have  seen,  very  great  indul- 
gence in  this  respect  is  granted  to  compearers  in  such  appli- 
cations. This  motion  is  in  practice  made  by  a  formal  note 
or  minute,  which  the  Court  or  Lord  Ordinary  will  allow 
to  be  received  and  seen,  in  order  that  the  interest  of  the 
party  to  compear  may  be  challenged.  Compearers,  after 
being  sisted,  or  indeed  any  party  who  can  on  the  moment 
qualify  an  undoubted  interest  without  being  formally  sisted, 
besides  those  parties  on  whom  service  has  been  made,  may 
appear  and  oppose  a  motion  for  the  appointment  being 
made  in  terms  of  the  prayer  of  the  petition  without  having 
entered  appearance  or  lodged  answers. 

{g)  Reclaiming  and  Reporting. 

68.  In  what  Circumstances  and  to  whom  Reclaiming  Com" 
petent. — ^As  regards  reclaiming  notes,  the  boxing  thereof,  and 
the  necessary  transmission  of  the  process  between  offices,  the 
rules  which  regulate  other  processes  apply  also  to  petitions. 
Six  copies  of  the  reclaiming  note  must  be  sent  to  the  opposite 
agent  as  an  intimation  of  its  presentation.^  The  Distribution 
of  Business  Act*  provides  that  "  it  shall  not  be  competent  to 
bring  under  review  of  the  Court  any  interlocutor  pronounced 
by  the  Lord  Ordinary  upon  any  such  petition,  application  or 
report  as  aforesaid,  with  a  view  to  investigation  and  inquiry 
merely,  and  which  does  not  finally  dispose  thereof  upon  the 
merits ;  but  any  judgment  pronounced  by  the  Lord  Ordinary 
on  the  merits,  unless  where  the  same  shall  have  been  pro- 
nounced in  terms  of  instructions  by  the  Court  on  report  as 
hereinbefore  mentioned,*  may  be  reclaimed  against  by  any 

^  6  Geo.  IV.  cap.  120,  sec.  18. 
2  20  and  21  Vict.  cap.  56,  sec.  6. 
•  See  sec  5  of  the  Act. 
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party  having  lawful  interest  to  reclaim  to  the  Court,  provided 
that  a  reclaiming  note  shall  be  boxed  within  eight  days,  after 
which  the  judgment  of  the  Lord  Ordinary,  if  not  so  reclaimed 
against,  shall  be  final."  It  has  been  held  that  the  Court  of 
Session  Act  of  1868  has  effected  no  change  in  this  provision, 
and  that  leave  to  reclaim  against  an  interlocutor  allowing  a 
proof  cannot  competently  be  granted  by  the  Lord  Ordinary.^ 
On  the  other  hand,  a  reclaiming  note  is  a  competent  remedy 
to  any  party  interested,  although  he  may  not  previously  have 
made  himself  a  party  to  the  proceedings;*  and  hence  it 
follows  that  a  party  served  with  a  petition  may  competently 
reclaim  against  an  interlocutor  making  an  appointment, 
though  pronounced  in  absence.  * 

69.  Within  what  time  Competent, — Further,  the  time  for 
reclaiming  is  limited  to  eight  days,  within  which  the  note 
must  be  "  boxed."  A  literal  compliance  with  this  provision 
will  usually  be  impossible  during  vacation,  but  with  reference 
to  interlocutors  pronounced  in  vacation  it  is  provided  *  that 
"  where  any  such  interlocutor  is  dated  at  or  prior  to  the  first 
box-day  in  vacation,  the  same  may  be  reclaimed  against  on 
the  second  box-day,  and  where  the  interlocutor  is  dated  after 
the  first  box-day  then  on  the  first  sederunt  day  ensuing,  or 
within  such  number  of  days  from  the  date  of  such  interlocu- 
tor as  may  be  competent  in  the  case  of  a  reclaiming  note 
against  such  interlocutor  dated  and  signed  during  session, 
and  where  such  interlocutor  is  signed  during  the  Christmas 
recess  the  same  may  be  reclaimed  against  on  the  first  sederunt 
day  ensuing,  or  within  such  time  after  the  date  thereof  as 
may  be  competent  as  aforesaid."  Interlocutors  pronounced 
by  the  Lord  Ordinary  on  the  Bills  must,  subject  to  these 
rules,*  be  reclaimed  against  within  eight  days,  and  not  with- 
in the  Bill  Chamber  days. 


1  M*Nab  V.  M*Nab,  21st  Dec.  1871,  10  M.  248. 

*  Sharp  r.  M'Call,  20th  Nov.  i860,  23  D.  38. 

*  Sharp  v.  M'Call,  supra, 

*  31  and  32  Vict.  cap.  100,  sec.  94.    See  A.S.,  i  ith  July  1828,  sec.  79. 

*  Staig  V.  Johnston,  21st  May  1875, 2  R.  701, 12  Scot  Law  Rep.  469. 
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60.  Reporting, — As  has  been  observed,^  it  is  only  inter- 
locutors disposing  of  the  merits  of  summary  petitions  that 
may  be  reclaimed  against.  The  only  way  in  which  such  peti- 
tions can  be  brought  under  the  notice  of  the  Inner  House 
previous  to  decree  on  the  merits  is  by  report  of  the  Lord 
Ordinary,  with  reference  to  which  it  is  provided  "  that  such 
Lord  Ordinary  may,  in  special  cases,  if  he  see  cause,  report 
such  petition  or  application  to  the  Court,  who  may  thereupon 
dispose  of  the  same,  or  give  such  instructions  thereanent  to 
the  Lord  Ordinary  as  they  may  deem  proper."'  Reports  by 
the  Lord  Ordinary  are  not  allowed  on  the  last  three  days  of 
each  session.* 


II.— Applications  during  Office. 

61.  Features  common  to  all  subsequent  Applications, — 
Service  on  Cautioner, — The  details  of  procedure  in  petitions 
for  an  appointment  apply  generally  to  all  other  summary 
applications  made  in  connection  with  factories,  but  there 
are  peculiarities  which  it  is  now  necessary  to  notice. 
In  all  judicial  proceedings,  after  caution  has  been  found, 
service  on  the  cautioner  should  be  asked  for,  and,  whether 
asked  for  or  not,  will  be  ordered.*  There  must  also  be 
stated  in  such  applications  the  names  of  the  original  peti- 
tioners, and  the  date  of  presenting  that  petition,  and  of  the 
interlocutor  appointing  the  officer ;  ^  together  with  the  same 
particulars  regarding  any  previous  applications  subsequent  to 
appointment,  and  a  general  detail  of  the  course  of  manage- 
ment. Although  in  a  sense  incident  to  the  application  for 
appointment,  subsequent  applications  are  not  so  to  the  effect 
of  being,  where  the  appointment  was  made  by  the  Inner 

*  Supra,  sec.  58. 

*  20  and  21  Vict.  cap.  56,  sec.  5. 
'  Order  of  Court,  13th  July  1844. 

*  Grant,  7th  Dec.  1844,  7  D.  182  ;  Rutherford,  25th  Jan.  1845,  17 
Scot.  Jur.  152  ;  Pringle,  17th  Nov.  1832,  11  S.  47  ;  Accountant  of  Court 
V.  Wilson,  I2th  Feb.  1852,  25  Scot.  Jur.  296;  Geddes,  29th  June  1858, 
20  D.  II 74.    See  Chapter  XV.,  sec.  11. 

*  Scott,  1 8th  Jan.  1856,  18  D.  323. 
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House,  reserved  for  disposal  by  that  tribunal  alone,^  and, 
speaking  generally,  seem  to  be  incompetent  there,  although 
the  appointment  has  been  so  made.* 

(a)  Applications  for  Special  Powers, 

62.  Applications  either  by  Petition  or  by  Note, — Applica- 
tions for  special  powers  are  competent  in  some  cases  by  peti- 
tion only,  in  others  by  petition  or  by  note,  and  there  are 
others  in  which  probably  the  form  of  a  note  only  is  compe- 
tent Applications  not  under  statute  are  in  the  form  of  a 
petition  only,  notes  having  been  introduced  by  statute. 

63.  Notes  under  Pupils  Protection  /l^/.^The  Pupils  Pro- 
tection Act  provides  *  that  if  at  any  time  there  should  appear 
to  the  factor  to  be  a  "  strong  expediency "  for  performing 
certain  specified  acts  not  within  the  ordinary  course  of  fac- 
torial management,  he  shall  report  the  same  to  the  Account- 
ant of  Court,  who,  after  any  necessary  inquiry,  shall  state 
his  opinion  on  the  matter  in  writing ;  and  this  opinion  and 
report  may  be  submitted  by  the  factor  with  a  note  praying 
for  the  sanction  of  the  Court  to  the  measure  proposed. 
Under  the  Act  as  it  originally  stood  the  Lord  Ordinary  re- 
ported the  matter  to  the  Court,*  whose  decision  was  declared 
to  be  final  and  not  subject  to  appeal ;  but  the  Lord  Ordi- 
nary may  now  dispose  of  the  note  himself,  and  his  judgment, 
if  it  finally  disposes  of  the  application  on  the  merits,  may  be 
reclaimed  against,  or  he  may  report  to  the  Inner  House.* 
The  form  of  a  note  may  be  adopted  in  other  applications 
than  for  the  specified  purposes,  but  in  such  cases  the  adoption 
of  the  new  procedure  is  optional,  not  imperative ;  in  the 
specified  cases  it  appears  to  be  imperative.®  It  does  not  ap- 
pear whether  in  the  optional  cases  the  judgment  of  the  Inner 
House  is  final. 

*  Horn,  14th  Nov.  1857,  20  D.  52. 

*  See  infra^  sec.  87. 

*  12  and  13  Vict  cap.  51,  sec.  7. 

*  See  for  Procedure,  Act  of  Sederunt,  nth  Dec.  1849. 
^  20  and  21  Vict.  cap.  56,  sees.  4,  5  and  6. 

*  Mackenzie,  20th  March  1862,  24  D.  844. 
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64.  Applications  under  Section  i6^  of  Bankruptcy  Act. — 
Similarly,  when  a  factor  under  the  164th  section  of  the 
Bankruptcy  Act  ^  "  desires  special  powers  to  be  granted  to 
him  by  the  Court,  he  shall  submit  the  proposal  by  note 
to  the  Accountant,  who,  after  making  such  inquiries  as  may 
appear  to  him  to  be  proper,  shall  report  his  opinion  thereon 
in  writing,  and  that  report  shall  be  produced  with  the  appli- 
cation to  the  Court."  * 

66.  How  far  Petitions  for  Special  Powers  Competent  to 
Lord  Ordinary  on  Bills  in  Vacation, — Under  the  Distribution 
of  Business  Act  the  power  of  the  Lord  Ordinary  on  the  Bills 
is  confined  to  petitions  for  the  appointment  of  factors.* 
Whether  he  has  at  common  law  a  power  to  entertain  appli- 
cations for  special  powers  in  cases  of  extreme  urgency  has 
never  been  determined.  It  is  thought  that  he  has.*  All 
petitions  under  section  164  of  the  Bankruptcy  Act,  and 
under  the  Trusts  and  the  Entail  Acts,  are  competent  before 
the  Lord  Ordinary  on  the  Bills.* 

66.  Special  Powers  granted  by  Court  ex  proprio  motiL— 
The  Court  have  ex  proprio  motu^  and  without  an  application 
for  that  purpose,  granted  special  powers  to  an  officer.  This 
occurred  in  one  case  where  it  was  discovered,  in  the  course 
of  a  petition  for  the  audit  of  the  factor's  accounts,  that  there 
was  a  balance  of  funds  in  the  hands  of  a  curator  bonis ;  the 
Court,  without  a  separate  application,  authorised  the  curator 
to  invest  it  in  the  purchase  of  an  annuity  for  the  lunatic  ward* 

67.  W/tere  Factor  is  not  Petitioner. — ^The  early  practice 
in  all  applications  for  special  powers  was  for  the  factor  to 
raise  an  action,  e,g.,  of  cognition  and  sale,  calling  as  defenders 


1  19  and  20  Vict.  cap.  79. 

*  Act  of  Sederunt,  2Sth  Nov.  1857,  sec.  14. 

*  20  and  21  Vict.  cap.  56,  sec.  10. 

*  See  in/raj  sec.  88. 

*  19  and  20  Vict.  cap.  79 ;  Act  of  Sederunt,  25th  Nov.  1857,  sec  29; 
30  and  31  Vict,  cap.  97  sec.  16 ;  38  and  39  Vict.  cap.  61,  sec.  12  ;  also 
30  and  31  Vict.  cap.  126,  sec.  4,  see  sec.  3. 

*  Towers,  17th  Feb.  1848,  10  D.  72a 
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all  parties  interested.^  The  form  of  a  petition  (or  note)  is 
now  thoroughly  established  where  it  is  the  factor  himself 
who  applies  for  special  powers ;  but  where  a  party  other  than 
the  factor  desires  that  such  powers  should  be  granted,  the 
form  of  an  action  against  the  factor  is  perhaps  preferable.* 
Even  in  that  case,  however,  a  petition  is  quite  competent;  but 
if  adopted,  its  prayer  must  be  for  power  to  the  factor  to 
perform  the  act,*  and  he  must  have  refused  to  petition.* 

68.  Prayer  of  Application. — ^The  prayer  of  the  petition  or 
note  should,  besides  intimation  and  service,*  ask  the  Court, 
on  resuming  consideration  of  the  case,  with  or  without 
answers,  to  grant  the  powers  alleged  to  be  necessary  or 
expedient,  which  should  be  specifically  detailed  in  the  peti- 
tion,® and  for  authority  to  charge  the  estate  with  the  ex- 
penses of  the  application,  and  to  decern  ad  interim, 

69.  Remits  and  Proof , — The  jealousy  with  which  the  Court 
regard  applications  for  special  powers  has  made  an  exami- 
nation, by  the  most  effective  means  possible,  indispensably 
necessary.  No  unproved  allegations  of  urgency  will  weigh 
with  the  Court,  who  will  not  allow  themselves  to  be  induced 
to  g^ant  special  powers  without  being  satisfied  of  the  existence 
of  necessity,  in  cases  where  that  alone  justifies  the  granting  of 
the  application,  or  of  expediency,  where  statute  has  rendered 


1  A  t7.  B,  i6th  July  1706,  M.  14,966 ;  Beatson,  24th  Feb.  1810,  F.C. ; 
Finlayson,  22d  Dec.  1810,  F.C. ;  Hallows,  ist  March  1794,  M.  14,981  ; 
Cockbum  v.  Cockbum,  loth  March  1825,  3  S.  449  {642  o.e.) ;  Eaton  t*. 
Cowan,  9th  June  1826,  4  S.  695,  aff.  4th  July  1828,  3  W.  &  S.  246; 
Warden,  7th  July  1829,  7  S.  848  ;  White,  7th  March  1855,  17  D.  602— 
per  Lord  Deas  ;  Mackenzie,  i8th  Nov.  1853, 16  D.  60;  Maconochie,  3d 
Feb.  1857,  19  D.  2f>^—per  Lord  Ivory ;  Frizell  v.  Thomson,  9th  June 
i860,  22  D.  1176— per  Lord  Justice-Clerk  Inglis. 

^  Court,  29th  Feb.  1848, 10  D.  822;  M'Gillivray's  Executors  v,  Masson, 
1 8th  July  1857,  19  D.  1099. 

*  Maconochie,  3d  Feb.  1857,  19  D.  2fj6—per  Lord  Curriehill. 

*  Mackay,  loth  July  1867,  5  Macph.  1004. 

*  See  supra^  sees.  17  and  29. 

*  Romanes,  28th  Jan.  i860,  22  D.  627. 

2  H 
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that  all  that  it  is  requisite  to  substantiate.^  The  rules  with  re- 
ference to  remits  and  proof  have  been  already  mentioned.* 
As  we  have  seen,  proofs  are  rare  ;  but  that  mode  of  enquiry 
was  allowed  by  the  Inner  House  in  one  case,  where  the 
application  of  a  curator  bonis  was  opposed  by  the  heir  of  the 
incapable  ward  ;*  and  before  the  adoption  of  summary  peti- 
tions in  place  of  actions  of  cognition  a  proof  was  the  usual 
mode  of  proceeding.* 

70.  Superseding  of  Application  for  Special  Powers. — It 
may  be  that,  in  consequence  of  deficiency  of  proof,  the  non- 
arrival  of  the  time  for  the  beneficial  exercise  of  the  powers 
asked  for,  the  fact  that  circumstances  have  emerged  to  obviate 
the  necessity  of  conferring  extraordinary  powers,  or  from 
some  other  cause,  applications  for  special  authority  may  be 
refused  in  hoc  statu,  or  superseded  either  in  whole  or  in  part* 
This  course  is  followed  because  of  the  saving  of  expense  to 
the  estate,  for  the  petition  or  note  can  be  again  moved  in, 
either  with  or  without  intimation  of  new  as  the  Lord  Ordi- 
nary may  direct,  and  the  merits  thereof  examined  into  and 
disposed  of.  Petitions  transferred  under  the  Distribution  of 
Business  Act  do  not  fall  asleep.® 

71.  Sisting  New  Petitioner, — ^There  is  no  objection  in 
point  of  principle,  where  the  factor  is  petitioner,  to  his  suc- 
cessor in  office  sisting  himself  as  the  applicant  in  any  unex- 
hausted petition  for  special  powers,^  but  the  preferable  mode 
of  accomplishing  the  object  is  to  petition  at  the  successor's 
appointment  for  the  special  powers  for  which  the  predecessor 
was  in  cursu  of  asking  when  his  office  either  expired  or  was 
recalled. 


I  Auld,  loth  March  1849,  ii  D.  1032. 

*  See  supra^  sees.  40  and  55. 

'  Lindsay,  17th  Feb.  1857,  19  D.  455. 

*  See  cases  in  sec.  67,  supra. 

*  Auld,  sth  Feb.  1856,  18  D.  487. 

^  Wemyss,  24th  Jan.  i860,  22  D.  556. 

^  Chambers,  27th  May  1856 — not  reported. 
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{b)  Interim  Audits. 

72.  W/io  iftay  Apply  for. — We  have  had  occasion^  to 
notice  how  beneficial  it  would  be  alike  for  officers  and  their 
cautioners  if  interim  audits  were  more  frequently  applied  for, 
and,  unless  the  estate  be  small  and  cannot  stand  the  expense, 
both  officers  and  cautioners  are  entitled,  when  they  think 
proper,  to  make  such  applications.^  The  provisions  of  the 
Pupils  Protection  Act'  are  so  far  well,  but  their  object  is 
different,  and  the  Act  in  no  degree  dispenses  with  a  judicial 
discharge.  A  petition  is  the  only  means  of  obtaining  in- 
terim audit  and  the  ascertainment  of  a  balance  pending  the 
judicial  management 

73.  Fonn  of  Petition, — Such  a  petition  should  contain 
a  narrative  of  the  management  up  to  its  date,  and  state 
that  it  is  advisable  that  the  factorial  accounts  (to  be  pro- 
duced with  the  application)  should  be  audited  ad  interim^ 
and  the  officer's  commission  and  the  balance  in  his  hands 
judicially  fixed  and  ascertained.  It  should  then  pray  the 
Court  to  order  intimation  and  service  on  all  interested, 
including  the  cautioner,*  and,  with  or  without  answers, 
to  remit  to  an  accountant  to  examine  and  audit  the  ac- 
counts and  to  report ;  and  thereafter,  on  a  report  from  him, 
to  approve  of  the  said  accounts,  to  declare  the  balance  due 
thereon,  to  find  the  petitioner  entitled  to  the  expenses  of  the 
application  out  of  the  estate,  and  to  decern  ad  interim!"  The 
petition  will  in  nearly  every  case  be  presented  to  the  Junior 
Lord  Ordinary.® 

74.  To  Whom  Accounts  are  Remitted. — ^The  accounts  of 


*  Chap.  XV.  sec.  15. 

'  Graham,  i6th  July  J841,  3  D.  1234. 
'12  and  13  Vict.  cap.  51,  sees.  10  to  17. 

*  See  supra^  sec.  61. 

*  Robertson,  17th  July  1841,  3  D.  1264;  A  B,  2yth  June  1854,  16 
D.  1004;  Morison,  5th  Dec.  1856,  19  D.  132. 

*  See  infra^  sec.  87. 


484  PROCEDURE  AND  EXPENSES.  [Chap.  XvL 

officers  under  the  Pupils  Protection  Act  will  be  remitted  to 
the  Accountant  of  Court,  and  those  of  officers  under  section 
164  of  the  Bankruptcy  Act  to  the  Accountant  in  Bankruptcy, 
but  there  is  no  express  provision  in  either  statute  which  re- 
quires this  to  be  done  to  the  exclusion  of  another  reporter. 
The  Accountant  of  Court  is  permitted  to  take  remits  in  re- 
gard to  any  matter  in  dependence  before  the  Court,*  and  the 
Court  have  accordingly  made  remits  to  him  as  an  accountant 
in  cases  not  under  the  Pupils  Protection  Act* 

76.  Procedure  Subsequent  to  Report, — The  report  when 
obtained  should,  by  an  interlocutor,  be  allowed  to  be  seen  by 
all  concerned  for  a  certain  fixed  time,  within  which  objectors 
will  fall  to  put  in  specific  details  of  the  grounds  on  which 
they  object  to  the  report  If  no  objections  are  lodged,  aviz- 
andum may  be  made ;  and,  with  or  without  a  debate,  the 
Lord  Ordinary  will  dispose  of  the  matter.  If  objections  are 
put  in,  the  Lord  Ordinary  will  order  answers  to  them,  and 
after  the  answers  are  put  into  process  the  parties  will  revise 
their  respective  papers;  but  here,  as  in  other  matters  of 
summary  procedure,  the  provisions  which  regulate  finality  of 
statement  by  the  formal  closing  of  a  record  do  not  apply,  as 
their  operation  is  limited  to  ordinary  actions.'  A  debate  will 
follow,  and  a  decision,  which  may  be  reclaimed  against,  will 
be  obtained  from  the  Lord  Ordinary  if  the  petition  have 
been  presented  to  him ;  but  if  not,  he  will  report  the  case 
to  the  Inner  House,  who  will  dispose  of  the  objections  and 
answers.*  The  report  may  also  reserve  points  for  the  con- 
sideration of  the  Court,  and  these  will  be  disposed  of  after 
discussion,  without  objections  and  answers,  by  the  Lord  Ordi- 
nary or  the  Court,  as  the  case  may  be,  who  may  thereafter 
remit  of  new  in  order  to  the  decision  being  given  effect  to. 

*  12  and  13  Vict.  cap.  51,  sec.  9. 

*  Stewart  v.  Hill,  20th  Feb.  1850,  12  D.  744 ;  Mackenzie,  8th  March 
1850,  22  Scot.  Jur.  372. 

'See  supra^  sec.  16. 

*  M*Ewan  v,  Drummond,  27th  June  1857, 19  D.  936 ;  Doud  v.  Simp- 
son, 2ist  Jan.  1847,  9  D.  511  ;  Myles  v.  M*Ewen,  13th  Dec.  1855,  18  D. 
205  ;  Act  of  Sederunt  of  i  ith  July  1828,  sees.  67  and  68. 
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Although  the  new  report  thus  obtained  will  have  to  be  for- 
mally approved  of  in  an  interlocutor,  it  will  not  be  open  to 
the  parties  to  renew  their  former  discussion;  but  a  recon- 
sideration of  the  whole  matter  may  be  obtained  by  reclaim- 
ing to  the  Inner  House,  if  the  case  be  one  in  which  the 
decision  has  been  by  the  Lord  Ordinary.^ 

{c)  Procedure  at  t/ie  Instance  of  Accountant. 

76.  The  Accountant  of  Court  under  the  Pupils  Protection 
Act,*  and  the  Accountant  in  Bankruptcy  under  the  164th 
section  of  the  Bankruptcy  Act,'  may  make  orders  and  pre- 
sent reports  to  the  Court  with  reference  to  the  officers  under 
their  control  respectively,  and  the  procedure  therein  will  now 
shortly  be  noticed. 

77.  How  far  Notice  to  be  given  to  Factor  and  Cautioner  of 
Reports  by  Accountant  of  Court, — Parties  thus  brought  into 
Court  are  virtually  respondents  or  defenders,  and  are  en- 
titled to  the  position  and  privileges  of  such.  Although  the 
20th  section  of  the  Pupils  Protection  Act  empowers  the  Ac- 
countant of  Court  at  all  times  when  requisite  to  make  reports 
as  to  disobedience  of  the  orders  or  requisitions  which  by  the 
19th  section  he  is  authorised  to  make,  the  Lord  Ordinary  or 
the  Court  can  only  deal  "  with  the  matter  as  accords  of  law." 
Hence,  before  decemiture  there  must  be  intimation  to  the 
parties  reported  against,  except  perhaps  the  factor,  for  with- 
out special  statutory  authority  to  proceed  in  absence,  and 
without  intimation,  such  a  proceeding  would  not  be  "as  ac- 
cords of  law."*    As  regards  the  factor,  it  is  provided  by  sec- 


^  As  regards  remits  to  accountants  generally,  see  Court  of  Session 
Act  (31  and  32  Vict.  cap.  100),  sees.  81  to  92. 

*  12  and  13  Vict.  cap.  51,  sees.  19,  20,  and  21,  and  also  15  and  16. 

'  19  and  20  Viet.  cap.  79,  sees.  159-162,  164,  and  165,  and  Act  of 
Sederunt  of  25th  Nov.  1857. 

*  Lumsden  (Western  Bank  Liquidators),  14th  Dee.  1858,  21  D.  iia 
Sec,  however,  Stewart  v,  Hickman,  ist  Dee.  1843,  6  D.  151 ;  Potter  v. 
Bartholomew,  17th  Nov.  1847,  10  D.  97  ;  Knox  v.  Paterson,  12th  July 
1861,  23  D.  1263. 
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tion  19  that  "  if  such  requisition  or  order  shall  be  disobeyed 
or  neglected,  he  (the  Accountant)  shall  report  the  same  to 
the  Lord  Ordinary,  giving  previous  notice  to  the  factor  or 
his  agent,  who  shall  lodge  objections  in  writing,  if  he  any 
has,  within  forty-eight  hours  after  such  notice,"  and  in  more 
than  one  case^  the  Court  at  once  proceeded  to  order  the  dis- 
obedient officer  to  appear  in  Court  In  another  case,*  having 
considered  the  Accountant's  report,  they  ordained  the  officer 
to  consign,  but  directed  "  that  this  order  shall  be  served  on 
the  said  curator  and  his  cautioner  under  the  directions  of  the 
Accountant  of  Court  and  under  certification  that  procedure 
will  ensue  in  case  of  default." 

78.  Procedure^  and  Court  to  which  Accountant  of  Court 
reports, — The  cases  cited  in  the  previous  section  illustrate 
the  manner  in  which  objections  to  orders  of  the  Accountant, 
to  which  he  seeks  to  have  the  authority  of  the  Court  inter- 
poned,  may  be  raised  and  disposed  of.      He  may  report 
either  under  section  19  or  section  20  of  the  Act.     Procedure 
under  section   19  seems  to  be  confined  to  determining  the 
fact  of  the  officer's  delinquency :  under  section  20  only  does 
the  imposition  of  any  punishment  appear  competent,  although 
an  inquiry  into  the  fact  of  delinquency  seems  to  be  within 
the  scope  of  this  last  section  also.     It  is  doubtful  whether, 
when  the  Accountant  resorts  to  the  Lord  Ordinary  under 
section  19,  the  Lord  Ordinary  can  report  the  matter  to  the 
Inner  House,  a  course  which  may  be  desirable,  as  the  inter- 
locutor of  the  Lord  Ordinary  disposing  of  the  report  is 
declared  to  be  final  and  conclusive  against  the  Accountant 
In  the  Accountant  of  Court  v.  Baird,*  however,  the  Lord 

1  Accountant  of  Court  v,  Jaffray,  20th  Dec.  185 1,  14  D.  292  ;  Ac- 
countant of  Court  V,  Wilson,  12th  Feb.  1852,  25  Scot.  Jur.  296 ;  Dewar, 
8th  Dec.  1853,  16  D.  163 ;  Accountant  of  Court  v.  Baird,  29th  June 
1858,  20  D.  1 176 ;  Accountant  of  Court  v,  Hatton,  15th  Jan.  1852, 14  D. 
330 ;  Accountant  of  Court  v,  McAllister,  22d  Dec.  1853,  16  D.  301 ;  Ac- 
countant of  Court  V.  Wilkie,  8th  March  1856,  18  D.  793  ;  Weild,  29th 
Nov.  1 85 1,  24  Scot.  Jur.  44. 

*  Accountant  of  Court  v.  Geddes,  29th  June  1858,  20  D.  11 74. 

'  29th  June  1858,  20  D.  1 1 76.  See  also  Accountant  of  Court  v. 
Jaffray,  supra. 
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Ordinary,  at  the  request  of  parties,  reported  the  case ;  but 
the  First  Division  seem  to  have  had  the  difficulty  of  their 
position  suggested  to  them  when  they  came  to  pronounce 
judgment,  for  although  section  19  empowers  the  Lord 
Ordinary  "  to  recall  or  vary,  confirm  or  repeat  such  requisi- 
tion or  order,"  they  found  it  necessary  to  "remit  to  the 
Accountant  to  recall  ///  hoc  statu  his  order  upon  the  tutor  to 
consign."  This  difficulty  will  still  occur  with  reference  to 
reports  and  requisitions  under  section  19,  even  when  pre- 
sented in  session  to  the  Junior  Lord  Ordinary,  if,  as  will  be 
considered  immediately,  the  Distribution  of  Business  Act  * 
affects  such  procedure  only  as  was  previously  competent 
before  the  Inner  House,  of  which  class  reports  under  section 
19  do  not  form  a  part. 

Jurisdiction  of  t/te  Lord  Ordinary  on  tlie  Bills, — In 
vacation  the  Lord  Ordinary  on  the  Bills  has,  under  the 
Distribution  of  Business  Act,*  power  to  deal  only  with  "  peti- 
tions for  the  appointment  of  factors,"  and  has  no  jurisdiction 
under  it  as  regards  the  other  "applications  and  reports" 
with  which  the  Junior  Lord  Ordinary  is  empowered  to  deal. 
Hence  the  question  arises — whether  the  power  undoubtedly 
possessed  by  the  Accountant  of  Court  previous  to  1857  of 
reporting  to  "  the  Lord  Ordinary  on  the  Bills  in  the  time  of 
vacation"*  is  repealed  by  the  Distribution  of  Business  Act. 
Now,  it  is  only  laws  and  statutes  inconsistent  with  that  Act 
that  are  repealed,  and  this  only  "  to  the  effect  of  rendering 
the  provisions  of  this  Act  operative  and  effectual.*  But  the 
Act  appears  merely  to  transfer  all  "  petitions,  applications, 
and  reports"  under  the  Pupils  Protection  Act  which  were 
competent  to  the  Inner  House,  and  to  leave  untouched 
those  provisions  of  the  Pupils  Protection  Act  under  which 
requisitions  and  reports  went  before  the  Junior  Lord  Ordi- 
nary and  the  Lord   Ordinary  on  the   Bills.      Hence  it  is 


*  20  and  21  Vict.  cap.  56,  sees.  4  and  5. 

*  See  sec.  10. 

*  Pupils  Protection  Act,  sec.  i. 

*  See  sec.  5. 


488  PROCEDURE  AND  EXPENSES.  [Chap.  XvL 

thought  that  recourse  to  the  Lord  Ordinary  on  the  KUs 
in  vacation,  whether  under  section  19  or  section  20,  is  as 
open  to  the  Accountant  of  Court  as  ever ;  but  if  that  be  so, 
the  jurisdiction  of  the  Lord  Ordinary  on  the  Bills  must 
be  taken  under  the  conditions,  as  r^ards  reclaiming  and 
reporting,  by  which  procedure  under  the  Pupils  Protection 
Act  was  formerly  regulated.^ 

Objections  to  Accountants  Audit. — Further,  besides  re- 
porting cases  of  disobedience  to  his  orders  or  requisitions,  the 
Accountant  of  Court  also  reports  objections  not  departed 
from  to  his  annual  audit  of  the  factor's  accounts.'  Under 
the  Pupils  Protection  Act  such  reports  are  to  be  made  to 
the  Lord  Ordinary  (/>.,  the  Junior  Lord  Ordinary  in  session 
and  the  Lord  Ordinary  on  the  Bills  in  vacation*),  and  to  him 
only.  For  the  reasons  just  stated,  therefore,  it  is  doubtful 
whether  this  provision  is  affected  by  the  Distribution  of 
Business  Act,  and  consequently  as  a  reclaiming-note  at  the 
instance  of  the  Accountant  was  incompetent  under  the  Pupils 
Protection  Act,  it  must  be  held  still  to  be  so,  whether  pro- 
nounced by  the  Junior  Lord  Ordinary  or  the  Lord  Ordinary 
on  the  Bills ;  but  in  this  instance  the  Lord  Ordinary  may, 
under  the  Act,  report  the  case. 

Removal  at  instance  of  Accountant, — The  procedure  at 
the  instance  of  the  Accountant  for  the  removal  of  factors 
will  be  considered  afterwards.* 

79.  Objections  to  Accountants  Requisitions, — Objections 
to  the  Accountant  of  Court's  orders  or  requisitions  may  be 

^  It  may  at  first  sight  appear  that  the  jurisdiction  of  the  Junior 
Lord  Ordinary  under  sec.  20  must  be  subject  to  the  same  conditions, 
seeing  that  reports  by  the  Accountant  of  Court  might  be  brought 
before  him  under  the  Pupils  Protection  Act,  and  therefore  are,  on  the 
argument  in  the  text,  unaffected  by  the  Distribution  of  Business  Act. 
But  such  reports,  during  session,  might  equally  be  brought  to  the  Inner 
House,  and  it  may  be  held  that  it  is  with  reports  which  would,  but 
for  the  Distribution  of  Business  Act,  have  been  so  brought  that  the 
Junior  Lord  Ordinary  now  deals. 

'  Pupils  Protection  Act,  sees.  15  and  16;  Accountant  of  Court  x, 
Gilray,  21st  May  1872,  10  Macph.  715. 

'  Pupils  Protection  Act,  sec.  i. 

*  See  infra^  sec.  100. 
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to  their  competency.  Thus,  in  one  case^  it  was  objected 
that  the  requisition  was  incompetent,  as  those  orders  which 
were  contemplated  by  the  statute  referred  exclusively  to 
acts  of  management,  and  not  to  the  payment  of  damages  for 
acts  of  dereliction  of  duty ;  and  further,  that  the  requisition 
was  objectionable,  in  respect  that  the  Accountant  thereby 
attempted  to  enforce  reparation  for  an  alleged  breach  of 
duty,  which  had  never  been  made  the  subject  of  a  previous 
requisition.  The  decision  of  these  minor  points  was  waived 
in  consequence  of  the  importance  of  the  merits  involved, 
which  the  Court  decided  against  the  Accountant. 

80.  Orders  for  Consignation, — In  one  case  the  Accountant 
of  Court  appointed  the  officer  to  make  consignation,  within 
one  month,  of  the  value  of  certain  shares  entered  in  the 
inventory  of  the  estate.  This  seems  to  be  a  questionable 
exercise  of  power  on  the  part  of  the  Accountant,  as  the  only 
occasion  in  which  consignation  is  alluded  to  in  the  Pupils 
Protection  Act  as  within  his  province  is  in  section  16,  where 
a  power  to  order  a  cautioner  to  consign  a  balance  is  what  is 
conferred  ;  but  the  Accountant  may  have  a  more  extensive 
control  over  the  factor  under  the  general  power  to  "  make 
all  such  requisitions  and  orders  on  the  factor  as  he  may 
consider  necessary.***  As  we  have  seen,*  the  only  obligation 
under  which  a  cautioner  comes  is  a  personal  one,  and  the 
Accountant  is  not  entitled  to  extend  its  legal  effect,  and  to 
obtain  a  deposit  of  money  in  room  of  a  security  by  personal 
obligation,  which,  until  the  ascertainment  of  a  balance 
against  the  officer,  is  not  effectual  to  warrant  an  order  for 
payment  or  consignation  of  any  sum.  To  the  Court,  except 
in  the  case  of  an  ascertained  balance,  resort  should  be  had 
for  an  order  for  consignation,  and  this  was  the  course 
adopted  in  one  case*  where  the  officer  had  removed  part  of 
the  estate  beyond  the  jurisdiction  of  the  Court,  and  was 


*  Accountant  r.  Baird,  29th  June  1858,  20  D.  1176. 

'  Pupils  Protection  Act,  sec  19. 

»  Chap.  XV.  sec.  8. 

^  Accountant  v.  Geddes,  29th  June  1858,  20  D.  11 74. 


490  PROCEDURE  AND  EXPENSES.  [Chap.  xvi. 

unable  to  get  it  back  owing  to  the  refusal  of  the  person  in 
whose  name  it  had  been  invested.  The  Court  held  that, 
having  intromitted  with  the  fund,  the  officer  must,  ante  omnta^ 
replace  it  within  their  jurisdiction. 

81.  Powers  of  Accountant  in  Bankruptcy, — ^The  Accoun- 
tant in  Bankruptcy  possesses,  as  regards  factors  under  section 
164  of  the  Bankruptcy  Act,  powers  very  similar  to  those  with 
which  the  Accountant  of  Court  is  vested.^  He  might*  have 
reported  a  defaulting  officer  either  to  the  Lord  Ordinary 
(/.^.,  "  the  Lord  Ordinary  officiating  on  the  Bills  in  the  Court 
of  Session  "')  or  to  the  Inner  House ;  but  now*  all  proceed- 
ings with  reference  to  factors  under  section  164  of  the 
Act  which  under  the  statute  are  appointed  to  take  place 
before  the  Court,  are  ordered  to  be  brought  before,  dealt 
with,  and  disposed  of  by  the  Junior  Lord  Ordinary,  or  by 
the  Lord  Ordinary  on  the  Bills  in  vacation,  subject  to  review 
of  the  Inner  House,  in  conformity  with  the  4th  section  of 
the  Court  of  Session  Act  of  1857.*  It  will  be  observed  that 
the  power  of  the  Accountant  in  Bankruptcy  to  report  to  the 
Lord  Ordinary  on  the  Bills  during  vacation  does  not  seem 
to  be  affected  by  this  enactment.' 

{d)  OtJur  Incidental  Applications. 

82.  To  be  in  fortn  of  Petition, — ^With  the  exceptions 
above  noticed,^  a  summary  petition  is  the  form  to  be  adopted 
in  all  incidental  matters  to  which  the  consideration  of  the 
Court  is  to  be  called  in  factorial  proceedings.  Thus,  proro- 
gation of  time  for  lodging  objections  to  the  report  of  the 
Accountant  of  Court  under  section  15  of  the  Pupils  Pro- 

^  Accountant  in  Bankruptcy  t;.  Cunningham,  8th  June  1859,  21  D. 
928. 

^  Under  sec.  161  of  the  Act 
^  See  sec.  4  of  the  Act. 

*  Act  of  Sederunt  of  25th  Nov.  1857,  sec.  29. 

*  20  and  21  Vict.  cap.  56. 
°  See  sufiray  sec.  78. 

^  See  sufirdf  sees.  62  and  76. 


Chap,  xvi.]  PROCEDURE  AND  EXPENSES.  49 1 

tection  Act  was  obtained  on  petition.^  A  petition  is  also 
the  form  in  which  authority  will  be  granted  to  the  clerks  to 
receive  a  bond  of  caution  after  the  prescribed  period,*  or  in 
which  to  ask  the  acceptance  of  new  caution.*  Where  a 
party  not  only  sought  the  appointment  of  co-curators,  but 
asked  the  Court  "  to  hold  the  co-curators  when  appointed  as 
cautioners  for  each  other,  and  dispense  with  further  caution," 
he  raised  this  point  by  a  special  prayer  in  the  petition  for 
appointment ;  *  and  the  same  course  was  resorted  to  where 
the  officer  desired  the  bond  of  a  guarantee  association  to  be 
accepted  ;^  but  where  there  had  already  been  a  cautioner,  who 
had  died,  a  special  petition  to  have  such  a  bond  accepted 
was  presented ;  ^  and  generally  a  separate  petition  is  the 
competent  mode  of  getting  all  questions  on  the  subject  of 
cautionry  disposed  of,  if  these  arise  after  an  appointment 
has  been  made.^  Thus,  where  the  creditors  in  a  ranking 
and  sale  applied  to  have  the  bond  of  caution  transmitted  to 
the  Record  to  be  registered,  their  application  was  made  in 
the  form  of  a  petition.® 


III.  Application  for  Termination  of  Office. 

83.  It  is  now  necessary  to  consider  the  procedure  by 
which  the  officer's  connection  with  the  estate  is  terminated. 
This  may  either  be  (i)  by  recall  of  the  factory  itself,  or  (2) 
by  the  recall  of  his  particular  appointment.     But  (3)  it  is 


^Ross,  nth  March  1856,  18  D.  795.  Such  a  petition  must  now 
probably  be  presented  to  the  Junior  Lord  Ordinary,  although  in  one 
sense  it  is  hardly  a  petition  "  under  "  the  Pupils  Protection  Act — 20  and 
21  Vict  cap.  56,  sec.  4,  sub-sec.  5. — being  rather  an  appeal  to  the  nobile 
officium  to  modify  the  Act. 

*  Campbell,  21st  Dec.  1855,  18  D.  292. 
'Bett,  24th  Dec,  1836,  15  S.  313. 

*  Grant,  26th  May  1848,  10  D.  1052. 

*  Wilson,  30th  Nov.  1849,  '2  D.  248. 

•Burnet,  8th  July  1859,  21  D   1197,  31  Scot.  Jur.  637. 
'  See  infra^  sec.  98,  as  to  delivery  of  bond  of  caution  on  the  termina- 
tion of  office. 

*  Tate  V.  Pringle,  6th  July  1832,  10  S.  772. 
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not  unusual,  for  a  reason  to  be  mentioned  immediately,  to 
pray  on  the  termination  of  the  factory  for  the  exoneration 
and  discharge  of  the  particular  officer  simply,  and  for  delivery 
of  his  bond  of  caution  without  a  formal  recall ;  while  (4)  in 
the  event  of  the  party  in  right  of  the  estate  granting  an  ex- 
trajudicial discharge,  the  Court  may  authorise  the  bond  of 
caution  to  be  delivered  up,  with  or  without  a  formal  recall, 
but  without  a  judicial  discharge.  And  lastly  (5)  there  is  the 
procedure  where  it  is  necessary  to  remove  the  officer  on 
account  of  his  misconduct  The  first  point  to  be  determined 
is  the  Court  to  which  applications  for  these  several  purposes 
ought  to  be  presented. 

ia)  To  wJiat  Court  competent, 

84.  Has  Lord  Ordinary  power  to  Recall? — ^The  Distribu- 
tion of  Business  Act^  transfers  to  the  Junior  Lord  Ordinary 
petitions  and  applications  for  the  "exoneration  and  dis- 
charge "  of  factors,  but  it  does  not  expressly  confer  a  juris- 
diction to  recall  either  an  officer's  appointment  or  the 
factorial  management;  and  it  was  at  one  time  thought  that 
petitions  for  recall,  whether  of  an  appointment  or  of  the 
factorial  management,  were  not  competent  before  the  Junior 
Lord  Ordinary,  in  opposition  to  the  general  rule  that  the 
Judge  who  appoints  is  the  appropriate  Judge,  in  the  first 
instance  at  least,  to  the  recall  of  the  appointment*  Recall  of 
the  management  was  in  consequence  never  sought  where 
the  factory  could  be  held  to  have  expired,  e,g,^  by  the  attain- 
ment of  puberty,  or  by  the  majority  or  the  death  of  the 
ward,  or  by  the  execution  of  all  the  purposes  of  the  trust,  the 
parties  contenting  themselves  with  an  exoneration  and  dis- 
charge  merely,  which  is  undoubtedly  competent  before  the 
Junior  Lord  Ordinary.  There  is  now  no  doubt  that  this 
practice  proceeded  on  too  narrow  a  construction  of  the  Act, 
and  that  the  Junior  Lord  Ordinary  can,  under  the  Act,  com- 
petently entertain  certain  petitions  for  '*  recall."     The  exact 


^  20  and  21  Vict.,  cap.  56,  sec.  4,  sub-sec.  4. 
'  Esson,  14th  Feb.  1842,  4  D.  739 ;  Kyle,  infra. 
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limits  of  this  jurisdiction  have  not  as  yet  been  fully  deter- 
mined, but  the  following  rules  appear  to  be  supported  by 
the  authorities.^ 

85.  Lord  Ordinary  can  grant  Recall  of  Appointment  but 
not  Removal  of  Factor, — Where,  in  cases  in  which  the  original 
appointment  was  made  by  the  Junior  Lord  Ordinary ,2  the 
petitioner  prays  for  the  recall  of  a  particular  officer's  ap- 
pointment, for  his  exoneration  and  discharge,  and  for  the 
appointment  of  a  successor,  such  a  petition  may,  it  would 
appear,  be  competently  entertained  by  the  Junior  Lord 
Ordinary  only,  the  recall  being  treated  as  a  mere  accessory 
of  the  factor's  exoneration  and  discharge ;  but  if,  instead  of 
recall,  the  removal  of  the  officer  is  sought,  the  petition  ought, 
it  would  seem,  to  be  presented  to  the  Inner  House.* 

86.  Recall  of  Factory. — ^Where  the  object  of  the  applica- 
tion is  to  terminate  the  judicial  management,  and  not  merely 
a  particular  officer's  appointment,  and  it  can  be  held  that  the 
office  has  terminated  by  mere  lapse  of  time  or  otherwise 
without  the  necessity  of  a  formal  recall — e.g.,  factors  loco 
tutoris^  or  curators  bonis  to  minors,*  or  where  the  ward 
dies* — ^the  usual  practice  is  to  dispense  with  a  prayer  for 

^  Compare  the  analogous  difficulty  in  the  case  of  petitioners  for 
sequestration  of  the  estate — supra,  sec.  3. 

*  For  cases  in  which  the  original  appointment  was  by  Inner  House, 
see  infra,  sec.  87. 

'  Kyle,  loth  June  1862,  24  D.  1083.  It  does  not  clearly  appear  that 
all  petitions  for  the  removal  of  officers  under  the  Pupils  Protection  Act 
are  incompetent  before  the  Junior  Lord  Ordinary.  The  Act  20  and  21 
Vict.  cap.  56,  sec.  4,  sub-sec,  5,  transferred  all  petitions  under  the 
Pupils  Protection  Act  not  incident  to  depending  causes ;  and  sec.  6  of 
the  Pupils  Protection  Act  is  perhaps  sufficiently  wide  to  make  a  petition 
for  a  factor's  removal  a  petition  "  under  "  that  Act,  unless  when  it  is  a 
petition  and  complaint.  Further  removal,  at  the  instance  of  the 
Accountant  at  any  rate,  would  appear  to  be  within  the  jurisdiction  of 
the  Lord  Ordinary.  See  generally  infra,  sec.  100,  and  also  sec.  31  of 
the  Pupils  Protection  Act,  and  supra,  sec.  3,  note  i. 

*Edmond  v,  Shaw,  loth  March  1853,  15  D.  521. 

*  Miller,  14th  May  1858,  not  reported ;  but  the  case  of  the  Ac- 
countant of  Court  V,  McAllister,  22d  Dec.  1853, 16  D.  301,  is  opposed  to 
the  case  of  Miller  and  of  Edmond,  supra. 
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recall,  and  to  petition  the  Lord  Ordinary  for  exoneration  and 
discharge  and  delivery  of  the  bond  of  caution,  or  for  the 
latter  only  if  an  extrajudicial  discharge  merely  is  sought 
In  many  cases,  however,  e^.^  petitions  for  the  termination  of 
the  office  of  curator  bonis  on  the  ground  that  the  ward  has 
recovered,  or  that  he  never  was  incapable,  the  office 
cannot  be  held  simply  to  have  expired.  In  such  cases 
consequently  a  formal  recall  appears  to  be  necessary ;  and 
as  a  recall  of  the  management  cannot,  it  is  thought,  be 
treated  as  a  mere  accessory  to  the  factor's  exoneration  and 
discharge,^  it  may  be  doubted  whether  in  principle  petitions 
containing  such  a  prayer  are  competent  before  the  Lord 
Ordinary,  and  there  is  no  doubt  that  they  are  competent  in 
the  Inner  House.*  In  practice,  however,  petitions  for  recall 
of  the  office  are  frequently  presented  to  the  Junior  Lord 
Ordinary ;  and  on  the  ground  of  convenience  it  is  evi- 
dent that  this  practice  is  justifiable.  Under  the  Distribu- 
tion of  Business  Act  it  seems  plain  that  all  other  subsequent 
applications,  except  in  the  few  factories  not  affected  by  the 
Act,  must  be  presented  to  the  Junior  Lord  Ordinary,'  but  if 
applications  for  recall  must  be  made  to  the  Inner  House, 
then  when  recall  of  the  office  and  exoneration  and  discharge 
are  desired,  an  application  to  both  tribunals  seems  to  be 
necessary.*  In  one  case,  however,  a  single  application  was 
made  to  the  Junior  Lord  Ordinary,  by  whom  it  was  reported 
quoad  the  recall  to  the  Inner  House,  who  disposed  of  that, 
and  remitted  quoad  ultra  to  the  Lord  Ordinary,* 


^  See  Kyle,  supra^  and  also  Primrose  v,  Caledonian  Railway,  2ist 
June  1851,  13  D.  1214. 

'Drummond,  nth  June  1858,  20  D.  iioi ;  Lockhart,  19th  Jane 
1862,  24  D.  1086 ;  Forsyth  v.  Forsyth,  19th  July  1862,  24  D.  1435.  1" 
these  cases  the  original  appointments  were  by  the  Inner  House,  but  in 
Lawson,  19th  Dec.  1863,  2  M.  355,  and  Mihie,  13th  Nov,  1867,  6  M.  31, 
the  First  Division  recalled  a  factory  which  had  been  granted  by  the 
Junior  Lord  Ordinary ;  see  next  section. 

'  See  next  section. 

*  See  remarks  of  Lord  Justice- Clerk  in  Kyle,  supra, 

*  Simpson,  17th  Nov.  i860,  23  D.  35.  See  also  Naime,  17th  June 
1862,  24  D.  io86- 
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87.  Where  Original  Appointment  made  by  Inner  House, — 
Where  the  original  appointment  has  been  made  by  the  Inner 
House,  it  depends  upon  the  nature  of  the  particular  case  how 
far  it  is  competent  or  compulsory  to  bring  subsequent  appli- 
cations in.  the  same  factory  before  the  Junior  Lord  Ordinary. 
If  the  appointment  be  one  of  a  class  which  is  still  in  its 
essential  nature  reserved  to  the  Inner  House,  e.g.^  managers 
of  burghs,  or  statutory  appointments  where  the  statute  directs 
the  application  to  be  made  to  the  Inner  House,  then  subse- 
quent applications,  whether  for  recall'  or  for  any  other  pur- 
pose, must  necessarily  be  made  to  the  Inner  House,^  except 
in  so  far  as  the  Lord  Ordinary  on  the  Bills  may  have 
at  common  law  a  jurisdiction  to  entertain  the  application,^ 
or  unless  the  statute  should  direct  otherwise.'  If,  on  the 
other  hand,  the  application  for  the  original  appointment 
has  been  made  to  the  Inner  House  from  some  accidental 
circumstance,  such  as  the  necessity  of  having  a  trustee  or 
a  common-law  guardian  removed,  or  because  the  original 
appointment  was  made  before  the  passing  of  the  Distribu- 
tion of  Business  Act  or  before  the  passing  of  the  Act  of 
Sederunt,  2Sth  Nov.  1857,*  a  petition  for  recall,  while  fre- 
quently and  in  principle  more  appropriately  presented  to  the 
Inner  House,*  is  in  practice  regarded  as  not  incompetent  be- 
fore the  Junior  Lord  Ordinary  in  so  far  as  applications  for 
recall  generally  are  competent  there.®  But  in  cases  of  this 
second  class  applications  for  exoneration  and  discharge,  and 
all  other  applications  subsequent  to  the  first  appointment 
(except  for  recall  or  for  removal),  appear  to  be  competent 
before  the  Junior  Lord  Ordinary  only  although  the  appoint- 
ment has  been  made  by  the  Inner  House.  The  terms  of  the 
Distribution  of  Business  Act  appear  imperatively  to  transfer 
such  applications  to  the  Junior  Lord  Ordinary,  unless  where 


1  Borthwick,  5th  Dec.  1862,  i  M.  104. 

'  See  next  section. 

'  30  and  31  Vict.  cap.  126,  sees.  3  and  4. 

*  Carter,  i8th  July  1863,  1  Macph.  11 57. 

*  Esson,  14th  Feb.  1842,  4  D.  739 ;  Kyle,  loth  June  1862,  24  D. 
1083 ;  Naime,  17th  June  1862,  24  D.  1086. 

*  See  supra^  sees.  85  and  86. 
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the  application  is  incident  to  an  actually  depending  cause, 
and  it  has  been  held  that  an  application  in  an  existing  fac- 
tory, although  in  one  sense  incident  to  a  depending  cause,  is 
not  so  within  the  meaning  of  the  Act^  Where  the  original 
appointment  has  been  made  by  the  Inner  House,  and  subse- 
quent applications  for  interim  audit  of  accounts,  for  special 
powers,  or  for  exoneration  and  discharge  are  presented  to 
the  Junior  Lord  Ordinary,  the  principal  clerks  of  session  are 
authorised  and  directed  to  transmit  the  original  petition  and 
proceedings  thereon  to  the  clerk  of  the  Junior  Lord  Ordi- 
nary, and  the  said  clerk  is  authorised  and  directed  when 
necessary  to  transmit  of  new  the  whole  proceedings  to  the 
principal  clerks.* 

88.  Jurisdiction  of  Lord  Ordinary  on  tJu  Bills. — Under 
the  Distribution  of  Business  Act  the  jurisdiction  of  the  Lord 
Ordinary  on  the  Bills  in  vacation  appears  to  be  confined  to 
"  petitions  for  the  appointment  of  factors."'  At  common  law 
his  powers  are  probably  wider,  for,  as  we  have  seen  he  has 
always  been  held  entitled  to  appoint  factors  ad  interim  in 
cases  of  urgent  necessity,  and  there  seems  to  be  no  reason 
to  doubt  that,  where  similar  urgency  exists,  petitions  for  re- 
call, and  most  other  incidental  applications,  would  thus  be 
granted  in  vacation.  Petitions  for  recall  of  the  management 
can  rarely  be  urgently  necessary,  as  it  is  hardly  possible  that 
a  few  months  additional  judicial  management  can  be  pro- 
ductive of  injury  to  the  estate ;  but  the  immediate  termina- 
tion of  a  particular  officer's  connection  with  the  estate  may 
be  highly  desirable,  and  in  such  a  case  a  petition  praying 
that  the  present  factor  should  be  suspended,  and  for  the 
appointment  of  a  substitute  ad  interim^  might  be  held  com- 
petent.*  Petitions  for  recall,  or  at  least  for  discharge  and  de- 

1  Horn,  14th  Nov.  1857,  20  D.  52. 

*  Act  of  Sederunt,  8th  Dec.  1870. 
'  20  and  21  Vict.  cap.  56,  sec.  10. 

*  As  to  how  far  it  is  competent  for  the  Lord  Ordinary  on  the  Bills  to 
remove  officers  under  the  Pupils  Protection  and  Bankruptcy  Acts  in 
applications  at  the  instance  of  the  Accountant  of  Court  and  of  Bank- 
ruptcy respectively,  see  infra^  sec.  loa 
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livery  of  the  bond  of  caution,  of  factors  under  section  164  of 
Bankruptcy  Act  are  competent  to  Lord  Ordinary  on  Bills.^ 
The  act  of  the  Lord  Ordinary  on  the  Bills  requires,  wherever 
he  proceeds  at  common  law,  to  be  confirmed  by  the  Inner 
House,^  or  now  probably  in  most  cases  by  the  Junior  Lord 
Ordinary.^ 

{b)  Recall  of  Appoinivient. 

89.  Form  of  Prayer. — ^The  distinctive  peculiarity  of 
petitions  for  recall  of  an  appointment,  as  compared  with  the 
other  kind  of  recall,  is,  that  after  a  prayer  to  the  Court,  with 
or  without  answers,  to  recall  the  factor's  appointment,  there 
is  inserted  a  prayer  for  the  appointment  of  a  successor  to 
him,  followed  by  a  prayer  for  an  order  on  the  factor  to  lodge 
accounts,  a  remit  of  these  accounts  for  audit  and  report,  and, 
after  report,  for  approval,  and  to  fix  the  balance.  The 
petitioner  will  also  ask  that,  in  the  event  of  a  balance  being 
found  to  be  due  by  him,  the  old  factor  and  his  cautioner  be 
decerned  and  ordained  to  make  payment  thereof  conjunctly 
and  severally  to  his  successor,  or,  in  the  event  of  a  balance 
being  due  to  the  old  factor,  to  authorise  his  successor  to  pay 
such  balance  out  of  the  estate.  The  petition  will  further  ask 
the  Court,  upon  his  making  payment  of  such  balance  (if  any) 
as  may  be  due  by  him,  to  exoner  and  discharge  the  former 
factor,  and  also  his  cautioner,  of  the  factory,  and  of  the  whole 
actings,  intromissions,  and  management  had  under  the  same, 
and  to  appoint  the  bond  of  caution  to  be  delivered  up.  The 
petition  should  also  ask  the  Court  to  find  the  petitioners  en- 
titled to  their  expenses  out  of  the  estate,  and  to  decern  ad 
interim.  The  object  of  asking  for  the  appointment  of  a  succes- 
sor immediately  after  recall  is  to  prevent  the  estate  or  ward 
being  left  without  a  guardian,  and  also  to  obtain  the  nomi- 
nation of  a  party  to  stand  as  contradictor  in  the  audit  of  the 


1  Act  of  Sederunt,  25th  November  1857,  sees.  28  and  29. 

*  See  supra,  sec.  5. 

•  As  regards  the  common-law  jurisdiction  of  Lord  Ordinary  on  Bills 
generally,  see  Stuart  v,  Chalmers,  14th  June  1864,  2  M.  12 16. 

2  I 
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former  officer's  accounts,  to  which  he  will  sist  himself.^  If 
the  former  officer  had  obtained  special  powers,  the  new 
officer  will  be  entitled  to  obtain  these,  if  unexecuted  by  his 
predecessor,  on  appointment,  and  a  special  prayer  to  that 
effect  should  in  such  circumstances  be  inserted.* 

90.  Remits, — The  grounds  on  which'  recall  is  sought  are 
what  are  first  inquired  into,  and  the  Court  must  be  satisfied 
on  this  point.  A  remit  for  the  purpose  of  investigation  will 
usually  be  made,  unless  the  justifying  circumstances  can  be 
instructed  immediately.  The  investigation  will  relate  en- 
tirely to  the  right  of  the  particular  officer  to  have  his  ap- 
pointment recalled,^  unless  the  necessity  for  continued  judicial 
interference  is  called  in  question ;  even  if  the  officer  sought  is 
a  curator  bonis  to  an  incapable,  new  certificates  are  not  now 
held  to  be  necessary  to  satisfy  the  Court  of  the  continuance 
of  the  incapacity.* 

91.  Audit  of  Accounts, — Meanwhile,  whether  a  successor 
in  the  judicial  management  be  appointed  or  not,  the  examina- 
tion of  the  former  officer's  accounts  will  proceed  by  remit 
and  report  in  the  same  way  as  an  interim  audit  is  carried 
through.*  In  cases  under  the  Pupils  Protection  Act  a  report 
by  the  Accountant  of  Court  is  necessary,®  and  as  r^^ards 
the  discharge  of  factors  under  section  164  of  the  Bankruptcy 
Act,  it  is  provided  that  along  with  his  petition  the  factor 
shall  present  a  report  by  the  Accountant  in  Bankruptcy  re- 
garding his  management  of  the  estate  and  his  right  to 
be  discharged  of  his  office  ;^  but  in  both  cases  the  Court 
have  power  to  make  such  inquiry  as  may  be  necessary  be- 
fore disposing  of  the  factor's  application.      If  the  balance  be 


*  Stewart  v.  Hill,  20th  February  1850,  12  D.  744. 

*  Raebum,  i8th  March  1 851,  13  D.  951. 
'  See  Chap.  III.,  sec.  54. 

*  See  Chap.  IX.,  sec.  25. 

*  Sufiray  sec.  72. 

^  12  and  13  Vict.  cap.  51,  sec.  34. 

^  Act  of  Sederunt,  25th  Nov.  1857,  sec  28. 
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against  the  old  officer,  decree  should  be  taken  by  his  suc- 
cessor both  against  him  and  the  cautioner  for  the  amount, 
inclusive  of  expenses,  and  it  will  devolve  on  the  new  officer 
to  enforce  it  by  ultimate  diligence  if  need  be.  In  that  event 
the  petition  should  be  superseded,  and  on  payment  of  the 
balance  the  former  factor,  or  his  cautioner,  will  be  entitled  to 
ask  the  Court  to  resume  consideration  of  the  case  and  to 
discharge  and  exoner  them  as  prayed  for.  The  officer  ought 
not  to  pay  over  the  balance  extrajudicially  without  deduct- 
ing the  expenses  of  the  application.  Where  an  officer  after 
the  balance  on  his  accounts  was  ascertained  paid  over  the 
entire  sum  without  deducting  the  expenses,  the  Court,  when 
asked  to  approve  of  his  actings  and  to  exoner  him,  found 
that  that  part  of  the  prayer  of  his  petition  which  related  to 
payment  of  the  balance  under  deduction  of  his  expenses  did 
not  now  require  judicial  cognisance.^  The  officer  was  in  this 
way  mulcted  in  the  expenses  of  obtaining  his  own  discharge, 
which  otherwise  he  might  have  been  found  entitled  to.* 

(c)  Recall  of  Factory. 

92.  Form  of  Prayer. — ^The  parties  who  can  ask  recall  of 
the  judicial  management  are  a  much  more  limited  class  than 
those  who  can  apply  for  recall  of  the  appointment.'  The 
prayer  of  such  a  petition  will  be  for  recall  of  the  sequestra- 
tion or  of  the  office,  an  order  on  the  officer  to  lodge  ac- 
counts, a  remit  of  these  accounts  for  audit  and  report,  and 
after  report  for  approval  and  to  fix  the  balance.  The  peti- 
tioner will  also  ask,  that  in  the  event  of  a  balance  being  due 
by  the  factor  or  other  officer,  he  and  his  cautioner  be  de- 
cerned and  ordained  to  make  payment  thereof,  conjunctly 
and  severally,  to  the  petitioner  ;  or  in  the  event  of  a  balance 
being  due  to  the  factor,  for  a  decerniture  in  his  favour  against 
the  petitioner  therefor.  It  will  then  conclude  by  asking  the 
Court,  in  the  event  of  the  factor's  making  payment  of  the 


1  Gourlay,  loth  Dec.  1858 — ^not  reported. 

'  See  infra^  sec  106. 

'  See  Chap.  III.,  sees.  51  and  55. 
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balance,  if  any  such  be  found  due,  or  otherwise,  forthwith  to 
exoner  and  discharge  him  and  his  cautioner  of  the  factory 
or  curatory,  and  of  the  whole  actings,  intromissions,  and 
management  had  under  the  same,  and  to  appoint  the  bond 
of  caution  to  be  delivered  up,  and  to  decern.  Where  the 
recall  and  exoneration  is  sought  by  the  officer  or  his  repre- 
sentatives, provision  should  be  made  by  an  alternative  prayer 
for  his  or  their  obtaining  their  discharge  on  consignation  of 
such  balance  as  may  be  brought  out  in  favour  of  the  estate, 
and  this,  on  his  or  their  consigning,  the  Court  will  grant* 
But  where  a  proper  contradictor  can  be  obtained,  the  officer 
will  not  be  discharged  unless  he  has  called  him.' 

93.  Factor  must  Produce  Evidence  Warranting  Recall. — 
The  petitioner  must  substantiate  the  grounds  on  which  recall 
of  the  management  is  asked — such  as  that  the  former  ward 
has  attained  majority,  by  certificates  of  birth,'  or  that  in- 
capacity 1|^  been  removed,  by  medical  certificates.*  Where 
the  appointment  sought  to  be  recalled  had  proceeded  on 
certificates  of  incurable  insanity,  and  in  support  of  the  recall 
a  certificate  of  recovery  by  one  of  the  doctors  who  granted 
the  former  certificate  was  produced,  the  Court  made  a  remit 
to  have  a  special  report  on  the  case ;  *  and  remits  may  be 
made  in  other  circumstances  on  the  principles  already  men- 
tioned. 

94.  Audit —  Where  Factor  Intromits  after  Expiry  of  Office, 
— The  procedure  in  connection  with  the  audit  of  the  accounts 
is  similar  to  that  followed  in  petitions  for  recall  of  the  ap- 
pointment. It  happens  sometimes  that  after  an  office  has 
expired  the  officer  may  have  continued  to  intromit  with  the 


^  Duncan,  2oth  Dec.  1851,  14  D.  313  ;  M*Ewan,  27th  June  1857,  19 
D.  936. 

^  M*Gavin,  21st  June  1821,  i  S.  79. 
3  Walker,  i8th  Jan.  1843,  5  D.  422. 

*  Forster,  23d  Dec.  1848, 11  D.  1031.    See  Accountant's  "  Notes  for 
the  Guidance  of  Factors,"  head  VI.  Appendix. 

*  Tait,  23d  Jan.  1858— not  reported. 
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estate.  In  such  a  case  the  officer  must  account  for  his  intro- 
missions until  he  divests  himself  of  the  estate,  and  penal  in- 
terest will  run  under  the  Pupils  Protection  Act,  if  it  applies 
to  the  case,  until  divestiture,  at  least  if  the  irregularities  have 
commenced  before  the  office  expired.^  But  the  Court  will 
not  examine  the  officer's  accounts  subsequent  to  the  expiry 
for  the  mere  purpose  of  granting  exoneration  and  discharge 
for  the  period  during  which  he  was  no  longer  their  officer.^ 

96.  Wftere  an  Officer  of  a  New  Class  is  Necessary. — It 
may  be  necessary  in  applications  for  recall,  not  of  the  ap- 
pointment, but  of  the  management,  to  ask  for  the  appoint- 
ment of  an  officer  to  protect  the  estate  or  ward.  This  will 
arise  where  it  is  necessary  to  change  the  officer,  as  where 
pupilarity  has  expired,  or  incapacity  has  supervened,  or  the 
ward  has  gone  out  of  the  jurisdiction.  In  these  cases  the 
procedure  in  the  first  instance,  will  be  similar  to  that  which 
takes  place  where  recall  of  the  appointment  only  is  sought^ 

{d)  Exoneration  and  Discharge. 

96.  If  no  recall  is  thought  to  be  necessary,  for  the  reasons 
already  mentioned,*  petitions  for  exoneration  and  discharge 
will  usually  be  presented.  These  go  before  the  Junior  Lord 
Ordinary,  even  it  is  thought  where  the  original  appointment 
has  been  made  by  the  Inner  House,  unless  where  the  office  is 
one  of  those  which  are  in  their  essential  nature  Inner  House 
appointments.*    The  procedure®  will  be  similar  to  that  in 


^.Accountant  of  Court  v.  Wilson,  12th  Feb.  1852,  25  Jur.  296; 
Edmond  v,  Shaw,  loth  March  1853,  15  D.  521  ;  Accountant  of  Court 
V.  McAllister,  22d  Dec.  1853,  16  D.  301. 

*  Baird,  15th  June  1854,  26  Scot.  Jur.  498. 

•  See  supra^  sec.  89. 

^  See  suprQy  sees.  84  and  86. 

*  See  suproy  sec.  87. 

•  For  petitions  under  the  Pupils  Protection  Act  see  sec.  34  of  that 
Act,  and  for  those  under  sec  164  of  the  Bankruptcy  Act  see  sec.  28  of 
Act  of  Sederunt,  25th  Nov.  1857. 
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petitions  for  interim  audit,^  except  that  the  prayer  will  be 
for  exoneration  and  discharge,  and  the  decemiture  will  not 
be  ad  interim?' 

97.  May  Factor  Obtain  his  Discharge  by  Ordinary  Action  f 
— Contingency. — It  has  been  doubted  whether  a  factor  can 
obtain  his  discharge  in  an  ordinary  process  of  multiple- 
poinding.*  The  position  of  the  factor  as  an  officer  of  Court 
makes  it  difficult  to  see  how  he  can  be  judicially  discharged 
except  by  making  use  of  the  regular  procedure  for  that  pur- 
pose.^ If  he  could  obtain  judicial  discharge  in  an  ordinary 
action,  then  he  might  have  recourse  to  any  Lord  Ordinary, 
which  would,  it  is  thought,  be  wholly  incompetent;  but 
the  exoneration  and  discharge  in  a  multiplepoinding 
was  in  one  case  held  equivalent  to  an  extrajudicial  dis- 
charge, so  as  to  warrant  the  Junior  Lord  Ordinary  in 
authorising  delivery  of  the  bond  of  caution.^  A  similar 
difficulty  arises  from  the  rules  relating  to  the  contingency  of 
processes.  These  rules  relate  to  "  any  action,  matter,  process, 
complaint,  or  cause,"®  which  enumeration  certainly  includes 
summary  petitions.  Thus  a  count  and  reckoning  against  a 
curator,  and  a  petition  for  his  exoneration,  have  been  held 
contingent  ;^  and  where  a  process  of  count  and  reckoning  re- 
lating to  factorial  management  was  brought  before  a  Lord 
Ordinary,  he  conjoined  it  with  a  petition  involving  the  same 
questions  which  the  Inner  House  had  remitted  to  him.' 
Now,  however,  that  most  petitions  are  brought  before 
the  Junior  Lord  Ordinary  in   the  first  instance,  questions 


^  See  supra^  sec.  72. 

*  See  supra^  sec.  5a 

'  Campbell  v.  Grant,  ist  Dec  1869,  8  Macph.  227. 
^  Drummond  v.  Carse,  27th  Jan.  1881,  18  Scot.  Law  Rep.  272^  per 
Lord  Young. 

*  Wilson,  6th  Nov.  1879 — ^^^  reported— /^r  Lord  Adam.    See  sufira, 
Chap.  II L,  sec.  59. 

*  48  Geo.  III.  cap.  51,  sec.  9.      See  generally  Mackay,  Practice,  I 
512. 

'  Gordon  v.  Ross,  15th  Nov.  1827,  6  S.  257. 

*  Simpson  v,  Doud,  ist  Feb.  1855,  17  D.  314. 
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may  arise  with  reference  to  the  contingency  with  actions 
already  before  another  Lord  Ordinary.' 


{e)  Delivery  of  Bond  of  Caution. 

98.  When  Granted. — It  is  not  necessary  in  all  cases  to 
have  a  judicial  audit  The  Court  hold,  where  they  are  satis- 
fied that  the  party  having  the  real  interest  in  the  estate 
under  their  management  is  found,  that  their  officer  must  ac- 
count to  his  satisfaction  in  the  first  instance,  and  if  that  party 
has  discharged  their  officer  and  his  cautioner,  they  assume 
the  correctness  of  his  accounts,  and  if  the  party  discharging 
do  not  object,*  and  the  factor  himself  is  willing,*  they  will 
thereupon  ordain  the  bond  of  caution  to  be  delivered  up. 
But  the  officer  must  satisfy  himself  as  to  the  sufficiency  of  the 
extrajudicial  discharge,  and  the  Court  will  not  grant  him  a 
judicial  discharge  in  addition.^  His  application  in  such  a 
case  may  be  for  delivery  of  the  bond  of  caution  only,  when  it 
in  fact  degenerates  into  a  special  petition  for  that  limited 
purpose,  similar  to  the  other  incidental  applications  in  regard 
to  cautionry ;  but  recall  of  the  factory  may  also  be  granted.* 
Thus,  where  a  party  to  whom  a  factor  loco  absentis  has  been 
appointed  returns  to  Scotland,  his  examination  of  the  officer's 
accounts  will  be  sufficient;®  and  where  a  party  recovers  from 


*  In  such  a  case  the  proper  course  appears  to  be  to  present  the 
petition  to  the  Inner  House  (/>.,  to  the  Division  for  which  the  action  is 
marked)  as  being  incident  to  an  actually  depending  cause  (20  and  21 
Vict.  cap.  56,  sec.  4) ;  the  petition  being  thus  outwith  the  Distribution  of 
Business  Act,  may  be  remitted  to  any  Lord  Ordinary  {supra^  sec  40). 

*  RoUo,  8th  July  1852,  14  D.  990. 
'  See  infra,  note  6. 

*  KoWOy  sujfrra;  Mackay,  21st  Feb.  1857,  19  D.  503;  Drummond, 
1  ith  June  1858, 20  D.  i  loi.  The  Court,  however,  appear  to  have  granted 
a  discharge  in  Mackenzie,  31st  Jan.  1845,  7  D-  3^1  ;  Davie,  20ih  July 
1849,  II  D.  1495  »  Brydone,  27th  June  1850,  22  Scot.  Jur.  508. 

*  Drummond,  supra;  Davie,  supra;  see  White,  17th  July  ir»6o,  2i 

D.  1473- 

*  Gilchrist,  6th  Feb.  1752,  M.  4070;  Mackenzie,  31st  Jan.  1845,  7 

D.  361.    In  Gilchrist  the  Court  appear  to  have  held  a  factor  loco  absentis. 


504  PROCEDURE  AND  EXPENSES.  [Chap.  xvi. 

incapacity,  the  Court  will  recall  the  curatory,  and  leave  the 
former  ward  to  settle  with  the  curator  bonis  extrajudicially 
if  he  so  desires.^  In  one  case  where  the  commissioner  ap- 
pointed by  the  absentee  had  passed  the  accounts  of  the 
factor  loco  absentis,  pending  the  intimation  of  the  petition, 
the  Court  disposed  thereof  without  awaiting  the  expiry  of 
the  time;*  but  this  precedent  has  not  been  followed.  Where 
former  pupils  had  chosen  curators,  and  a  discharge  by  the 
minors  with  their  curator's  consent  was  produced,  the  ac- 
counts of  their  factor  loco  iutoris  were  not  required  to  under- 
go a  judicial  audit;'  but  looking  to  the  privileges  of  challenge 
by  minors,  it  is  thought  safer  to  insist  on  a  judicial  audit  in 
such  a  case.^  Exoneration  and  discharge  in  a  relative  action 
of  multiplepoinding  may  also  warrant  the  delivery  of  the 
bond  of  caution.^ 

99.  W/ien  Refused,  —  On  the  other  hand,  the  Court, 
where  they  cannot  be  certain  that  all  parties  interested  are 
sui  juris,  and  in  the  knowledge  of  and  concur  in  the  extra- 
judicial discharge,  consider  themselves  bound  to  have  the 
report  of  an  accountant  to  satisfy  themselves  as  to  the  dis- 
charge by  their  officer  of  his  duty.®  Again,  where  it  is  the 
particular  officer's  appointment,  not  the  factory,  that  is  re- 
called, notwithstanding  the  discharge  of  his  successor  in  the 
judicial  office,  the  Court  require  a  judicial  audit  of  their 
former  officer's  accounts  J     But  where  the  accounts  of  a 

where  the  absentee  returns,  is  not  entitled  to  demand  that  his  accounts 
should  be  judicially  audited.  This  may  be  doubted.  The  party  in  right 
of  the  estate  appears  always  entitled  to  have  a  judicial  audit — Drum- 
mond,  infra — and  it  is  thought  that  the  factor  as  an  officer  of  Court  has 
a  similar  right.    Steele,  infra;  Christie,  infra, 

1  Drummond,  nth  June  1858,  20  D.  iioi,  30  Scot.  Jur.  663;  Miller, 
15th  May  1810,  F.C. ;  Davie,  20th  July  1849,  11  D.  1495. 

*  Grant  v,  Cameron,  24th  June  1835,  ^3  S.  966. 

*  Yeats,  i6th  Feb.  1849,  11  D.  1031. 

*  Steele,  14th  Dec.  1852,  15  D.  229. 

*  See  previous  section. 

«  Christie,  i6th  Feb.  1844,  6  D.  681. 

^  Tweedie,  21st  Nov.  1844,  17  Scot.  Jur.  72;  Adamson,  I2ih  Feb. 
1848,  10  D.  684. 
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factor,  who  had  been  appointed  under  the  former  Bankruptcy 
Act^  until  sequestration  was  awarded,  had  been  passed  by 
the  trustee  subsequently  elected  on  the  estate,  no  judicial 
audit  was  considered  necessary  before  ordering  the  bond  of 
caution  to  be  delivered  up.*  Further,  it  is  undoubted  wher- 
ever there  is  ground  for  suspicion  that  their  officer  has  not 
accounted  for  his  intromissions,  and  has  attempted  by  an 
extrajudicial  discharge  to  take  undue  advantage  of  the 
ward,  that  the  Court  will  interfere  and  insist  on  a  judicial 
audit  previous  to  granting  a  discharge.  The  obligation  so 
to  account  is  one  which  every  officer  undertakes,  and 
he  cannot  be  discharged  of  it  without  the  consent  of  the 
Court.' 

(/)  Removal, 

100.  Where  a  petition  seeking  to  have  a  factor's  office 
terminated  is  founded  on  delict,  it  ought  to  pray  for  removal, 
not  recall.*  If  delict  alleged  be  mere  neglect  to  fulfil  the 
requirements  of  the  Act  of  Sederunt  1730,  or  of  the  Pupils 
Protection  Act,  an  ordinary  petition  appears  to  be  sufficient,* 
although  petitions  and  complaints  in  such  cases  have  been 
presented.®  Where,  on  the  other  hand,  the  allegations  are  of  a 
nature  truly  criminal,  a  petition  and  complaint  is  thought  to 
be  the  only  competent  form  of  procedure,  at  least  at  common 
law.^  The  21st  section  of  the  Pupils  Protection  Act  pro- 
vides— "  That  if  the  Accountant  shall  possess  information  that 
shall  lead  him  on  reasonable  grounds  to  suspect  malversa- 
tion and  misconduct  on  the  part  of  the  factor,  such  as  may 
infer  removal  or  punishment,  he  shall  be  entitled  to  lay  a 
case  before  Her  Majesty's  Advocate,  who  shall  have  power 


*  2  and  3  Vict,  c.  41. 

'  Esson,  14th  Feb.  1842,  4  D.  739. 

»  Accountant  of  Court  v,  Wilson,  12th  Feb.  1852,  25  Scot.  Jur.  296 ; 
A  B,  13th  Feb.  1852,  I  Stuart  44. 

*  Fisher  v.  Tod,  6th  June  1865,  3  M.  889. 

*  Stewart  v.  M'Given,  loth  Feb.  1852,  24  Scot.  Jur.  233. 
"  Mackenzie  v.  Gibson,  ist  March  1845,  7  ^*  5^* 

^  Shand,  Practice,  1012  ;  Act  of  Sederunt,  nth  July  1828,  sec.  89. 
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to  direct  such  enquiry  and  to  take  such  proceedings  by  peti- 
tion and  complaint  or  otherwise  as  he  shall  think  proper." 
Notwithstanding  this  provision,  the  Court  on  the  report  of 
the  Accountant,  under  section  20  of  the  Act,  and  without 
a  petition  and  complaint,  removed  a  factor,  and  thereafter 
remitted  the  case  to  the  Lord  Advocate,  who,  however, 
in  the  result  did  not  consider  it  necessary  to  take  proceed- 
ings against  the  factor.^  Similar  powers  are  conferred  on 
the  Accountant  in  Bankruptcy,*  entitling  him  to  proceed 
against  factors  under  section  164  of  the  Bankruptcy  Act,  but 
not,  it  is  thought,  against  those  under  section  16.  Such  ap- 
plications by  the  Accountants  are  now  presented  to  the 
Junior  Lord  Ordinary  and  to  the  Lord  Ordinary  on  the 
Bills,  in  the  case  at  least  of  the  Accountant  in  Bankruptcy.' 
Also,  it  is  thought  that  petitions  for  the  removal  of  factors 
under  both  Acts,  by  other  parties,  at  least  where  founded 
on  allegations  of  mere  delict,  may  be  brought  before  the 
Junior  Lord  Ordinary  ;*  but  it  is  doubtful  whether  petitions 
for  the  removal  of  officers  not  under  these  Acts  are  compe- 
tent before  either  Lord  Ordinary.^  Petitions  and  complaints 
in  all  cases  appear  to  be  competent  only  in  the  Inner  House, 
and  must  have  the  concurrence  of  the  Lord  Advocate.* 

^  Accountant  of  Court  v.  Jaflray,  nth  Dec  1851,  14  D.  292,  and 
i8th  Nov.  1854,  17  D.  71 ;  See  also  Accountant  of  Court  v.  Wilkic,  8th 
March  1856,  18  D.  793;  Accountant  of  Court  ».  M'AUister,  22d  Dec 
1853,  16  D.  301. 

'19  and  20  Vict.  c.  79,  sec  159;  see  Accountant  in  Bankruptcy  v. 
Peacock's  Trustee,  17th  Dec  1867,  6  M.  158;  Lang  v.  Hally,  i8th 
March  1870,  8  M.  753  ;  Paterson  v.  Rohson,  i6th  Nov.  1872,  11  M.  76. 

s  20  and  21  Vict.,  c  56,  sec  4,  sub-sec  5.  Act  of  Sederunt,  25tfa 
Nov.  1857,  sec.  29.  The  jurisdiction  of  the  Lord  Ordinary  on  the  Bills 
under  sec.  20  of  die  Pupils  Protection  Act  seems  to  be  unaffected  by  the 
Distribution  of  Business  Act  (see  supra^  sec.  78),  but  it  may  be  doubted 
whether  the  removal  of  a  factor  by  that  judge  would  be  a  proceeding 
"  as  accords  of  law,'*  without  special  statutory  authority.  The  Junior 
Lord  Ordinary  has,  under  the  Distribution  of  Business  Act,  all  the  powers 
of  the  Inner  House  in  applications  under  that  Act. 

*  See  supra^  p.  493,  note  3. 

*  20  and  21  Vict,  c.  56,  sec.  4,  sub-sec  4. 

^  Mackay,  Practice  in  Court  of  Session,  ii.,  438.    For  Procedure,  sec 
Act  of  Sederunt  nth  July  1828,  sees.  83-90^  in  Appendix. 
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IV.  Expenses. 

101.  It  is  now  desirable  to  consider  the  rules  by  which 
questions  of  expenses  are  determined.  These  questions  may 
arise  either  (i)  in  consequence  of  the  appointment,  or  (2) 
during  the  factory,  or  (3)  on  its  termination. 

(n)  Expenses  of  Appointment, 

102.  General  Rules, — The  rules  regarding  the  expenses 
attendant  on  the  appointment  of  a  factor  may  be  summarised 
thus — (i)  Where  the  question  is  simply  whether  the  estate 
should  be  put  under  factorial  management  or  not,  the  rule  is, 
that  if  the  parties  opposing  a  factorial  management  are  suc- 
cessful they  are  entitled  to  their  expenses  from  the  petitioner 
personally.^  If  they  are  unsuccessful,  they  are  liable  in  the 
expenses  caused  by  their  opposition,  i,e,y  the  petitioner's  ex- 
penses, under  deduction  of  the  bare  cost  of  a  petition,  which 
comes  out  of  the  estate,  as  it  has  been  to  that  extent  bene- 
fited.* Where  there  has  been  an  unsuccessful  opposition  to 
the  appointment  of  a  curator  bonis  to  an  incapable,  the  agent 
who  has  used  the  incapable's  name  may  be  found  personally 
liable  in  the  expenses  thereof.*  (2)  The  usual  case,  however,  in 
which  a  question  of  expenses  requires  to  be  decided  is  where 
both  parties  admit  the  necessity  for  judicial  management,  but 
there  has  been  a  competition  for  office,  or  the  parties  cannot 
agree  upon  the  person  to  be  suggested  for  the  appointment. 
In  such  a  case  there  is  a  little  more  difficulty,  for  there  is 
then  not  merely  the  criterion  of  success  or  want  of  success ; 

*  Young  V,  Collins,  14th  March  1853,  i  Macq.  385  ;  Glasgow,  Gam- 
kirky  and  Coatbridge  Co.  v.  Caledonian  Railway  Co.,  28th  May  1850,  12 
D.  944;  Baird  v.  Caledonian  Railway,  28th  Feb.  185 1,  13  D.  795. 

*  Gordon  t?.  Macquater,  28th  June  1839,  i  D.  11 35;  Wishaw  and 
Coltness  Co.  v.  Caledonian  Railway  Co.,  14th  Jan.  1851,  13  D.  464; 
Primrose  v,  Caledonian  Railway  Co.,  21st  June  185 1,  13  D.  1214.  But 
see  Bailey  v.  Scott,  24th  May  i860, 22  D.  1105;  Thomson  v,  Dalrymple, 
nth  Jan.  1865,3  M.  336. 

*  M'Call  V,  Sharp,  31st  Jan.  1862,  24  D.  393 ;  See  also  Bryce  r. 
Graham,  21st  Jan.  1823,  2  S.  121  (129  o.e.) ;  25th  Jan.  1828,  6  S.  425  ; 
23d  July  1828,  3  W.  &  S.  323. 
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there  is  also  the  question,  how  far  the  party's  opposition, 
though  not  directly  successful,  has  been  productive  of  benefit 
to  the  estate,  for  when  it  has,  it  is  equitable  that  the  estate 
should  be  made  to  pay  for  that  benefit    Thus,  where  the 
Sheriff  suggested  a  different  person  from  the  petitioner's 
nominee,  who  was  unsuitable,  the  petitioner  got  decree  for 
the  mere  expense  of  his  petition,  while  the  respondents  were 
allowed  their  expenses  out  of  the  estate.*    Again,  where  two 
competitors  were  rejected,  and  a  party  suggested  by  the 
Sheriff  was  appointed,  the  expenses  of  the  unsuccessful 
competition   were  refused  to  both.^      This  was   a   case  of 
mere  competition  which  was  productive  of  no  benefit  to  the 
estate.    In  another  case*  an  unsuccessful  competitor  for  the 
office  of  factor  was  brought  forward  in  opposition  to  the 
petitioner's  nominee,  but  the  petitioner  alone  got  expenses, 
as  the  other  party's  opposition  produced  no  benefit  to  the 
estate.'    The  principle  was  again  affirmed  in  another  case, 
where  two  petitions  for  a  curator  were  presented  on  the 
same  day,  but  as  the  expense  of  both  was  not  warranted, 
and  one  petition  was  correct  in  form,  while  the  other  re- 
quired amendment,  the  expenses  of  the  correct  application 
were  sustained,  as  under  it  the  appointment  was  made.^    But 
where  the  extra  expense  is  small,  and  there  is  no  evidence 
of  undue  competition,  the  Court  may  allow  the  expenses 
of  both  parties  out  of  the  estate.^    In  the  case  of  bui^h 
managers,  the    Court    may  allow  the    expenses  of   both 
parties  to  be  charges  against  the  burgh  funds,^  but  not 
necessarily.' 


1  Cochrane  v,  Macaslan,  21st  Nov.  1849,  12  D.  147,  22  Scot.  Jur.  11. 
»  Cleugh  V.  Taylor,  16th  Feb.  1837,  9  Scot.  Jur.  291. 

*  Brown  v.  Brown,  iith  June  1852,  14  D.  856  ;  See  also  Morton  r. 
Morton,  4th  March  1837,  9  Scot.  Jur.  346. 

*  Hill  V.  Piercy,  31st  Jan.  1854,  16  D.  425. 

s  Stewart  v.  Campbell,  12th  Feb.  1830, 8  S.  512;  Hay  v.  Boreland,  i  ith 
March  1837,  15  S.  850;  Raebum,  25th  Nov.  1851,  14  D.  310;  Smith, 
24th  Jan.  1852,  24  Scot.  Jur.  172. 

*  Greig  v.  Greig,  21st  Jan.  1841,  4  D.  422. 

'  Philips  V,  Swayne,  3d  Feb.  1838,  16  S.  427- 
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{6)  Expenses  during  the  Factory. 

103.  When  to  be  Charged  against  the  Estate, — The  ex- 
penses of  proceedings  adopted  with  a  view  to  the  benefit  of 
the  estate,  and  disbursed  by  the  factor,  are  good  charges 
against  the  estate,  provided  the  litigation  or  other  business 
has  been  properly  entered  into  and  conducted  ;^  but  where  the 
factor  gets  decree  for  expenses,  he  cannot  charge  against  the 
estate,  but  must  recover.*  Where,  in  calling  a  predecessor  in 
office  to  account,  a  factor  adopted  proceedings  which  were 
beneficial  to  the  estate  and  justified  by  the  circumstances,  the 
Court  decerned  against  the  predecessor  therefor  personally.* 
The  expenses  a  factor  incurred  in  unsuccessful  proceedings  as 
to  the  person  of  the  ward  were  allowed  to  be  put  to  the  debit 
of  the  estate  in  another  case.*  Where  the  parties  who  pre- 
sented a  petition  and  complaint  against  burgh  managers 
succeeded  in  getting  their  conduct  disapproved  of,  they  got 
expenses  against  the  managers  personally.^  Where  a  factor 
loco  tuioris  had  given  employment  on  business  of  the  factory, 
and  the  pupil  and  he  unsuccessfully  resisted  the  claim,  decree 
for  expenses  was  given  against  the  ward  and  factor  con- 
junctly and  severally.®  A  party,  other  than  the  factor,  whose 
actings  have  benefited  the  estate,  will  usually  be  allowed  his 
expenses,  but  not  always.' 

104  Is  Factor  Personally  Liable  in  Expenses  to  Opposing 
Litigant  f — ^There  is  no  doubt  that  the  trustee  on  a  bank- 


^  Drummond  v,  Carse,  27th  Jan.  1881,  18  Scot.  Law  Rep.  272  ;  Ross 

V.  Devine,  30th  June  1878,  5  R.  1015  ;  Myles  2/.  M*Ewan,  13th  Dec. 

1855,  18  D.  205  ;  Accountant  of  Court  2/.  Geddes,  19th  June  1858,20  D. 

1 174  ;  Cruickshank,  22d  Dec.  1864,  3  M.  302  ;  Morison,  5th  Dec.  1856, 

19  D.  132. 

»  Paul  V.  M'Intosh,  2d  July  1841,  3  D.  1145  ;  Rennie  v,  Morrison, 

27th  Jan.  1849,  II  D.  457. 

*  Young  V.  Smith,  24th  May  182 1,  i  S.  26 ;  Myles  v,  Ireland,  6th 
March  1855,  17  D.  590. 

*  Johnston  v.  Beattie,  29th  Jan.  1856,  18  D.  343. 

*  Greig  v.  Greig,  nth  Feb.  1842,  4  D.  662. 
«  Orr  V,  Ross,  i6th  May  1822,  i  S.  386. 

'  Robertson  v.  Macdougal,  17th  July  1841,  3  D.  1264. 
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rupt  estate  taking  up  a  pending  litigation  can  do  so  only 
cum  omni  onerCy  and  hence  is  liable  to  the  opposing  litigant 
in  expenses,  whether  incurred  before  or  after  bankruptcy.^ 
This  seems  also  to  be  the  rule  in  the  case  of  judicial  factors  * 
although  in  one  case  a  distinction  was  drawn  between  their 
position  and  that  of  trustees.*  They  have  a  right  of 
relief  against  the  estate,  unless  the  litigation  has  been  im- 
properly undertaken  or  carried  on ;  and  if,  having  paid  the 
expenses,  there  be  not  enough  left  to  implement  the  decree, 
the  factor  is  not  personally  liable  for  the  deficit.* 

{c)  Expenses  of  Recall. 

105.  Expenses  of  Recall  of  Management — Regfarding  the 
expenses  caused  by  the  recall  of  the  judicial  management 
little  has  been  decided  and  little  need  be  said.  The  ex- 
penses of  an  unopposed  recall  will  be  borne  by  the  estate. 
It  is  indeed  conceivable  that  where  the  recall  proceeds  on 
the  ground  of  a  gross  nullity  in  the  original  appointment, 
the  parties  responsible  therefor  may  be  found  liable  in  the 
expense  of  their  blunder,  but  such  an  application  for  recall 
would  in  all  probability  be  opposed.  As  r^^ards  opposed 
petitions,  where  what  was  virtually  a  petition  for  recall  was 
successfully  opposed  by  the  factor  the  petitioners  were  found 
liable  to  him  in  expenses;*  and  from  the  analogy  of  this  case, 
as  well  as  on  general  principle,  it  would  seem  to  follow  that 
where  the  petition  for  recall  was  unsuccessfully  opposed, 
whether  by  the  factor  or  by  third  parties,  the  petitioners 
would    be  found   entitled    to  their  expenses  against    the 


*  Tarbet  v.  Borthwick,  23d  Feb.  1849,  "  D-  694;  Gibson  v.  Pearson, 
25th  May  1833,  II  S.  656;  Qyne's  Trustees  v.  Alison,  8th  Feb,  1840, 2 
^'  554;  Jeffrey,  nth  June  1824,  2  Shaw's  App.  349. 

»  Drummond  V.  Carse,  27th  Jan.  1881,  18  Scot.  Law  Rep.  272;  Spdrs 
V.  Macdougall,  20th  March  1861,  23  D.  782;  Moncreiffv.  Usher,  15th 
Nov.  1861,  24  D.  49;  Ferguson  r.  Murray,  20th  Dec.  1853,  16  D.  26a 

'  Forbes,  loth  June  1845,  7  D.  853. 

*  Drummond  v.  Carse,  supra. 

*  Dixon  V.  FuUarton,  20th  Dec.  1833,  12  S.  248. 
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pcnooally,  imd^  deduction  of  the  bare  cost  of 
a  petition,  which  would  come  out  of  the  estate,  the  result 
having  shown  that  a  recall  was  necessary.  But  if  the 
original  appointaient  is  shown  to  have  been  null,  the  unsuc- 
cessful respondent  in  the  application  for  recall  may  be  found 
liable  in  the  entire  expense  thereof.* 

106.  Expenses  of  Recall  of  Appointment — In  regard  to 
the  expenses  of  the  recall  of  a  particular  officer's  appoint- 
ment somewhat  different  principles  prevail.  The  fact  that 
a  recall  of  the  management  has  taken  place  conclusively 
proves  that  that  step  was  for  the  advantage  of  the  estate, 
but  this  is  by  no  means  necessarily  the  case  with  the  recall 
of  an  appointment  It  may  be  entirely  for  the  benefit  of  the 
factor  himself ;  and  the  question  arises.  Is  one  who  gets  a 
commission  for  his  services  to  be  allowed  in  such  circum- 
stances to  obtain  his  release  free  of  expense  to  himself? 
The  point  has  not  been  judicially  determined.  In  one  case 
the  petitioner  offered  to  pay  expenses.'  In  another  case  the 
Court  escaped  the  necessity  of  settling  the  question  by  dis- 
covering that  the  factor  had,  after  the  balance  in  his  accounts 
was  ascertained,  paid  it  all  over,  and  hence  that  that  part  of 
the  prayer  of  his  petition  relating  to  the  payment  of  the 
balance  under  deduction  of  his  expenses  no  longer  required 
judicial  cognisance;  they  therefore  merely  approved  of  his 
actings  in  the  factory  and  exonered  him.*  On  the  other 
hand,  in  that  important  class  of  cases  in  which  it  is  distinctly 
for  the  benefit  of  the  estate  that  the  factor  should  be  re- 
moved, namely,  where  his  recall  is  owing  to  his  own  miscon- 
duct or  failure  in  duty,  payment  of  the  expenses  by  the 


1  Wood  V.  Mackintosh,  20th  Feb.  1862,  24  D.  563  ;  but  sec  Gordon 
V.  Gunn,  22d  Dec.  1832,  11  S.  235 ;  Fowlds  v,  Hodges,  loth  Dec.  1836, 

15  S.  244. 

*  M*Ewan  v,  Drummond,  27th  June  1857,  19  D.  936;  see  alio 
Gordon,  2d  June  1854,  16  D.  884  ;  Dicks  Trustees  v.  Pridie,  9th  June 
1855,  17  D.  835. 

•  Gourlay,  loth  Dec.  1858— not  reported. 
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defaulting  factor  is  one  of  the  things  imposed  by  the  Pupils 
Protection  Act,*  and  it  is  not  to  be  doubted  that  as  regards 
factors  not  within  the  scope  of  that  Act,  whose  appointment 
was  recalled  on  similar  grounds,  the  Court  would  decern 
against  them  for  the  expenses  which  their  misconduct  or 
failure  had  caused  to  the  estate. 


12  and  13  Vict.  cap.  31,  sec.  6. 
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CHAPTER  XVII. 


SHERIFF  COURT  APPOINTMENTS. 


1.  Previous  to  Act  of  i88a 

2.  Under  Act  of  1880. 

(a)  Circumstances  in  which  Ap- 
pointment made. 
(d)  Parties  to  Appointment. 


{c)  Caution. 

(d)  Powers. 

{e)  Termination  of  Office. 

(/)  Procedure. 


1.  In  the  previous  chapters  of  this  work  the  judicial 
officers  treated  of  are  appointed  by  the  Supreme  Court  only. 
It  is  now  necessary  to  consider  the  appointment  of  factors 
in  the  Sheriff  Courts.  The  powers  of  the  Sheriffs  to  grant 
such  appointments  have  been  greatly  enlarged  by  the  recent 
Judicial  Factors  (Scotland)  Act  1880,^  but  it  will  be  con- 
venient in  the  first  place  to  examine  the  jurisdiction  which 
the  Sheriffs  possessed  previous  to  that  Act,  particularly  at 
common  law. 

I.  Previous  to  Judicial  Factors  Act  1880. 

2.  Sluriff  Court  a  Court  of  Equity  as  well  as  of  Law, — 
The  appointment  of  a  judicial  factor  or  manager  is  an  exer- 
cise of  the  equitable  jurisdiction  of  the  Court  which  makes 
the  appointment ;  and  therefore  it  is  important  to  observe, 
in  considering  the  Sheriff's  power  in  this  matter,  that  he  is  a 
judge  not  only  of  law  but  of  equity.  By  this  it  is  not  meant, 
of  course,  that  his  powers  as  judge  of  equity  are  co-extensive 
with  those  of  the  Court  of  Session.  It  would  be  out  of  the 
question  to  maintain  that  the  wide  and  highly  discretionary 
powers  which  are  vested  in  the  Supreme  Court  are  shared 
by  every  sheriff  in  the  country ;  but,  on  the  other  hand,  it 

*  43  and  44  Vict.  cap.  4. 
2  K 
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would  be  an  equally  untenable  proposition  to  hold  that  the 
Sheriff  Courts,  which  are  not  the  statutory  creation  of 
yesterday,  but  are  the  growth  of  centuries,*  have  none  of  the 
functions  of  an  equity  tribunal.  To  suppose  that  would  be 
to  draw  a  distinction  between  law  and  equity  more  rigid 
than  has  ever  been  recognised  in  the  jurisprudence  of 
Scotland.  The  question — and  it  is  a  difficult  one — is  this : 
To  what  precise  limits  does  the  equity  jurisdiction  of  the 
Sheriff  Courts  extend  i  Or,  to  put  it  otherwise, — How  far 
does  the  Court  of  Session  possess  an  exclusive  equity  juris- 
diction? On  this  point  Lord  Karnes  makes  the  following 
observations : — "  In  Scotland  the  union  of  common  law  with 
equity  in  the  Supreme  Court  appears  to  have  had  an  influ- 
ence upon  inferior  Courts,  and  to  have  regulated  their  powers 
with  respect  to  equity.  The  rule  in  general  is,  that  inferior 
Courts  are  confined  to  common  law :  and  hence  it  is  that  an 
action  founded  merely  upon  equity,  such  as  a  reduction 
upon  minority  and  lesion,  upon  fraud,  &c.,  is  not  competent 
before  an  inferior  Court.  But  if  against  a  process  founded 
on  common  law  an  equitable  defence  be  stated,  it  is  the 
practice  of  inferior  Courts  to  judge  of  such  defence.  Imita- 
tion of  the  Supreme  Court,  which  judges  both  of  law  and 
equity,  and  the  inconvenience  of  removing  to  another  Court 
a  process  that  has  perhaps  long  depended,  paved  the  way  to 
this  enlargement  of  power.  Another  thing  already  taken 
notice  of  tends  to  enlarge  the  powers  of  our  inferior  Courts 
more  and  more ;  which  is,  that  many  actions  founded  origi- 
nally on  equity  have  by  long  practice  obtained  an  establish- 
ment so  firm  as  to  be  reckoned  branches  of  the  common 
law.  This  is  the  case  of  the  actio  lugotiorum  gestorunt^  of 
recompence,  and  many  others,  which  for  that  reason  are  now 
commonly  sustained  in  inferior  Courts."*  It  is  thought  that 
this  passage  contains  the  key  to  the  solution  of  the  present 
question. 


^  See  Mr  Dove  Wilson's  interesting  Historical  Introduction  to  the 
second  edition  of  his  work  on  Sheriff  Court  Practice. 
5*  Kames'  Principles  of  Equity,  3d  ed.  i.  32. 
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3.  Of  the  Nobile  Officium  of  t/ie  Court  of  Session, — The 
distinction  between  the  Court  of  Session  and  the  Sheriff 
Courts  as  Courts  of  equity  is,  however,  commonly  stated 
thus, — that  the  Court  of  Session  possesses,  and  the  Sheriff 
Courts  do  not  possess,  the  nobile  officium;  and  as  far  as  the 
mere  words  go,  this  distinction  is  supported  by  authorities 
which  cannot  be  doubted ;'   but  when  one  comes  to  ask 
exactly  what  is  to  be  understood  by  the  term  nobile  officium, 
a  difficulty  is  encountered  at  the  outset     Stair  and  Efskine 
seem  to  consider  that  it  is  another  name  for  equity.    Thus 
Erskine*  says — "The  session  is  a  court  of  equity  as  well  as 
of  law,  and  as  such  may  and  ought  to  proceed  by  the  rules 
of  conscience  in  abating  the  rigour  of  the  law,  and  in  giving 
aid  in  the  actions  before  them  to  those  who  have  no  remedy 
in  a  Court  of  law.     This  power,  which  is  called  the  nobile 
officium  of  the  Judges,  is  inherent  in  the  supreme  judicatory 
of  every  state,  unless  where  separate  Courts  are  established 
for  law  and  for  equity,  as  in  England."   In  Bell's  Dictionary' 
it  is  stated  that  "  the  nobile  officium  of  the  Court  of  Session 
does  not  admit  of  precise  definition.    Generally  speaking,  it 
may  be  said  to  be  the  equitable  power  vested  in  that  Court 
whereby  it  interposes  to  modify  or  abate  the  rigour  of  the 
law,  and  to  a  certain  extent  to  give  aid  where  no  remedy 
could  be  had  in  a  Court  confined  to  strict  law."    It  would 
thus  seem,  assuming  that  the  Sheriffs  have  a  power  of 
judging  to  a  certain  extent  in  matters  of  equity,  that  the 
nobile  officium  is  the  name  given  to  that  part  of  equity  which 
is  administered  by  the  Court  of  Session  exclusively.     But 
if  that  be  so,  the  nobile  officium  ceases  to  be  a  test  for  deciding 
in  any  given  instance  whether  the  Sheriff  has  or  has  not 
jurisdiction.    Each  particular  case  must  be  decided  on  its 
own  circumstances,  and  to  say  that  any  part  of  equity  juris- 
diction falls  within  the  nobile  officium  of  the  Court  without 
showing  that  it  belongs  to  the  Supreme  Court  exclusively  is 


^  Stair,  iv.  3,  i ;  Erskine,  i.  3,  22. 

*  Inst.  i.  3,  22. 

*  Voce  Nobile  Officium, 
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really  to  assume  the  whole  question.  Some  other  test  must 
therefore  be  adopted,  and  it  is  thought  that  the  rule  laid 
down  by  Lord  Karnes  in  the  previous  section  is  the  sound  one. 

4.  Limits  of  Sluriff^s  Jurisdiction, — ^Taking  Lord  Karnes* 
rules,  therefore,  and  adapting  them  slightly  so  as  to  suit  the 
circumstances  of  the  present  question,  it  is  seen  that  the 
appointment  of  factors  may  either  be  the  primary  object  of 
the  action  or  suit,  or  it  may  be  merely  accessory  to  an  action 
already  in  Court.  In  the  first  case  the  action  is  brought  for 
the  purpose  of  having  a  factor  appointed  ;  in  the  second  the 
factor  is  appointed  because  circumstances  have  emerged  in 
the  course  of  the  action  which  have  made  such  an  officer 
necessary  to  do  justice  between  the  parties.  Now,  with 
reference  to  the  first  of  these  situations,  there  is  no  reported 
case  in  which  the  Court  of  Session  have  given  their  sanction 
to  the  appointment  of  a  factor  where  that  was  the  whole  or 
the  substantial  object  of  the  action.  It  does  not  of  course 
follow  that  such  an  appointment  is  in  all  cases  incompetent. 
Certain  cases  may  have  come  to  be  classed  (to  use  the  words 
of  Lord  Kames)  among  the  "  actions  founded  originally  on 
equity  which  have  by  long  practice  obtained  an  establish- 
ment so  firm  as  to  be  reckoned  branches  of  the  common 
law,"  and  so  may  be  sustained  in  the  Sheriflf  Courts.  There 
may  be  such  a  practice  growing  up  in  the  Sheriflf  Courts  as 
may  justify  the  Supreme  Court  in  giving  its  sanction  to  the 
appointment  of  factors  by  the  SherifTs  where  that  is  the  sole 
object  of  the  application  or  suit  ;^  but  until  an  authoritative 
decision  to  this  effect  is  pronounced  nothing  can  of  course 
be  stated  with  certainty.  With  regard  to  the  other  class  of 
cases,  the  rule,  it  is  thought,  is  the  opposite.  The  cases 
which  have  occurred  seem  to  point  with  some  distinctness 
to  the  rule,  that  where  the  appointment  of  an  officer,  whether 
with  the  name  of  factor  or  not,  is  necessary  to  enable  a 
SherifT  to  do  justice  in  an  action  already  pending  before  him, 


^  The  present  writer  has  been  favoured  by  the  perusal  of  the  processes 
in  a  series  of  such  appointments  in  the  Sheriff-Court  of  Lanarkshire. 
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such  an  appointment  may,  at  least  as  a  general  rule,  be  com- 
petently made  by  the  Sheriff  himself,  without  the  necessity 
of  obliging  parties  to  resort  to  the  Supreme  Court.  This 
rule  has  been  illustrated  by  a  variety  of  cases  in  different 
branches  of  the  law. 

6.  Tutors  and  Curators  ad  litem. — One  of  the  commonest 
illustrations  of  the  rule  is  found  in  the  appointment  of  a 
curator  ad  litem  to  a  minor  who  is  litigating  indefensus. 
Such  appointments  are  made  by  the  Sheriffs  every  day,  and 
form  an  admirable  illustration  of  the  rule ;  for  the  duties  of 
the  curator  are  strictly  confined  to  the  action  with  reference 
to  which  he  has  been  appointed. 

6.  Factor  w/iere  Executor  is  a  Pupil  or  Minor, — Another 
class  of  cases  of  the  same  description  is  found  where  the 
party  who  would  have  been  decerned  and  confirmed  executor 
is  a  pupil  or  minor.  In  these  circumstances  the  Sheriff 
appoints  a  factor  who  will  thereafter  confirm  as  executor- 
dative,  and  who,  contrary  as  it  would  appear  to  the  usual 
rule,^  may  do  so  in  his  own  name.*  There  is  some  doubt  as 
to  what  the  exact  form  of  procedure  should  be — whether  the 
minor  should  first  be  decerned  and  the  factor  thereafter 
appointed  in  order  to  be  confirmed  in  his  own  name,  or 
whether  the  factor  should  be  appointed  ab  initio^  and  be 
both  decerned  and  confirmed  himself  In  the  only  case 
which  has  occurred  the  Court  did  not  seem  to  have  thought 
the  difference  to  be  of  any  importance,  and  in  that  case  no 
doubt  was  suggested  as  to  the  competency  of  the  appoint- 
ment in  one  form  or  the  other.*  This  case  also  well 
illustrates  the  rule  above  mentioned ;  for  the  factor  so 
appointed  in  no  sense  has  the  powers  of  a  tutor  or  curator 
at  common  law  or  of  a  factor  loco  tutoris  or  curator  bonis. 
Indeed,  the  Sheriff  does  not  appear  to  inquire  whether  the 
minor  is  incapable  of  having  curators ;   for  in  the  above- 


*  See  Chap.  IV.  sec.  16,  and  Chap.  VII.,  sec.  37. 
"^  Johnstone  v,  Lowden,  15th  Feb.  1838,  16  S.  541 

•  Johnstone  v.  Lowden,  supra. 
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mentioned  case  the  minor  ultimately  chose  curators  in  the 
ordinary  way,  and  their  appointment  would  of  course  termi- 
nate the  judicial  office. 

7.  Partturship  Cases, — Factors  or  managers  are,  it  is 
understood,  not  unfrequently  appointed  in  the  Sheriff  Court 
of  Lanarkshire  in  cases  of  dissolved  partnerships  ;  and  there 
are  two  reported  decisions  in  which  such  appointments  were 
under  discussion.  In  Drysdale  v.  Lawson^  one  of  the 
partners  of  the  firm  proceeded,  on  the  assumption  that  the 
firm  had  been  dissolved,  to  use  means  for  having  its  affairs 
wound  up  and  its  stock-in-trade  sold  off.  The  other  partner 
denied  that  there  had  been  a  dissolution,  and  applied  to  the 
Sheriff  for  an  interdict.  An  interim  interdict  was  granted. 
During  the  dependence  of  the  process  the  defender  presented 
a  petition  to  the  Court  of  Session  for  the  appointment  of  a 
judicial  factor,  on  the  ground  that  some  of  the  property 
forming  the  subject  of  litigation  was  of  a  perishable  nature, 
requiring  protection  or  to  be  immediately  sold ;  but  the 
Court  refused  the  petition,  "without  prejudice  to  either 
party  to  apply  to  the  Sheriff  to  appoint  a  person  properly 
qualified  to  take  charge  of  the  property  in  question  for  its 
management  and  preservation.  Rowe  v,  Rowe  was  very 
different  in  its  circumstances.  There  a  father  and  his  two 
sons  were  in  partnership.  One  of  the  sons  wished  to  retire 
and  to  bring  the  firm  to  a  termination,  and  with  that  view  he 
presented  a  petition  praying  in  the  first  place  for  interdict 
against  his  fellow  partners  interfering  in  any  way  with  the 
firm  property  management  or  winding  up  ;  and  "  (2)  for  the 
appointment  of  a  person  to  take  possession  of  the  company's 
property,  with  power  to  collect  and  discharge  accounts,  to 
realise  assets,  to  pay  debts,  &c.,  and  to  divide  the  balance 
among  the  partners."  The  Sheriff,  of  consent,  remitted  to  an 
accountant  to  conduct  the  winding  up.  On  appeal  the  Court 
declined  to  allow  the  parties  to  go  back  from  their  judicial 
consent,  and  there  was  thus  no  occasion  to  decide  the  com- 


^  nth  March  1842,  4  D.  1061. 
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petency  of  the  application  ;  but  with  reference  to  that  Lord 
President  Inglis  made  these  observations — "  As  regards  the 
second  part  of  the  prayer,  I  have  great  doubts  as  to  its  com- 
petency. If  the  appointment  had  been  necessary  to  save 
from  immediate  destruction  the  assets  of  the  company,  the 
Judge  Ordinary  might  have  interposed  a  temporary  arrange- 
ment. But  this  was  not  the  case  here,  and  the  second  part, 
of  this  prayer  appears  to  me  to  be  in  substance  a  prayer  for 
the  appointment  of  a  factor  on  the  estate,  and  that  is  not 
competent  to  the  Sheriff."^  Now,  on  considering  these  two 
cases  together,  these  observations  by  the  Lord  President 
will  not,  it  is  thought,  prove  so  adverse  to  the  appointment 
of  a  factor  on  a  partnership  estate  by  the  Sheriff,  when  the 
firm  affairs  are  the  subject  of  independent  litigation  in  the 
Sheriff  Court,  as  the  language  which  his  Lordship  has  used 
might  seem  at  first  to  imply.  In  the  case  of  Drysdale  v. 
Lawson  the  appointment  was  incidental  to  an  independent 
litigation  competently,  it  must  be  assumed,  brought  before 
the  Sheriff;  but  in  Rowe  v,  Rowe,  on  the  other  hand,  it  is 
quite  plain  that  the  whole  object  of  the  litigation  was  to 
have  a  judicial  winding  up.  The  interdict  was  merely 
auxiliary  to  that ;  and  it  is  thought  that  the  observations  of 
the  Lord  President,  which  distinctly  recognise  the  jurisdic- 
tion of  the  Sheriff  in  certain  cases,  must  be  understood  with 
reference  to  the  class  of  cases  in  which  in  which  they  were 
made,  and  not  so  as  to  overrule  the  principle  of  Drysdale  v, 
Lawson.2 

8.  Statutory  Powers  of  S/teriff, — From  these  examples, 
therefore,  it  would  appear  that  the  Sheriff  has  a  jurisdiction 
lo  appoint  factors  when  the  appointment  is  incidental  to  a 
litigation  already  before  him ;  and  he  may  also  make  such 
appointments  under  various  statutes — ^^.,  the  Bankruptcy 
Act.^  He  has  also  power  to  regulate  interim  possession  where 
his  judgment  has  been  appealed.* 


*  Rowe  V.  Rowe,  4th  June  1872,  9  Scot.  Law  Rep.  493. 
'  See  also  Key  v.  Cleugh,  12th  Dec.  1840,  3  D.  252. 

'  20  and  21  Vict.  c.  79,  sees.  16  and  37.    See  Chap.  XIV.,  sec.  10. 

*  31  and  32  Vict.  cap.  100,  sec.  79 ;  20  and  21  Vict.  cap.  79,  sees.  20 
and  172. 
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II.  Factors  under  Act  of  1880. 

{a)  Circumstances  in  which  Appointment  made. 

9.  What  Officers  may  be  Appointed  under  ttie  Act. — ^We 
have  now  to  consider  the  jurisdiction  conferred  on  the 
Sheriffs  by  the  recent  Judicial  Factors  (Scotland)  Act  1880.* 
The  Act  declares  that  "the  expression  'judicial  factor'  shall 
mean  factor  loco  tutoris  and  curator  bonis  ;*'^  and  the  officer 
ought  to  be  appointed  under  one  or  other  of  these  designa- 
tions, as  the  case  may  be,  and  not  as  a  "judicial  factor." 
An  appointment  in  this  last  capacity  would  probably  be  in- 
competent, at  least  under  the  Act'  The  office  of  factor  loco 
tutoris  has  already  been  the  subject  of  exposition,*  and  the 
modifications  introduced  by  the  present  Act  will  be  noted  in 
what  follows.  A  curator  bo7tis  may  be  appointed  either 
where  the  ward  is  a  minor  capax^  or  to  a  party,  minor  or 
adult,  who  is  incapax.  The  present  Act  appears  to  include 
the  latter  class  only,  for  it  directs  that  the  appointment  is  to 
be  made  by  "  the  Sheriff  or  Sheriff-Substitute  of  the  county 
in  which  the  pupil  or  insane  person  is  resident;"^  and  while 
the  expression  "  minor "  may  include  "pupil,"  it  is  thought 
that  "pupil "  never  includes  those  above  puberty.  The  posi- 
tion of  the  curator  bottis  to  a  party  incapax  was  explained  in 
a  former  chapter.' 

10.  Yearly  Value  of  Estate  not  to  Exceed  One  Hundred 
Pounds, — The  most  important  peculiarity  in  the  jurisdiction 
of  the  Sheriff  under  the  Act  is  that  it  is  limited  to  estates 
which  do  not  exceed  a  hundred  pounds  in  yearly  value ;  but 
the  estate  may  be  either  heritage,  or  moveables,  or  both.' 


*  43  and  44  Vict,  cap  4. 

*  Act,  sec.  3. 

^  Accountant  of  Court  z/.  Morrison,  21st  Feb.  1857,  19  D.  504. 

*  See  Chap.  VII. 

*  Act,  sec.  4,  sub-sec.  i. 

^  See  Chap.  IX.,  and  also  Chap.  VIII.,  for  a  discussion  regarding 
the  difficulties  surrounding  the  appointment  of  curators  bonis  to  minors. 
^  Act,  sec.  4. 
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In  estimating  the  yearly  value  of  heritage  the  valuation  roll 
is  to  be  the  test.  The  yearly  value  of  the  moveable  estate 
is  to  be  taken  at  the  rate  of  4  per  cent,  per  annum  on  the 
estimated  value  of  the  estate.  If  neither  of  these  tests  should 
be  applicable,  the  yearly  value  is  to  be  ascertained  in  such 
manner  as  the  Sheriff  or  Sheriff-Substitute  should  think  fit. 
The  Sheriff  or  the  Sheriff-Substitute,  in  his  interlocutor 
making  the  appointment,  is  to  make  a  finding  that  the  yearly 
value  of  the  estate  does  not  exceed  one  hundred  pounds;  and 
this  finding  is  declared  to  be  final ;  and  no  "  appointment 
once  made  shall  fall  in  respect  of  it  afterwards  appearing  that 
such  yearly  value  did  exceed  one  hundred  pounds."  It  is 
not  perhaps  quite  clear  that  the  effect  of  this  last  provision 
is  to  prevent  a  recall  of  the  appointment  on  the  ground  that 
the  estate  exceeded  the  specified  yearly  value.  Its  object 
may  simply  be  to  secure  the  validity  of  all  acts  done  by  the 
factor  before  recall,  and  to  obviate  questions  relating  to  the 
liability  of  the  cautioner.  Another  difficulty  which  may 
occur  relates  to  new  estate  coming  to  the  ward  by  succession 
or  otherwise.  The  finding  of  the  Sheriff  is  clearly  not  final 
with  reference  to  such  a  state  of  matters ;  and  it  is  thought 
that  the  factor  must  obtain  a  renewal  of  his  office,^  and  of  his 
bond  of  caution,  provided  of  course  that  the  estate  continues 
to  be  under  one  hundred  pounds  in  yearly  value,  otherwise 
recourse  to  the  Court  of  Session  is  necessary.  Another 
difficulty  may  arise  when  the  estate  or  part  of  it  is  situated 
in  a  different  Sheriffdom  from  that  in  which  the  ward  resides. 
It  is  thought  that  in  such  a  case  the  Sheriff  of  the  county  in 
which  the  ward  resides  has  jurisdiction  to  make  the  appoint- 
ment,* and  to  deal  with  the  estate  in  so  far  as  relates  to  the 
factorial  management.  Further,  it  is  a  common  practice  in 
the  Supreme  Court  to  appoint  a  factor  loco  tutoris  on  one 
petition  to  two  or  more  pupils  of  the  same  family.^  The 
present  Act  does  not  expressly  contemplate  such  a  mode  of 
procedure,  and  perhaps,  being  as  it  is  somewhat  anomalous 


*  A.S.,  14th  Jan.  1 88 1,  sec  2. 

*  Act,  sec.  4,  sub-sec.  2,  seems  to  contemplate  this. 
'  See  Chap.  VII.,  sec.  25. 
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in  principle,^  it  may  be  incompetent  in  the  Sheriff  Court ; 
but  if  competent,  the  yearly  value  of  the  estate  may,  it  is 
thought,  be  proportional  to  the  number  of  the  children,  and 
need  not  be  limited  to  one  hundred  pounds.  The  factor  is  in 
reality  appointed  on  one  petition  to  two  or  more  offices. 

{b)  Parties  to  t/ie  Appointment. 

11.  In  regard  to  the  parties  to  the  appointment  there  is 
nothing  to  be  added  to  what  was  formerly  said,  whether 
with  reference  to  those  who  may  be  petitioners,  respondents, 
or  compearers,'  or  who  may  be  appointed  to  the  office.* 

(c)  Cautiofier. 

12.  Pozvers  Commence  only  after  Caution  Found. — The 
factor's  powers  commence  only  after  caution  has  been  found.* 
Caution  must  be  found  within  three  weeks,  otherwise  the 
appointment  is  to  fall ;  but  the  Sheriff  may  prorogate  the 
time  on  cause  shown  before  the  expiry  of  the  three  weeks.* 

13.  Who  may  be  Cautioner. — ^The  cautioner  may  be  a 
private  person  or  a  guarantee  association.'  In  the  former 
case  the  caution  is  to  be  found  to  the  satisfaction  of  the 
Sheriff-Clerk,^  and  there  must  Be  certificates  by  a  justice  of 
peace  of  the  county  in  which  the  cautioner  resides,  and  by 
the  petitioner's  agent.*  If  the  bond  of  a  guarantee  association 
be  accepted,  the  association  is  to  be  taken  bound  to  intimate 
the  non-payment  of  the  premium  to  the  Accountant,  and 
the  receipt  for  the  premium  is  to  be  called  for  by  the  Sheriff- 
Clerk  when  it  becomes  due,  and  the  payment  or  non-pay- 
ment is  forthwith  to  be  reported  to  the  Accountant.®  Accor- 
ding to  Court  of  Session  practice,  the  bonds  of  associations 

1  See  Chap.  XV.,  sec.  23. 

*  See  Chaps.  VII.,  sees.  17  and  23,  and  IX.,  sec.  10. 

*  See  Chaps.  VII.  sec.  24,  and  IX.,  sec.  20. 

*  A.S.,  sees.  5,  6,  and  7.    See  Chap.  IV.,  sec.  4. 

*  A.S.,  sec.  5.    See  Chap.  XVI.,  sec.  46. 

*  A.S.,  sec.  6.    See  Chap.  XV.,  sees.  3  to  6. 

^  A.S.,  sees.  6  and  7.     See  Appendix  for  form  of  bond. 
®  See  A.S.,  sec.  6,  and  supra,  Chap.  XV.,  sec.  26. 

*  A.S.,  sec.  6. 
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whose   liability  is  unlimited   have  been   accepted,  but  hot 
where  the  liability  of  the  association  is  limited.^ 

14.  Liabilities  of  Cautioner, — The  general  liabilities  of 
cautioners  have  been  already  treated  in  the  chapter  on  that 
subject.  Under  the  Pupils  Protection  Act,*  the  bond,  at 
least  of  a  guarantee  association,  may  be  limited  to  a  speci- 
fied amount  No  such  limitation  is  expressed  in  the  form  of 
bond  for  a  private  cautioner  appended  to  the  Act  of  Sederunt 
of  14th  January  i88i.-  A  question  may  arise  as  to  whether 
it  is  not  implied  from  the  limited  nature  of  the  Sheriffs 
jurisdiction. 

16.  New  Caution, — On  the  death  or  insolvency  of  a 
cautioner,  or  the  non-payment  of  a  premium,  the  factor,  and 
whenever  it  comes  to  his  notice  the  Sheriff-Clerk,  is  to  give 
notice  in  writing  to  the  Accountant,  who  is  to  require  new 
caution  to  be  found,  and  if  his  requisition  be  not  complied 
with  he  is  to  lay  the  matter  before  the  Sheriff,  who  may 
order  new  caution  within  a  specified  time,  or  appoint  a  new 
factor  on  the  usual  condition  as  regards  caution.^ 

(rf)  Poivers,  Duties,  and  Liabilities  of  Factor, 

16.  Powers  of  Factor. — The  powers,  duties,  and  liabilities 
of  factors  under  the  Act  appear  to  be  the  same  as  those 
of  factors  under  the  Pupils  Protection  Act,*  for  it  is  pro- 
vided that  that  Act,  "  and  any  Acts  amending  the 
same,  and  any  Acts  of  Sederunt  made  in  terms  thereof 
applicable  to  judicial  factors  in  the  Court  of  Session,  shall 
apply  as  nearly  as  may  be  to  judicial  factors  appointed  in 
the  Sheriff  Court."  ^  The  Act  does  not  indeed,  either  in  this 
provision  or  elsewhere,  expressly  confer  upon  the  Sheriff  a 


^  See  Chap.  XVI.,  sees.  5  and  6. 

*  12  and  13  Vict.  cap.  51,  sec.  27. 
'  A.S.,  sec.  8. 

*  See  Chap.  VII.  sec.  31,  and  Chap.  IX.  sec.  29. 

*  Act,  sec.  3,  sub-sec  4.    But  see  Maxwell,  17th  July  1877,  4  R. 
1 1 12. 
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jurisdiction  to  grant  those  important  powers  which  the  Court 
of  Session  are  in  the  habit  of  conferring  on  their  officers, 
not  in  virtue  of  the  Pupils  Protection  Act  or  any  other 
statute,^  but  in  the  ordinary  exercise  of  nobile  officium;  but 
it  is  thought  that  the  mere  use  of  the  expressions  "judicial 
factor,"  "factor  loco  tutorisl'  "curator  bonisl'  necessarily 
implies  that  the  Sheriffs  are  to  have  such  a  jurisdiction.*  It 
is  different,  however,  where  the  Court  of  Session  confers 
powers  in  virtue  of  statutes  which  cannot  be  described  as 
Acts  amending  the  Pupils  Protection  Act,  e.g.^  authority 
to  make  up  title  under  the  Titles  to  Land  Consolidation 
Amendment  Act  1 869.'  In  such  a  case  either  resort  must  be 
had  to  some  other  procedure,  or  the  factor  must  come  to  the 
Court  of  Session ;  but  the  competency  of  this  last  is  doubt- 
ful.* The  circumstances  in  which  special  powers  will  be 
granted  are  the  subject  of  previous  chapters.* 

17.  Special  Powers, — All  appointments  are  to  be  made 
with  the  usual  powers  only,'  and  special  powers  are  not  to 
be  granted  until  the  factor  has  extracted  the  decree  of  his 
appointment.^  When  the  factor  desires  special  powers,  he 
is  to  submit  an  application  to  the  Accountant  in  writing,  who, 
after  inquiry  if  necessary,  is  to  give  a  written  opinion  to  be 
reported  to  the  Sheriff;  and  the  Sheriff,  after  intimation  and 
service,  and  such  procedure  as  he  may  think  necessary,  is 
to  dispose  of  the  application.* 

18.  Penalties — The  penalties  to  which  factors  under  the 
Act  are  liable  are  the  same  as  those  imposed  by  the 
Pupils  Protection  Act,'  with  the  single  exception  that  if  the 

*  See  Pupils  Protection  Act,  sec.  7. 

*  See  Alexander,  6th  July  1862,  24  D.  1334. 
'  32  and  33  Vict.  cap.  1 16,  sec.  3. 

*  See  in/ray  sec.  21. 

^  See  Chap.  IV.  sec.  57  ;  Chap.  VII.  sec.  70 ;  Chap.  IX.  sec  29. 

*  A.S.,  sec.  5;  see  Chap.  IV.  sec.  58. 
^  A.S.,  sec.  9. 

®  A.S.,  sec.  6. 

»  See  Chap.  VII.  sec.  64. 
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factor  keeps  twenty-five  pounds  belonging  to  the  estate  in 
his  own  hands,  instead  of  fifty,  he  is  liable  to  the  penalties 
imposed  by  the  Sth  section  of  the  Pupils  Protection  Act.^ 
The  Accountant  reports  cases  of  disobedience  to  his  orders 
or  requisitions  to  the  Sheriff  or  Sheriff-Substitute,  not  to  the 
Court  of  Session.* 


(/)  Termination  of  Office, 

19.  The  general  rules  regarding  the  termination  of  office 
have  been  already  stated.' 


(y)  Procedure, 

20.  Jurisdiction  of  Slieriff  or  S/ieriff- Substitute, — The 
appointments  of  a  judicial  factor  under  the  Act  may  be 
made  either  by  the  Sheriff  or  a  Sheriff-Substitute  of  the 
county  in  which  the  pupil  or  insane  person  is  resident* 
With  regard  to  subsequent  applications  in  the  factory,  e^,y 
for  special  powers,  there  is  a  difficulty.  It  is  provided*  that 
"  every  Sheriff  and  Sheriff-Substitute  respectively  shall  have 
and  may  exercise  over  and  with  regard  to  judicial  factors 
appointed  in  the  Sheriff  Court  the  same  powers  and 
authorities  that  under  the  recited  Act  either  Division  of  the 
Court  of  Session  or  the  Lord  Ordinary  respectively  have  and 
may  exercise  under  the  recited  Act  over  and  with  regard  to 
judicial  factors  appointed  in  the  Court  of  Session."  The 
recited  Act  is  the  Pupils  Protection  Act,  and  under  it  the 
Lord  Ordinary  has  a  very  limited  jurisdiction  ;  but  the  Dis- 
tribution of  Business  Act"  directed  that  all  applications 
under  the  Pupils  Protection  Act  should  come  in  the  first 
instance  before  the  Lord  Ordinary ;  and  this  provision   is 


*  A.S.,  sec.  II. 

'  Act,  sec.  4,  sub-sec.  5. 

'  See  Chap.  VII.  sec.  28,  and  Chap.  IX.  sec.  24. 

*  Act,  sec.  4. 

*  Act,  sec.  4. 

*  20  and  21  Vict.  cap.  56,  sec.  4,  sub-sec.  5  ;  also  sub-sec.  4. 
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also,  it  is  thought,  incorporated  with  the  present  Act^  The 
effect,  therefore,  seems  to  be  that  all  applications  (except  ap- 
plications for  the  appointment  of  factors,  and  also  reports 
by  the  Accountant  of  Court,*  and  applications  for  recalP) 
must  come  before  the  Sheriff-Substitute  in  the  first  instance, 
and  before  the  Sheriff  only  on  appeal.*  But  this  result  is 
made  doubtful  by  the  nth  section  of  the  Act  of  Sederunt, 
14th  January  1881,  which  provides  that  for  the  purposes  of 
the  Judicial  Factors  (Scotland)  Act  1880  the  word  "  Sheriff" 
IS  to  be  substituted  for  the  words  "Lord  Ordinary"  and 
"the  Court"  in  the  Pupils  Protection  Act  It  is  thus 
difficult  to  say  whether  subsequent  applications  in  factories 
under  the  Act  are  in  the  first  instance  to  come  before  the 
Sheriff  or  the  Sheriff- Substitute,  or  whether  they  may  come 
indifferently  before  either  judge. 

21.  Jurisdiction  of  tlu  Court  of  Session, — The  jurisdiction 
of  the  Court  of  Session  is  not  excluded  in  cases  where  the 
estate  is  under  one  hundred  pounds  in  yearly  value;  nor  is  it 
expressly  excluded,  as  regards  appeal  or  subsequent  applica- 
tions in  the  factory,*  in  cases  where  the  Act  has  been  taken 
advantage  of;  but  this  last  exclusion  is  thought  to  be  im- 
plied. It  is  no  doubt  true  that  an  encroachment  on  the 
jurisdiction  of  the  Supreme  Court  is  not  in  dtibio  to  be  pre- 
sumed ;®  but  the  present  does  not  seem  to  be  a  proper  case 
for  the  application  of  this  rule,  as  the  parties  may  have 
recourse  to  the  Court  of  Session  in  the  first  instance  if  they 
please.  It  is  therefore  thought  that  the  interposition  of  the 
Court  of  Session  is  excluded  except  in  the  circumstances 
pointed  out  by  the  Act ;  and  of  these  there  are  two,  viz.,  (i) 
in  the  case  of  the  recall  of  an  appointment  ;^  and  (2)  where 

^  Act,  sec.  4,  sub-sec.  4,  also  sub-sec.  5. 

*  Act,  sec.  4,  sub-sec.  5. 
'  Act,  sec.  4,  sub-sec.  9. 

*  See  Act,  sec.  4,  sub-sec.  5. 

*  Except,  in  the  case  of  appeal,  under  sub-sees.  3  and  10.  The 
appeal,  therefore,  could  only  be  from  the  Sheriff-Substitute,  and  not 
always  then. 

*  Erskine,  i.  ii.  7. 

'  Act,  sec.  4,  sub-sec.  9. 
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the  Accountant  reports  a  diversity  of  practice  in  different 
Sheriff  Courts.^  At  the  same  time,  as  we  have  seen,*  there 
are  certain  occasions  on  which  recourse  to  the  Court  of 
Session  may  be  very  desirable,  as  the  Sheriff  does  not  appear 
entitled  to  act. 

22.  AppoinUnent  to  be  by  Summary  Petition. — The  ap- 
pointment is  to  be  by  petition  as  nearly  as  may  be  in  the 
form  in  use  in  the  ordinary  actions  in  the  Sheriff  Court.* 
The  application  is  to  be  disposed  of  summarily,*  and  does 
not  fall  asleep  by  the  lapse  of  a  year  and  a  day.* 

23.  Form  in  Subsequent  Application,— Subsequent  appli- 
cations, i,e,f  for  special  powers,  renewal,  interim  audit,  recall, 
removal  and  discharge,  form  steps  in  the  original  process.* 
Special  powers  are  to  be  obtained  by  application  through 
the  Accountant  ;^  discharge  by  lodging  a  note  in  the  pro- 
cess.' Except  so  far  as  modified  by  Act  of  Sederunt,  the 
procedure  in  the  original  and  subsequent  applications  is  to 
be  as  far  as  possible  the  same  as  the  corresponding  pro- 
cedure before  the  Lord  Ordinary.® 

24.  Intimation  and  Service. — The  first  order  in  every 
application  is  to  be  for  intimation  on  the  walls  of  the  Sheriff 
Court  and  to  the  Accountant  of  the  Court  of  Session,  and 
for  such  service  on  those  having  interest  as  may  be  deemed 
proper  by  the  Sheriff,  and  for  answers.  The  Sheriff  may 
appoint  service  to  be  made  by  registered  letter,  and  he  may 
direct  advertisement  in  a  specified  form.^^  The  Accountant 
on  receiving  intimation  is  to  report  to  the  Sheriff-Clerk  any 


•  Act,  sec.  4,  sub-sec.  7. 

•  See  supruy  sec.  16. 

•  Act,  sec.  4,  sub-sec.  i. 
/\>id.,  sec.  I. 

5  A.S.,  sec.  2.     See  Wcmyss,  24th  Jan.  i860,  22  D.  556. 

•  A.S.,  sec.  2.    See  Chap.  XVI.  sec.  50. 
"^  A.S.,  sec.  9. 

'  A.S.,  sec.  10. 

•  Act,  sec.  4,  sub-sees,  i  and  6. 
*•  A.S.,  sec.  3. 
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application  for  a  similar  appointment  to  the  same  wards  or 
estate  which  has  been  already  intimated  to  him.^ 

26.  Appeals, — Wherever  an  appeal  or  reclaiming  note  to 
the  Inner  House  is  competent  from  the  judgment  of  the 
Lord  Ordinary,  an  appeal  to  the  Sheriff  from  a  judgment  of 
the  Sheriff  Substitute  is  also  competent.*  Only  interlocutors 
of  the  Sheriff-Substitute,  therefore,  which  finally  dispose  of 
the  merits,  are  appealable  to  the  Sheriff.*  There  is  no 
appeal  from  a  judgment  of  the  Sheriff;*  nor  from  a  finding 
by  the  Sheriff-Substitute  that  the  estate  does  not  exceed  one 
hundred  pounds  in  yearly  value  ;*  nor  from  a  decision  of  the 
Court  of  Session  in  an  application  for  the  recall  of  an 
appointment.®  It  will  be  observed  that  no  power  is  con- 
ferred on  the  Sheriff-Substitute  similar  to  the  power  of 
reporting  to  the  Inner  House  which  the  Lord  Ordinary 
possesses^ 

26.  Recall, — The  recall  of  an  appointment  may  be  either 
by  the  Court  of  Session  or  by  the  Sheriff ;  •  in  both  cases 
the  decision  is  final.® 

27.  Discharge  of  Factor. — When  the  factor  desires  to  be 
discharged,  he  is  to  lodge  a  note  in  process,  of  which  the 
Sheriff  is  to  order  intimation  and  service.  The  application 
is  then  to  be  sent  to  the  Accountant,  who  is  to  report  to  the 
Sheriff,  by  whom  the  application  will  be  disposed  oV^  Out- 
lays are  to  form  a  charge  against  the  estate,  unless  the 
Sheriff  should  see  cause  to  subject  the  factor  personally  in 
whole  or  part  thereof.^^ 

*  A.S.,  sec.  4. 

^  Act,  sec.  4,  sub-sec.  5. 

'  20  and  2 1  Vict.  cap.  56,  sec.  6. 

*  Act,  sec.  4,  sub-sec.  10. 

*  Act,  sec.  4,  sub-sec.  3. 

^  Act,  sec.  4,  sub-sec.  10. 
^  20  and  21  Vict.  cap.  56,  sec.  5. 
®  Act,  sec.  4,  sub-sec.  9. 
®  Act,  sec.  4,  sub-sec.  10. 
'®  A.S.,  sec.  10. 

"  A.S.,  sec.  II.    The  general  rules  with  reference  to  accounting  aie 
to  be  found  in  Chap.  IV.  sec.  34,  and  Chap.  VII.  sec.  51. 
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APPENDIX. 


I.— ACTS   OF   PARLIAMENT. 


I. — Act  of  Parliament  for  the  Better  Protection  of  t/ie  Pro- 
perty of  Pupils y  Absent  Persotis^  and  Persons  under 
Mental  Incapacity  in  Scotland  (12  &•  13  Vict,  cap,  51). 
—[28th  July  1849.] 

Whereas  an  Act  of  Sederunt  was  passed  by  the  Court  of  Session  in 
Scotland  on  the  thirteenth  day  of  February  One  thousand  seven  hundred 
and  thirty,  setting  forth  that  the  Court  had  often  been  applied  to  for 
appointing  factors  on  the  estates  of  pupils  not  having  tutors,  and  of 
persons  absent  who  had  not  sufficiently  empowered  persons  to  act  for 
them,  or  who  were  under  some  incapacity  for  the  time  to  manage  their 
own  estates,  to  the  end  that  the  estates  of  such  pupils  or  persons  might 
not  suffer  in  the  meantime,  but  be  preserved  for  the  behoof  of  such 
persons  and  all  having  right  therein,  and  therefore  establishing  certain 
regulations  in  regard  to  the  conduct  of  such  judicial  factors,  which 
regulations  are  still  in  force  :  And  whereas  the  applications  to  the  Court 
of  Session  for  the  appointment  of  such  factors  have  become  very 
numerous  ;  and  it  has  been  found  that  the  existing  regulations  and  the 
present  means  of  enforcing  them  are  imperfect  and  insufficient  for  pre- 
venting in  many  instances  the  occurrence  of  great  irregularity  in  the 
conduct  of  such  factors,  and  in  consequence  thereof  great  loss  has 
resulted  to  the  funds  and  estates  under  their  charge,  and  to  the  parties 
interested  therein ;  and  it  has  therefore  become  necessary  to  make 
further  provision  in  that  behalf :  And  whereas  it  is  also  expedient  to 
make  provision  for  the  more  regular  accoimting  and  official  manage- 
ment of  persons  who  shall  hereafter  be  served  as  tutor  of  law,  or 
appointed  as  tutor-dative  to  any  pupil,  or  be  served  as  curator,  or 
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appointed  as  tutor-dative  to  any  insane  person  or  idiot :  May  it  there- 
fore please  your  Majesty  that  it  may  be  enacted,  and  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice  and  consent 
of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same — 

1.  Interpretation  of  Terms  in  this  Act, — That  the  following  words 
and  expressions  in  this  Act  shall  have  the  meanings  hereby  assigned  to 
them,  unless  there  be  something  in  the  subject  or  context  repugnant  to 
such  construction — that  is  to  say,  the  expression  "Judicial  Factor  "or 
"Factor"  shall  mean  factor  loco  tutoris^  factor  loco  absentis^  and  curator 
bonis;  the  word  "Tutor"  shall  mean  any  person  who  after  the  passing 
of  this  Act  shall  be  served  tutor  of  law  to  any  pupil,  or  be  appointed 
tutor-dative  to  any  pupil  or  insane  person  or  idiot ;  the  word  "  Curator" 
shall  mean  any  person  who  after  the  passing  of  this  Act  shall  be  served 
as  curator  to  any  insane  person  or  idiot ;  the  word  "  Accountant "  shall 
mean  the  Accountant  of  the  Court  of  Session,  to  be  appointed  under  the 
authority  of  this  Act ;  the  expression  "Lord  Ordinary"  shall  mean  the 
Lord  Ordinary  of  the  Court  of  Session  discharging  the  duties  of  Junior 
Lord  Ordinary  in  time  of  session  and  the  Lord  Ordinary  on  the  Bills 
in  the  time  of  vacation  ;  the  expression  "  Court  of  Session  "  or  "  Court" 
shall,  excepting  as  to  the  power  of  passing  Acts  of  Sederunt,  mean  either 
Division  of  the  Court  of  Session ;  the  word  "Estate"  shall  include  all 
property  and  funds,  and  all  rights,  heritable  and  moveable ;  the  word 
''  Lands  "  shall  include  all  heritable  subjects ;  words  used  in  the  singular 
number  shall  be  held  to  include  several  persons  or  things,  and  words 
importing  the  masculine  gender  shall  extend  and  be  applied  to  females 
as  well  as  males. 

2.  Judicial  Factor  to  find  Caution  for  duly  performing  his  Duties, — 
And  be  it  enacted.  That  every  judicial  factor  shall,  within  such  time 
after  his  appointment  as  the  Court  shall  direct,  find  caution  for  his  duly 
accounting  for  his  intromissions  and  management,  and  observing  and 
performing  every  duty  incumbent  upon  him  as  factor,  in  terms  of  the 
rules  prescribed,  or  to  be  prescribed,  for  the  discharge  of  his  office,  and 
in  case  of  his  failure  to  do  so  his  appointment  shall  fall ; '  and  no  factor 
shall  enter  upon  the  duties  of  his  office,  nor  shall  an  extract  of  his 
appointment  be  issued,  until  after  such  caution  is  found  and  received  as 
sufficient ;  and  the  factor  shall  extract  his  appointment  without  delay. 

3.  Judicial  Factor  to  lodge  with  the  Accountant  a  distinct  Rental  of 
Lands  committed  to  his  management^  a  List  of  Funds^  and  an  Inventory 
of  Moveables^  6-r.— And  be  it  enacted,  That  every  judicial  factor  shall, 
as  soon  as  may  be  after  extracting  his  appointment,  and  within  six 
months  at  latest  from  the  date  on  which  his  bond  of  caution  shall  ha\'e 
been  received,  lodge  with  the  Accountant  a  distinct  rental  of  all  lands 
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committed  to  his  management,  specifying  the  rents,  revenues,  and  pro- 
fits of  such  lands,  the  existing  leases,  and  other  rights  affecting  the 
lands,  and  the  public  burdens  and  other  burdens  thereon,  and  a  list  of 
all  monies  and  funds  belonging  and  debts  due  to  the  estate,  specifying 
the  particulars  of  each  item,  and  the  interest  or  revenue  arising  from  the 
same,  the  docmnent  by  which  the  same  is  vouched,  and  the  nature  and 
value  of  any  security  held  for  the  same,  and  also  an  inventory  of  any 
household  furniture,  farm  stocking,  goods  or  moveables,  including  rights 
moveable,  forming  part  of  the  estate  ;  and' he  shall,  without  delay,  after 
extracting  his  appointment,  recover  all  writs  and  documents  of  impor- 
tance belonging  to  the  estate,  and  collect  all  monies  due  to  the  same  not 
securely  invested,  and  use  all  reasonable  diligence  in  ascertaining  the 
exact  nature  and  amount  of  the  estate  placed  under  his  charge  ;  and  he 
shall  produce  all  such  writs  and  documents,  and  information  so  obtained 
by  him,  along  with  the  said  rental,  list  of  funds,  and  inventory  to  the  Ac- 
countant, which  rental,  list,  and  inventory,  when  adjusted  and  approved  of 
by  the  Accountant,  shall  be  signed  by  him  and  the  factor,  and  shall  form  a 
ground  of  charge  against  the  factor ;  and  if  at  any  time  thereafter  any 
new  claims  or  property  belonging  to  the  estate  shall  be  discovered,  the 
fiactor  shall  report  the  same  in  his  next  account  of  charge  and  discharge 
to  the  Accountant,  who  shall  make  such  alteration  on  the  rental,  list,  and 
inventory  as  may  be  thereby  rendered  necessary. 

4  Factor  to  close  his  Accounts  once  a  Year^  and  lodge  the  same  with 
Accountant. — And  be  it  enacted,  That  the  factor  shall  close  his  account 
of  charge  and  discharge  once  in  every  year,  on  a  day  to  be  fixed  by  the 
Accountant,  and  within  one  month  thereafter  shall  lodge  such  account 
in  the  office  of  the  Accountant,  with  the  vouchers*  numbered,  and 
referred  to  in  the  account  by  number :  Provided  always,  that  it  shall  be 
competent  for  the  Accountant,  on  cause  shown,  to  prorogate  the  time  for 
lodging  such  accounts  and  vouchers,  but  in  no  case  shall  such  proroga- 
tion extend  beyond  three  months  from  the  day  fixed  for  the  closing  of 
the  accounts. 

5.  Factor  to  lodge  Monies  in  one  of  the  Banks  0/ Scotland, — And  be 
it  enacted.  That  the  factor  shall  lodge  the  money  in  his  hands  in  some 
one  of  the  banks  in  Scotland  established  by  Act  of  Parliament  or  Royal 
Charter,  in  a  separate  account  or  on  deposit,  such  account  or  deposit 
being  in  his  own  name  as  judicial  factor  on  the  estate  ;  and  if  the  factor 
shall  keep  in  his  hands  more  than  fifty  pounds  of  money  belonging  to 
the  estate  for  more  than  ten  days,  he  shall  be  charged  with  a  sum  to  the 
estate  at  the  rate  of  twenty  pounds /^r  centum  per  annum  on  the  excess 
of  the  said  sum  of  fifty  pounds,  for  such  time  as  it  shall  be  in  his  hands 


♦  The  lodging  of  separate  inventories  of  vouchers,  and  of  duplicates  of  factorial 
inventories  and  accounts,  is  dispensed  with  by  AS.  nth  March  1851. 
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beyond  the  said  ten  days ;  and  unless  the  money  has  been  so  kept  from 
innocent  causes,  the  factor  shall  be  dismissed  from  his  office,  and  shall 
have  no  claim  for  commission. 

6.  Penalties  on  Factor  for  Misconduct. — ^And  be  it  enacted.  That  if 
the  factor  shall  misconduct  himself,  or  fail  in  the  discharge  of  his  duty, 
he  shall  be  liable  to  such  fine,  and  to  the  forfeiture  of  the  whole  or  any 
part  of  his  commission,  and  to  suspension  or  removal  from  his  office  as 
factor,  and  to  payment  of  expenses,  or  to  any  one  or  more  of  such  penal- 
ties, as  the  Court  in  its  discretion  shall  decide ;  and  that  over  and  above 
such  further  liability  as  he  may  be  subject  to,  as  accords  of  law,  in  re- 
paration of  any  loss  or  damage  sustained  by  the  estate  in  consequence 
of  such  misconduct  or  failure. 

7.  Factor  may  apply  for  Special  Powers. — ^And  be  it  enacted,  That 
if  at  any  time  it  shall  appear  to  the  factor  that  there  is  a  strong  ex- 
pediency for  granting  abatement  of  rent,  either  temporarily  or  per- 
manently, or  for  renewing  or  granting  a  lease  for  a  period  of  years,  or 
for  draining,  or  for  erecting  buildings  or  fences,  or  for  otherwise  im- 
proving the  estate  in  a  manner  not  coming  within  the  ordinary  course 
of  factorial  management,  he  shall  report  the  same  to  the  Accountant, 
who  may  order  any  necessary  inquiry,  and  shall  state  his  opinion  there- 
on in  writing ;  and  such  report  and  opinion  may  be  submitted  by  the 
factor  to  the  Lord  Ordinary  with  a  note  praying  for  the  sanction  of  the 
Court  to  the  measure  proposed ;  and  the  Lord  Ordinary  shall,  with  or 
without  further  inquiry,  report  the  matter  to  the  Court,  who  if  they  con- 
sider it  expedient  and  consistent  with  due  regard  to  the  amount  of  the 
estate  at  the  time,  may  sanction  the  measure,  and  the  decision  of  the 
Court  shall  be  final,  and  not  subject  to  appeal ;  and  if  the  estate  be  held 
under  entail,  it  shall  be  lawful  to  the  Court  to  authorise  the  factor  to 
take  proceedings  for  constituting  as  a  charge  against  the  future  heirs  of 
entail,  or  otherwise  recovering,  the  money  expended  in  making  any  im- 
provements upon  the  estate,  under  and  in  terms  of  an  Act  passed  in  the 
tenth  year  of  the  reign  of  His  Majesty  King  George  the  Third  (lo  Geo. 
Ill,  c.  51),  intituled  An  Act  to  encourage  the  improvement  of  Lands^ 
Tenements^  and  Hereditaments  in  that  part  of  Gr^2X  Britain  called  ScfA- 
land,  he/d  under  settlements  of  strict  entail^  and  under  and  in  terms  of 
an  Act  passed  in  the  Session  of  Parliament  holden  in  the  eleventh  and 
twelfth  years  of  the  reign  of  Her  present  Majesty  (11  &  12  Vict,  c  36X 
intituled  An  Act  for  Amendment  of  the  Law  of  Entail  in  Scotland;  but 
nothing  herein  contained  shall  be  held  as  conferring  power  on  the  Court 
to  authorise  the  factor  to  build  or  enlarge  a  mansion-house  upon  the 
estate,  or  to  charge  the  estate  and  future  heirs  of  entail  to  a  greater  ex- 
tent than  one-half  the  amount  with  which  the  heir  in  possession,  if  under 
no  incapacity  to  act,  could  have  charged  the  estate  under  the  said  Acts, 
or  either  of  them  ;  and  if  any  factor  having  charge  of  the  estate  of  any 
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lunatic  or  other  person  incapable  of  managing  his  own  affairs,  shall  deem 
it  proper  for  the  comfort  or  welfare  of  such  person  that,  the  whole  or  a 
part  of  such  estate  should  be  sunk  on  annuity,  he  shall  report  the  matter 
to  the  Accountant,  who  shall  state  his  opinion  thereon  in  writing,  and 
such  report  and  opinion  shall  be  submitted  by  the  factor,  with  a  note  as 
aforesaid,  to  the  Lord  Ordinary,  who  shall  report  the  matter  to  the 
Court,  and  it  shall  be  in  the  power  of  the  Court  to  sanction  the  measure, 
and  the  decision  of  the  Court  shall  be  final  and  not  subject  to  appeal ; 
and  in  all  other  matters  in  which  special  powers  are,  according  to  the 
existing  practice,  in  use  to  be  granted  by  the  Court,  the  Court  shall  have 
power  to  grant  the  same  in  like  manner  and  form  as  is  above  provided. 

8.  Before  Special  Powers^  &*€.,  granted^  Court  to  order  such  Intima- 
tion to  be  fftade  as  may  be  deemed  proper. — ^And  be  it  enacted.  That  in 
all  cases  in  which  application  shall  be  made  to  the  Lord  Ordinary  or 
the  Court  by  any  factor,  or  other  person  having  right  to  make  the  same, 
for  special  powers,  or  for  the  extraordinary  application  of  money  or 
funds  or  property  belonging  to  any  estate,  the  Lord  Ordinary  or  Court 
shall  order  such  intimation  to  be  made  as  may  be  deemed  proper. 

9.  Power  to  Appoint  Accountant, — And  be  it  enacted.  That  it  shall 
be  lawful  for  Her  Majesty  and  her  heirs  and  successors  to  appoint  a 
person  versant  in  law  and  accounts,  to  be  called  the  Accountant  of  the 
Court  of  Session,  for  performing  the  duties  of  that  office,  with  such 
yearly  salary,  not  exceeding  six  hundred  pounds,  payable  quarterly  out 
of  the  fee-fund  established  by  this  Act,  and  with  such  accommodation  of 
office  room,  or  reasonable  allowance  for  the  same  out  of  the  said  fund, 
as  may  be  fixed  by  the  Commissioners  of  Her  Majesty's  Treasury,  or 
any  three  or  more  of  them,  but  such  salary  shall  always  be  restricted 
so  as  not  to  exceed  the  clear  existing  proceeds  of  the  aforesaid  fee-fund 
after  deducting  all  other  charges  thereon ;  and  the  Accountant  shall  be 
allowed  two  clerks,  whom  he  shall  appoint  with  a  salary  not  exceeding 
two  hundred  pounds  yearly  for  the  first,  and  one  hundred  and  fifty 
pounds  yearly  for  the  second,  which  salaries  shall  also  be  paid  quarterly 
out  of  the  said  fee-fund  ;  and  the  Accountant  shall  hold  no  other  official 
situation  in  the  Court,  and  shall  not,  directly  or  indirectly,  by  himself  or 
any  partner,  be  engaged  in  practice ;  and  he  shall  not,  directly  or  in- 
directly, have  any  management  of  or  intromission  with  any  money  of 
any  estate  under  charge  of  the  Court ;  provided  always,  that  it  shall  be 
competent  for  the  Court  or  for  any  Lord  Ordinary  to  remit  to  the  Ac- 
countant to  examine  and  report  in  regard  to  any  matter  depending 
before  the  Court  or  such  Lord  Ordinary  not  connected  with  his  official 
duties,  and  in  which  it  shall  appear  to  the  Court  or  such  Lord  Ordinary 
that  the  report  of  an  accountant  should  be  obtained,  and  for  such  busi- 
ness the  Accountant  shall  be  entitled  to  reasonable  remuneration. 


536  PUPILS  PROTECTION  ACT.  [Appx. 

10.  General  Nature  of  Accountants  Duty, — ^And  be  it  enacted,  That 
the  Accountant  shall  superintend  generally  the  conduct  of  all  judicial 
factors  and  tutors  and  curators  coming  under  the  provisions  of  this 
Act,  already  appointed  or  to  be  hereafter  appointed,  and  shall  see  that 
they  duly  observe  all  rules  and  regulations  affecting  them  for  the  time. 

11.  To  Assign  a  day  for  Closing  first  Account, — And  be  it  enacted, 
That  on  the  factor's  bond  of  caution  being  received  as  sufficient,  it  shall 
be  transmitted  by  the  clerk  to  the  process  to  the  Accountant,  who  shall 
forthwith  give  a  written  intimation,  dated  and  signed,  to  the  factor  or 
his  agent,  stating  that  the  bond  has  been  received,  and  assigning  the 
day  on  which  the  factor  is  to  dose  his  first  account,  being  not  less  than 
six  nor  more  than  eighteen  months  from  the  date  of  such  intimation ; 
and  on  the  death  or  insolvency  of  the  cautioner  of  any  factor,  such  factor 
shall  forthwith  give  notice  in  writing  to  the  Accountant  of  such  deadi 
or  insolvency,  and  the  Accountant  shall,  as  soon  as  the  fact  shall  come 
to  his  knowledge,  by  means  of  such  notice  or  otherwise,  require  new 
caution  to  be  found. 

12.  To  Adjust  the  Rental^  List ^  and  Inventory, — And  be  it  enacted, 
That  the  Accountant  shall  see  that  the  factor  lodges  a  rental,  list,  and 
inventory  in  terms  of  this  Act,  and  shall,  along  with  the  factor  or  his 
agent,  examine,  verify,  and  adjust,  and  with  the  factor  sign  the  same, 
and  shall  ascertain'  the  circumstances  of  the  estate,  and  call  for  all 
necessary  documents,  so  as  to  form  a  clear  rule  of  charge  against  the 
factor  at  the  commencement  of  his  office ;  and  the  Accountant  shall  re- 
tain such  rental,  list,  and  inventory. 

13.  And  to  Audit  the  Accounts, — And  be  it  enacted.  That  the 
Accountant  shall  see  that  the  factor's  accounts  of  charge  and  discharge, 
with  the  vouchers  thereof,  are  duly  lodged,  and  shall  thereafter  examine 
the  same  without  undue  delay,  and  audit  the  account  on  the  general 
principles  of  good  ordinary  management,  for  the  real  benefit  of  the 
estate  and  of  those  interested  therein,  and  he  shall  consider  the  invest- 
ments of  the  estate  and  the  sufficiency  thereof^  and  he  shall  be  entitled 
to  require  from  the  factor  all  necessary  information  and  evidence,  and 
he  shall  fix  the  amount  of  the  factor's  commission  for  the  period  em- 
braced by  the  audit,  according  to  his  opinion  of  what  is  just  in  each 
particular  case,  and  he  shall  strike  the  balance,  and  shall  state  the 
result  of  his  audit  in  the  form  of  a  short  report ;  and  if  he  has  made  any 
corrections  on  the  account,  he  shall,  if  required  by  the  factor,  explain 
such  corrections  and  his  reasons  for  making  them. 

14.  Rules  of  Exact  Diligence  may  he  dispensed  with, — And  be  it 
enacted.  That  the  Accountant  shall  have  power,  upon  report  to  and  \vith 
the  approval  of  the  Lord  Ordinary,  where  the  sum  involved  exceeds 
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twenty  pounds,  and  without  such  report  and  approval  where  the  sum 
involved  is  less  than  twenty  pounds^  to  dispense  with  the  rules  of  exact 
diligence  in  any  matter  of  factorial  management. 

15.  Accountants  Report  conclusive  against  Factor  if  not  objected  to^ 
and  if  Objections^  how  to  be  disposed  of, — And  be  it  enacted,  That  the 
Accountant's  audit  and  report  shall  be  conclusive  against  the  factor  and 
his  cautioner  if  written  objections  shall  not  be  lodged  by  the  factor  with 
the  Accountant  within  twenty  days  from  the  date  of  such  audit  and  re- 
port being  communicated  to  the  factor ;  but  if  objections  be  lodged,  the 
Accountant  shall  consider  the  same,  and  may  alter  his  report  if  he  sees 
cause ;  and  unless  the  objections  are  allowed  or  departed  from,  the 
account  and  report  and  whole  proceedings  shall  be  transmitted  by  the 
Accountant  to  the  Lord  Ordinary,  who  shall  call  the  factor  or  his  agent, 
and  if  necessary  the  Accountant,  before  him  at  chambers  in  reference 
thereto  ;  and  the  Lord  Ordinary  or  the  Court,  if  the  matter  shall  be  re- 
ported or  brought  under  review,  may  affirm,  vary,  or  reverse  the  audit 
and  report  of  the  Accountant,  and  may  reserve  any  question  or  questions 
which  are  raised  in  the  objections  for  the  factor  till  the  final  audit  of  his 
accounts,  directing  the  account  to  be  balanced  for  the  present  as  the 
Lord  Ordinary  or  the  Court  may  think  expedient  and  just ;  and  no  judg- 
ment of  the  Lord  Ordinary,  pronounced  as  aforesaid,  shall  be  subject  to 
review  at  the  instance  of  the  Accountant,  nor,  in  case  the  Lord  Ordinary 
shall  reserve  any  question  as  aforesaid,  shall  it  be  competent  to  the 
factor  to  reclaim  against  such  reservation,  but  in  case  the  Lord  Ordinary 
shall  decide  against  the  factor,  he  may  bring  the  interlocutor  under  re- 
view of  the  Court  by  a  short  note  of  appeal  from  the  Lord  Ordinary's 
judgment,  and  the  judgment  of  the  Court  shall  not  be  subject  to  appeal 
at  this  stage,  nor  till  the  termination  of  the  factory,  without  the  leave  of 
the  Court :  Provided  always,  with  reference  to  such  discussion  between 
the  Accountant  and  the  factor,  that  at  the  audit  of  the  factor's  accounts, 
at  the  termination  of  his  factory,  it  shall  be  competent  to  the  factor  and 
his  representatives,  or  to  any  succeeding  factor,  or  to  any  parties  bene- 
ficially interested  in  the  estate,  to  enter  upon  such  matter  of  objection, 
if  the  same  has  been  reserved,  but  if  the  same  has  been  decided  by  the 
Lord  Ordinary  or  the  Court,  the  decision  shall  not  be  opened  up  except 
upon  cause  shown ;  and  the  factor  shall  not  be  entitled  to  charge  the 
expense  of  any  such  proceedings  against  the  estate  without  the  special 
authority  of  the  Lord  Ordinary  or  the  Court 

16.  Cautioner  may  be  heard  before  the  Accountant, — And  be  it  en- 
acted, That  it  shall  be  lawful  for  the  cautioner  to  appear  and  be  heard 
before  the  Accountant  during  the  course  of  the  audit,  or  to  state  objec- 
tions to  the  audit  within  twenty  days  from  the  date  of  the  report  being 
intimated  to  the  factor  as  aforesaid,  unless  the  Accountant  shall  grant 
further  time,  not  exceeding  six  weeks ;  and  for  the  purpose  of  stating 
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such  objections  the  Accountant  shall,  if  required,  furnish  to  the  cautioner 
a  copy  of  his  report ;  and  the  expense  of  such  copy,  and  of  any  discus- 
sion that  shall  take  place  during  or  after  the  audit  at  the  instance  of  the 
cautioner,  shall  be  borne  by  the  cautioner,  and  not  by  the  estate  :  Pro- 
vided always,  that  no  objection  stated  on  the  part  of  the  cautioner  shall 
be  any  ground  for  delaying  any  consignation  of  any  balance  ordered  by 
the  Accountant,  or  otherwise  giving  immediate  effect  to  the  audit. 

17.  Parties  interested  may^  upon  cause  skawn^  open  up  Audit  of 
Accounts, — And  be  it  enacted,  That  either  at  the  termination  of  the 
factory  or  during  its  subsistence  it  shall  be  competent  for  any  party 
beneficially  interested  in  the  estate,  or  for  any  succeeding  factor,  to 
make  appearance,  and  upon  cause  shown  to  open  up  the  audit  of  all 
accounts  which  have  been  audited  by  the  Accountant  in  absence  of  such 
party  or  succeeding  factor,  and  also  all  questions  in  the  accounting 
which  have  either  not  been  submitted  to  the  decision  of  the  Lord  Ordi- 
nary or  the  Court  or  been  reserved,  and  also  all  questions  which  have 
been  decided  merely  as  between  the  Accountant  and  the  factor,  or  be- 
tween the  factor  and  some  other  beneficiary,  reserving  always  to  the 
factor  and  his  representatives  their  answers  and  defences  as  accords  of 
law ;  but  if  such  party  or  succeeding  factor  shall  so  appear,  and  such 
questions  shall  be  opened  up  and  decided,  the  judgment,  if  pronounced 
between  the  factor  and  a  party  beneficially  interested,  shall  be  final  and 
conclusive  as  between  them  and  their  representatives,  and  if  pronoimced 
between  the  factor  and  succeeding  factor,  shall  be  final  and  conclusive 
against  the  factor  and  the  estate. 

18.  Accountant  to  mcdde  an  Annual  Report  of  all  Judicial  Factories, 
which  shall  be  printed,— Pmd.  be  it  enacted.  That  the  Accountant  shall 
make  an  annual  report  to  the  Court  of  Session,  containing  such  particulars 
as  he  may  think  fit,  or  as  the  Court  may,  by  Act  of  Sederunt  or  other- 
wise, require,  of  all  judicial  factories,  whether  granted  before  or  after 
the  passing  of  this  Act,  then  subsisting  or  remaining  unsettled,  and  of 
his  own  proceedings  in  reference  to  the  same,  and  such  annual  report 
shall  be  printed  at  the  cost  of  the  fee-fund  established  by  this  Act. 

19.  Accountant  to  make  Requisitions  and  Orders  on  the  Factor, — And 
be  it  enacted,  That  the  Accountant  shall  make  all  such  requisitions  and 
orders  on  the  factor  as  he  may  consider  necessary ;  and  if  such  requisi- 
tion or  order  shall  be  disobeyed  or  neglected,  he  shall  report  the  same 
to  the  Lord  Ordinary,  giving  previous  notice  to  the  factor  or  his  agent, 
who  shall  lodge  objections  in  writing,  if  he  any  has,  within  forty-eight 
hours  after  such  notice  ;  and  the  Lord  Ordinary  is  hereby  empowered, 
on  considering  such  requisition  or  order,  with  the  objections  thereto,  if 
any,  to  recal  or  vary,  confirm  or  repeat,  such  requisition  or  order ;  and 
the  interlocutor  of  the  Lord  Ordinary  shall  be  final  and  conclusive 
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against  the  Accountant,  and  also  against  the  factor  unless  he  shall  at 
the  time  of  pronouncing  judgment  give  notice  of  his  intention  to  bring 
the  judgment  under  review,  in  which  case  the  Lord  Ordinary  shall  dis- 
pose of  the  matter  of  expenses  and  give  any  interim  order  that  may  be 
necessary,  which  interim  order  shall  not  be  subject  to  review. 

20.  And  to  report  to  the  Lord  Ordinary  or  the  Court  the  Factoids 
Failure  in  Duty. — And  be  it  enacted,  That  the  Accountant  shall,  at  all 
times  when  requisite,  report  to  the  Lord  Ordinary  or  the  Court  any 
disobedience  of  any  requisition  or  order,  and  any  misconduct  or  failure 
in  duty  on  the  part  of  a  factor,  or  any  claims  arising  against  a  dismissed 
factor  or  a  factor's  cautioner,  or  against  the  representatives  of  a  factor 
or  cautioner  deceased ;  and  it  shall  be  competent  for  the  Lord  Ordinary 
or  the  Court,  on  the  Accountant's  report,  to  deal  immediately  with  the 
matter  as  accords  of  law. 

21.  When  Malversation  reasonably  suspected,  a  Case  to  be  submitted 
to  Her  Majesty's  Advocate, — And  be  it  enacted.  That  if  the  Accountant 
shall  possess  information  that  shall  lead  him  on  reasonable  grounds  to 
suspect  malversation  or  misconduct  on  the  part  of  the  factor,  such  as 
may  infer  removal  or  punishment,  he  shall  be  entitled  to  lay  a  case 
before  Her  Majesty's  Advocate,  who  shall  have  power  to  direct  such 
inquiry  and  to  take  such  proceedings,  by  petition  and  complaint  or 
otherwise,  as  he  shall  think  proper. 

22.  Provision  as  to  Factories  constituted  before  the  passing  of  the 
Act. — And  be  it  enacted,  with  regard  to  all  factories  subsisting  at  the 
date  of  the  passing  of  this  Act,  That  if  no  inventory  and  rental  has  been 
lodged  in  terms  of  the  aforesaid  Act  of  Sederunt,  the  factor  shall  forth- 
with, after  the  passing  of  this  Act,  lodge  a  rental,  list  of  funds,  and  in- 
ventory of  moveables,  in  manner  provided  by  this  Aa,  and  the  same 
shall  be  adjusted  and  signed  as  also  hereinbefore  provided  ;  and  if  his 
accounts  shall  be  in  arrear,  he  shall  forthwith  lodge  the  same,  with  the 
vouchers,  in  the  manner  provided  by  this  Act,  and  the  Accountant  shall 
audit  his  accounts  in  so  far  as  not  already  audited  ;  and  the  factor  shall, 
in  reference  to  all  monies  which  may  come  into  his  hands  after  the 
passing  of  this  Act,  consign  the  same  in  bank,  in  manner  and  under  the 
penalties  herein  provided ;  and  in  reference  to  any  balance  which  may 
be  in  his  hands  at  the  date  of  the  passing  of  this  Act,  he  shall  consign 
the  same  in  bank  at  latest  before  the  first  day  of  June  One  thousand 
eight  hundred  and  fifty,  after  which  date  the  provisions  of  this  Act 
for  consigning  money  shall  apply  to  such  factor  in  all  respects  ;  and  in 
all  other  respects  the  whole  provisions  of  this  Act  shall  take  effect  from 
and  after  the  passing  thereof,  in  regard  to  factories  constituted  before 
the  passing  of  this  Act,  in  so  far  as  the  same  admit  of  application 
thereto. 
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23.  Provision  as  to  Past  Factories  informally  settled  or  desperate. 
— ^And  be  it  enacted,  in  regard  to  all  factories  constituted  before  the 
passing  of  this  Act,  That  any  settlement  made  of  any  such  factory, 
though  informal,  shall  be  held  as  a  prima  facie  discharge  to  the  factor, 
and  the  Accountant  shall  not  report  the  same  as  a  subsisting  factory, 
or  require  further  proceedings  therein,  but  reserving  the  right  of  all 
parties  interested  in  the  estate  to  show  cause  to  the  Accountant  or  the 
Court  why  such  settlement  should  not  be  held  as  a  discharge  to  the 
factor,  in  which  case,  if  the  cause  shown  shall  be  satisfactory  to  the 
Accountant  or  the  Court,  the  factory  shall  be  held  as  subsisting,  and  be 
proceeded  with ;  and  in  any  such  factory  in  which,  though  there  has 
been  no  settlement,  it  shall  appear  that  no  benefit  is  likely  to  be  derived 
by  the  parties  interested  in  the  estate  from  farther  proceedings  therein, 
and  no  party  interested  shall  make  appearance  and  require  such  pro- 
ceedings, the  Accountant  shall  place  amongst  the  papers  connected 
with  the  estate  a  memorandum  of  the  circumstances,  and  shall  state  in 
his  report  that  further  proceedings  are  for  the  present  unadvisable. 

24.  Power  to  Treasury  to  appoint  Additional  Clerks  to  bring  up 
Arrears. — And  whereas  there  is  at  present  a  great  arrear  in  auditing 
the  accounts  of  judicial  factors  in  the  factories  now  existing,  and  it  may 
be  beyond  the  power  of  the  Accountant  to  bring  up  such  arrear  with  the 
aid  only  of  his  ordinary  establishment :  Be  it  enacted.  That  it  shall  be 
lawful  for  the  Commissioners  of  Her  Majesty's  Treasury,  or  any  three  or 
more  of  them,  to  appoint  such  additional  clerks  as  may  be  required  for 
that  purpose,  but  during  such  time  only  as  such  additional  assistance 
shall  be  required  for  such  purpose,  and  to  permit  such  clerks  to  be 
remunerated  out  of  the  fee-fund  hereby  established,  by  salary  or 
otherwise. 

25.  Provisions  of  the  Act  made  applicable  to  Tutors  of  Law^  Tutors- 
dative^  and  Curators  to  Insane  Persons, — And  be  it  enacted,  That  ex- 
cept as  to  the  mode  of  appointment  and  caution,  the  provisions  of  this  Act 
relating  to  judicial  factors,  or  relating  to  the  office,  powers,  and  duties 
of  the  Accountant  appointed  by  this  Act,  shall  be  applicable,  in  so  far 
as  the  same  admit  of  application,  to  every  person  who  after  the  passing 
of  this  Act  shall  be  served  tutor  of  law  to  any  pupil,  or  appointed  tutor- 
dative  to  any  pupil  or  insane  person  or  idiot,  or  served  curator  to  any 
insane  person  or  idiot 

26.  Bonds  of  Caution  for  Tutors  and  Curators, — And  be  it  enacted, 
That  from  and  after  the  passing  of  this  Act,  in  every  service  of  a  person 
as  tutor  of  law  to  a  pupil,  or  as  curator  to  an  insane  person  or  idiot, 
there  shall,  besides  the  obligations  usually  inserted  therein,  be  inserted 
in  the  bond  of  caution  taken  by  the  clerk  in  such  service  an  obligation 
to  observe   and   perform  every  duty  incumbent  on  such   persons,  in 
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terms  of  the  rules  prescribed  or  to  be  prescribed  for  the  discharge  of 
his  office  in  all  respects,  together  with  a  consent  to  registration  in  the 
Books  of  Council  and  Session  for  execution  ;  and  such  bond  of  caution 
shall  be  transmitted,  with  the  other  steps  of  procedure,  to  the  Director 
of  Chancery,  who  shall  forthwith  transmit  the  same  to  the  Accountant ; 
and  no  extract  of  the  retour  in  such  service  shall  be  given  out,  nor  any 
letters  of  tutory  or  curatory  be  issued  thereon,  until  such  bond  of 
caution  shall  have  been  received  by  the  Director  of  Chancery  ;  and  in 
bonds  of  caution  to  be  taken  in  the  Court  of  Exchequer  from  tutors -dative 
to  pupils  or  insane  persons  or  idiots,  there  shall,  besides  the  usual 
obligations,  be  inserted  an  obligation  to  the  effect  aforesaid  ;  and  such 
bonds  of  caution  shall  remain  in  the  Court  of  Exchequer  according  to 
the  rules  of  that  Court. 

27.  Amount  of  Caution  for  Factors^  &*c.j  may  be  limited^  and  Bonds 
of  Caution  by  Guarantee  Associations^  &*c.f  taken, — And  be  it  enacted, 
That  it  shall  be  lawful  for  the  Court  of  Session  or  Court  of  Exchequer, 
as  the  case  may  be,  to  limit,  upon  cause  shown,  the  caution  to  be  found 
by  factors  and  tutors  and  curators  to  a  specified  amount,  and  also  to 
authorise,  if  they  shall  deem  it  expedient,  bonds  or  policies  of  the  British 
Guarantee  Association,  or  other  public  company  incorporated  by  Act  of 
Parliament  or  Royal  Charter  carrying  on  guarantee  business  within 
Scotlandy  to  be  accepted  and  taken  instead  of  bonds-  of  caution  by 
private  individuals. 

28.  Certified  Copy  of  Letters  of  Tutory  or  Curatory  to  form  the  Basis 
of  a  Summary  Process, — And  be -it  enacted.  That  whenever  the  Direc- 
tor of  Chancery  shall  issue  letters  of  tutory  or  curatory,  proceeding  on 
any  service  or  gift  dated  after  the  passing  of  this  Act,  he  shall  transmit 
a  certified  copy  of  such  letters  to  the  Accountant,  who,  after  making  an 
entry  thereof  in  his  books,  shall  transmit  the  same  to  one  of  the  prin- 
cipal Clerks  of  Session  in  order  of  seniority  and  by  rotation  ;  and  such 
certified  copy,  when  so  transmitted,  shall  be  held  as  establishing  a 
summary  process  in  regard  to  the  estate  to  which  such  letters  relate, 
before  that  Division  of  the  Court  to  which  such  clerk  shall  belong,  to 
the  same  effect  as  if  the  tutor  or  curator  to  whom  such  letters  are  issued 
had  been  appointed  judicial  factor  by  the  Court  on  a  petition  in  ordi- 
nary form ;  and  such  certified  copy  shall  be  held  for  the  purposes  of 
this  Act  as  equivalent  to  such  appointment. 

29.  Tutors^  &*c.,  served  before  the  passing  of  this  Act  may  put  them- 
selves under  its  provisions, — And  be  it  enacted.  That  any  person  who 
before  the  passing  of  this  Act  shall  have  been  served  tutor  of  law  to  any 
pupil,  or  appointed  tutor-dative  to  any  pupil  or  insane  person  or  idiot, 
or  served  curator  to  any  insane  person  or  idiot,  shall,  with  consent  of 
his  cautioner,  have  right,  at  any  time  during  the  continuance  of  his 
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office,  to  place  himself  and  his  cautioner  and  the  estate  under  the  pro- 
visions of  this  Act,  by  presenting  to  the  Director  of  Chancery  a  written 
statement  of  his  desire  to  that  effect,  signed  by  himself  and  his  cautioner, 
and  duly  attested,  and  the  Director  of  Chancery  shall  retain  such  state- 
ment, and  shall  transmit  a  certified  copy  thereof,  and  of  the  letters  of 
tutory  or  curatory  issued  to  the  applicant,  to  the  Accountant,  who  shall 
transmit  the  same  to  one  of  the  principal  Qerks  of  Session  in  the 
manner  aforesaid,  and  such  certified  copies  when  so  transmitted  shall 
be  held  as  establishing  a  summary  process  in  regard  to  the  estate  as 
aforesaid,  and  the  whole  provisions  of  this  Act  shall  thereafter  be  ap- 
plicable to  the  said  tutor  or  curator  and  his  cautioner  and  the  estate,  in 
the  same  manner  as  if  such  tutor  or  curator  had  been  served  or  ap- 
pointed after  the  passing  of  this  Act,  and  the  tutor  or  curator  and  his 
cautioner  shall  be  held  as  bound  for  due  fulfilment  of  all  the  provisions 
of  this  Act  accordingly. 

30.  Rental^  List^  and  Inventory  to  be  equivalent  to  Tutorial  or 
Curatorial  Inventory, — ^And  be  it  enacted,  That  the  rental,  list,  and  in- 
ventory lodged  with  the  Accountant  in  terms  of  this  Act,  by  any  tutor 
or  curator  as  aforesaid,  shall  be  held  as  equivalent  to  the  tutorial  or 
curatorial  inventory  directed  to  be  given  up  by  an  Act  of  the  Scottish 
Parliament  passed  in  the  year  One  thousand  six  hundred  and  seventy- 
two,  intituled  Act  concerning  Pupils  and  Minors,  and  their  Tutors  and 
Curators;  and  the  report  of  any  additional  funds  or  property  belonging 
to  the  pupil  or  insane  person  or  idiot,  in  terms  of  this  Act,  shall  be  held 
as  equivalent  to  an  eik  to  a  tutorial  or  curatorial  inventory  in  terms  of 
the  said  recited  Act,  which  is  hereby  repealed  in  so  far  as  may  be  neces- 
sary to  give  effect  to  those  enactments,  but  no  further. 

31.  Resignation  and  Removal  of  Tutors  and  Curators, — And  be  it 
enacted.  That  the  Court  shall  have  power,  on  cause  shown,  to  remove 
or  accept  the  resignation  of  any  tutor  or  curator  coming  under  the  pro- 
visions of  this  Act,  and  to  appoint  a  factor  loco  tutoris  or  curator  donis 
in  his  room. 

32.  Remuneration  and  Responsibility  of  Factors  and  Curators  not 
altered. — And  be  it  enacted,  That  nothing  herein  contained  shall  be 
held  to  confer  on  any  such  tutor  or  curator  a  right  not  now  existing  in 
law  to  remuneration  for  the  discharge  of  the  duties  attached  to  his 
office,  or  to  limit  his  powers  or  alter  the  rules  of  his  responsibility  as 
by  law  now  existing,  excepting  in  so  far  as  is  herein  expressly  provided 

33.  Power  to  Accountant  to  require  Information  from  Banks.— 
And  be  it  enacted.  That  the  Accountant  shall  have  power  to  require  the 
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officers  of  any  bank  with  which  any  factor  or  tutor  or  curator  shall  have 
opened  an  account  for  the  estate  under  his  care,  to  exhibit  all  entries 
in  the  books  of  such  bank  connected  with  such  estate;  and  the  officers 
of  such  bank  are  hereby  required  to  exhibit  the  same  accordingly,  and 
to  allow  the  Accountant  to  take  such  copies  thereof  as  he  may  require. 

34.  Discharge  of  Factors^  Tutors^  and  Curators, — And  be  it  en- 
acted, That  it  shall  be  competent  for  any  factor,  tutor,  or  curator,  at  the 
termination  of  his  office,  to  present  a  petition  to  the  Court  for  his  dis- 
charge, calling  all  persons  interested  in  the  estate,  so  far  as  known  to 
him,  as  parties  to  such  petition,  and  the  Court  shall  order  such  intima- 
tion and  service  as  they  may  think  fit ;  and  it  shall  be  competent  to  any 
persons  so  called,  or  to  any  other  persons  showing  right  and  interest, 
to  appear  as  parties,  and  upon  cause  shown  to  open  up  the  audit  of  the 
factor's  accounts,  and  thereafter,  and  after  receiving  the  report  of  the 
Accountant,  and  making  any  further  inquiry  which  may  be  necessary, 
the  Court  shall  pronounce  judgment  thereon ;  and  such  judgment,  if  it 
shall  discharge  such  factor,  tutor,  or  curator,  shall  be  final  and  conclu- 
sive against  all  parties  concerned,  though  pronounced  in  absence,  pro- 
vided the  same  shall  not  be  opened  up  as  a  decree  in  absence  in  the 
Court  of  Session  within  the  time  limited  for  appealing  to  the  House  of 
Lords,  or  shall  not  be  appealed  from  within  that  time. 

35.  Accountant  to  be  Custodier  of  Bank  Receipts, — ^And  be  it  en- 
acted, That  the  Accountant  shall  be  the  custodier  of  all  bank  deposit-re- 
ceipts and  other  vouchers  for  sums  of  money  already  placed  or  to  be 
hereafter  placed  in  bank  under  authority  of  the  Court,  and  of  all  judicial 
bonds  of  caution  and  other  judicial  bonds  granted  or  to  be  granted 
under  the  authority  of  the  Court,  or  any  of  the  Judges  thereof,  or  in  re- 
ference to  the  business  thereof,  and  all  other  documents  of  a  like  nature 
which  according  to  the  present  law  or  practice  are  intrusted  to  the 
keeping  of  the  senior  principal  Clerk  of  Session,  who  after  the  com- 
mencement of  this  Act  shall  cease  to  discharge  his  present  duty  as 
custodier  of  such  documents,  and  shall  transfer  all  such  documents  as 
are  in  his  possession  to  the  Accountant ;  and  thereafter  the  clerk  in  each 
process  in  which  consignation  is  made  shall  lodge  all  such  bank  receipts 
and  bonds  or  vouchers  in  the  hands  of  the  Accountant,  whose  acknow- 
ledgment therefor  shall  be  an  acquittance  to  such  clerk. 

36.  Records  in  the  Accountants  Office  to  be  open  for  Inspection, — 
And  be  it  enacted,  That  the  whole  records  and  papers  relating  to  fac- 
tories, tutories,  and  curatories  retained  in  the  Accountant's  office  shall 
be  open  to  inspection  on  payment  of  such  fees  as  may  be  fixed  by  the 
Court ;  but  shall  remain  in  the  office,  and  not  be  lent  out  unless  under 
authority  of  the  Court  or  of  the  Lord  Ordinary,  and  copies  therefrom, 
attested  by  the  Accountant,  shall  have  the  same  authority  as  the  originals 
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themselves,  and  shall  be  furnished  to  any  party  requiring  the  same  on 
payment  therefor  of  such  fees  as  may  be  fixed  by  the  Court ;  and  such 
fees  for  inspection  and  attested  copies  shall  be  paid  weekly  by  the 
Accountant  into  the  fund  hereinafter  established. 

37.  Banks  to  accumulate  Principal  and  Interest  on  Accounts  and 
Deposits, — And  be  it  enacted,  That  from  and  after  the  passing  of  this 
Act  every  Bank  in  Scotland  with  which  any  money  shall  have  been  or 
shall  be  deposited  or  lodged  by  any  judicial  factor,  tutor,  or  curator,  or 
under  authority  of  any  Court  in  Scotland,  or  with  reference  to  any  suit 
in  any  Court  in  Scotland,  whether  on  deposit-receipt  or  on  account-cur- 
rent, or  otherwise,  shall,  once  at  least  in  every  year,  accumulate  the  in- 
terest with  the  principal  sum,  so  that  both  shall  thereafter  bear  interest 
together  as  principal ;  and  any  bank  failing  so  to  do  shall  be  liable  to 
account  as  if  such  money  had  been  so  accumulated. 

38.  Provision  for  Accountants  Illness  or  Temporary  Absence. — And 
be  it  enacted.  That  in  case  of  the  illness  or  temporary  absence  of  the 
Accountant,  the  Lord  President  of  the  Court  of  Session,  or  other  judge 
acting  as  President  for  the  time,  may  authorise  any  one  of  the  Accoun- 
tant's clerks,  or  other  qualified  person,  to  discharge  the  duties  of  the 
Accountant  for  the  time. 

39.  Establishment  of  Fee-Fund. — And  be  it  enacted,  That  for 
establishing  the  fee-fund  hereinbefore  mentioned,  there  shall  be  payable 
by  each  estate  under  charge  of  a  judicial  factor,  and  by  each  estate  of  a 
pupil  to  whom  a  tutor  of  law  shall  hereafter  be  served,  and  by  the  estate 
of  every  pupil,  insane  person,  or  idiot  to  whom  a  tutor-dative  shall  here- 
after be  appointed,  and  by  the  estate  of  every  insane  person  or  idiot  to 
whom  a  curator  shall  hereafter  be  served  as  aforesaid,  and  by  all  other 
estates  or  parties  whom  the  Court  may  deem  to  have  benefit  from  the 
services  of  the  Accountant,  such  fees  as  shall  from  time  to  time  be 
authorised  by  the  Court,  having  due  regard  to  the  sums  required  for  the 
purposes  of  this  Act,  and  to  the  interests  of  the  estates  to  be  benefited 
thereby  ;  and  such  fees  shall  be  lodged  by  the  Accountant  at  least  once 
in  every  week  in  that  bank  in  Edinburgh  which  for  the  time  shall  be 
employed  by  Government  to  transact  its  business  there ;  and  such  fees, 
with  any  interest  accruing  thereon,  shall  form  a  fee-fund,  out  of  which 
the  Accountant  shall  draw  and  pay  his  own  salary  and  the  other  salaries 
herein  directed  to  be  paid,  and  the  whole  expenses  attending  his  office 
and  duties ;  and  the  Accountant  shall  annually  exhibit  an  account 
of  his  intromissions  with  the  said  fee-fund  to  the  Queen's  and  Lord 
Treasurer's  Remembrancer  of  the  Court  of  Exchequer  in  Scotland^ 
who  is  hereby  required  to  examine  and  audit  such  account,  and  there- 
after to  submit  the  same  to  the  Lord  President  of  the  Court  of  Session, 
with  a  view  to  the  reconsideration  by  the  Court  of  the  fees  then  in  use 
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to  be  charged  ;  and  such  fees  shall  be  so  regulated,  increased,  or  dimi- 
nished by  the  Court  from  year  to  year,  or  oftener,  as  to  keep  up  the  fee- 
fund  to  an  amount  sufficient  for  answering  the  charges  thereon,  and  for 
providing  such  reserved  fund  as  may  be  necessary  to  meet  the  current 
and  contingent  expenses  of  the  establishment ;  and  any  surplus  arising 
on  such  fee-fund  shall  be  paid  over. to  the  said  Queen's  and  Lord 
Treasurer's  Remembrancer,  and  remain  in  his  hands  to  meet  the  future 
charges  in  such  fee-fund  ;  and  the  Accountant  shall  enter  into  bond  to 
Her  Majesty  with  surety  for  his  intromissions  to  the  satisfaction  of  the 
said  Queen's  and  Lord  Treasurer's  Remembrancer,  and  to  such  amount, 
and  either  by  a  public  company  or  private  individual,  as  to  him  may 
seem  proper. 

40.  Power  to  pass  Acts  of  Sederunt, — And  be  it  enacted.  That  it 
shall  be  competent  to  the  Court  of  Session,  and  they  are  hereby 
authorized  and  required,  from  time  to  time  to  pass  such  Acts  of 
Sederunt  as  shall  be  necessary  or  proper  for  the  further  reg^ation  of 
the  manner  of  appointing  judicial  factors,  and  the  manner  of  discharg- 
ing their  duty,  and  the  manner  of  discharging  the  duties  of  the 
Accountant,  and  the  manner  of  applying  the  provisions  of  this  Act  to 
the  case  of  tutors  and  curators,  and  the  forms  of  process  to  be  used  in 
pursuance  of  this  Act,  and  the  manner  of  verifying  by  affidavit,  declara- 
tion, certificate,  or  otherwise,  the  sufficiency  of  the  caution  offered  for 
factors,  tutors,  and  curators,  and  all  other  matters  requisite  for  more 
effectually  carrying  out  the  purposes  of  this  Act. 

41.  Act  may  be  Amended^  &*c, — ^And  be  it  enacted.  That  this  Act 
may  be  amended  or  repealed  by  any  Act  to  be  passed  during  the 
present  session  of  Parliament. 


2. — Extract  from  The  Lunacy  Regulation  Act  1853 

(16  and  17  Vict,  cap,  yd). 

141.  Where  any  stock,  or  any  portion  of  the  capital  stock,  or  any 
share  of  any  company  or  society,  whether  transferable  in  books  or  other- 
wise, is  standing  in  the  name  of  or  vested  in  a  person  residing  out  of 
England  and  Wales,  the  Lord  Chancellor  intrusted  as  aforesaid,  upon 
proof  to  his  satisfaction  that  the  person  has  been  declared  idiot,  lunatic, 
or  of  unsound  mind,  and  that  his  personal  estate  has  been  vested  in  a 
curator  or  other  person  appointed  for  the  management  thereof,  accord- 
ing to  the  laws  of  the  place  where  he  is  residing,  may  order  some  fit 

2  M 
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person  to  make  such  transfer  of  the  stock,  or  such  portion  of  the 
capital  stock  or  share  as  aforesaid,  or  any  part  or  parts  thereof  respec- 
tively, to  or  into  the  name  of  the  curator  or  other  person  appointed  as 
aforesaid,  or  otherwise,  and  also  to  receive  and  pay  over  the  dividends 
thereof,  as  the  Lord  Chancellor  intrusted  as  aforesaid  may  think  fit 


3. — An  Act  to  Consolidate  and  Amend  the  Laws  relating  to 
Bankruptcy  in  Scotland  (19  and  20  Vict,  cap,  79). — [29th 
July  1856.] 

4.  In  this  Act  the  words  ''Lord  Ordinary"  shall  mean  the  Lord 
Ordinary  officiating  on  the  Bills  in  the  Court  of  Session. 

16.  Court  may  take  Measures  to  Preserve  Estate  before  Sequestra- 
tion,— It  shall  be  competent  for  the  Court  to  which  a  petition  for 
sequestration  is  presented,  whether  sequestration  can  forthwith  be 
awarded  or  not,  on  special  application  by  a  creditor,  either  in  such  peti- 
tion or  by  a  separate  petition,  with  or  without  citation  to  other  parties 
interested,  as  the  said  Court  may  deem  necessary,  or  without  such 
special  application  if  the  Court  think  proper,  to  take  immediate  measures 
for  the  preservation  of  the  estate,  either  by  the  appointment  of  a  judicial 
factor,  who  shall  find  such  caution  as  may  be  deemed  necessary,  with 
the  powers  necessary  for  such  preservation,  including  the  power  to  re- 
cover the  debts,  or  by  such  other  proceedings  as  may  be  requisite ;  and 
such  interim  appointments  or  proceedings  shall  be  carried  into  immediate 
effect ;  but  if  the  same  have  been  made  or  ordered  by  the  Sherif]^  they 
may  be  recalled  by  the  Court  of  Session  on  appeal  taken  in  manner 
hereinafter  directed. 

37.  Lord  Ordinary  to  make  Arrangements  for  Interim  Management 
of  Estate, — In  the  event  of  such  application*  being  granted,  the  Lord 
Ordinary  or  the  Sheriff  may,  on  the  application  of  any  creditor,  make 
such  arrangement  for  the  interim  management  of  the  estate  as  he  shall 
think  reasonable,  if  any  shall  appear  to  be  necessary. 

159.  Accountant  in  Bankruptcy  to  take  cognisance  of  the  Conduct  of 
Trustees  and  Commissioners, — The  Accountant  shall  take  cognisance  of 
the  conduct  of  all  trustees  and  commissioners  in  sequestrations  awarded 
after  the  passing  of  this  Act,  or  in  which  any  proceeding^  shall  have 

*  That  is  to  say,  an  application  to  sist  procedure  in  order  that  the  estate  may  be 
wound  up  under  a  deed  of  arrangement 
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been  had  within  five  years  thereof ;  and  in  the  event  of  their  not  faithfully 
performing  their  duties,  and  duly  observing  all  rules  and  regulations  im- 
posed on  them  by  statute,  act  of  sederunt,  or  otherwise,  relative  to  the 
performance  of  those  duties,  or  in  the  event  of  any  complaint  being  made 
to  him  by  any  creditor  in  regard  thereto,  he  shall  inquire  into  the  same, 
and  if  not  satisfied  with  the  explanation  given  he  shall  report  thereon  to 
the  Lord  Ordinary  in  time  of  vacation,  or  during  time  of  session  to 
either  Division  of  the  Court  of  Session,  who  after  hearing  such  trustees 
or  commissioners  thereon,  and  investigating  the  whole  matter,  shall 
decide,  and  shall  have  power  to  censure  such  trustees  or  commissioners, 
or  remove  them  from  their  office,  or  otherwise  to  deal  with  them  as  the 
justice  of  the  case  may  require. 

160.  To  superintend  Annual  Returns,  —  The  Accountant  shall 
superintend  the  annual  returns  required  by  this  Act  from  trustees,  and 
frame  an  annual  report  to  the  Court  of  Session,  showing  the  state  of  each 
depending  sequestration  returned  to  him,  which  report  may  be  published 
in  the  Gazette,  or  otherwise  as  the  Court  may  direct ;  and  the  Accountant 
shall  have  power^  on  the  application  of  one  or  more  of  the  creditors,  or 
of  his  own  accord,  to  require  exhibition  of  the  sederunt  book  in  any 
sequestration,  and  of  any  vouchers  or  documents  which  he  may  think 
necessary,  and  to  direct  that  a  meeting  of  the  creditors  shall  be  called  to 
take  any  measures  under  consideration  which  he  may  judge  requisite 
for  the  preservation  or  due  management  of  the  estate,  or  more  speedy 
realizing  and  division  of  the  funds  or  winding  up  of  the  estate. 

161.  To  report  Disobedience, — The  Accountant  shall  at  all  times, 
when  requisite,  report  to  the  Lord  Ordinary  or  either  Division  of  the 
Court,  any  disobedience  by  the  trustee  or  commissioners  of  any  requisi- 
tion or  order  by  him,  and  generally  any  matter  which  he  may  deem  it 
necessary  for  the  due  discharge  of  his  office  to  bring  before  the  Lord 
Ordinary  or  the  Court ;  and  it  shall  be  competent  for  the  Lord  Ordinary 
or  the  Court  to  deal  sununarily  with  the  matter  reported  as  accords  of 
law. 

162.  To  give  Information  to  Lord  Advocate, — If  the  Accountant 
shall  possess  information  that  shall  lead  him,  on  reasonable  grounds,  to 
suspect  fraudulent  conduct  by  the  bankrupt,  or  malversation  or  miscon- 
duct on  the  part  of  the  trustee  or  commissioners,  such  as  may  infer 
punishment,  he  shall  be  entitled  to  give  information  to  Her  Majesty's 
Advocate,  who  shall  direct  such  inquiry  and  take  such  proceedings 
therein  as  he  shall  think  proper. 

164. — Application  for  Judicial  Factor  on  Estates  of  Persons  Deceased, 
— It  shall  be  competent  to  one  or  more  creditors  of  parties  deceased  to 
the  amount  of  ;£ioo,  or  to  persons  having  an  interest  in  the  succession 
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of  such  parties,  in  the  event  of  the  deceased  having  left  no  settlement 
appointing  trustees  or  other  parties  having  power  to  manage  his  estate 
or  part  thereof,  or  in  the  event  of  such  parties  not  accepting  or  acting, 
to  apply,  by  summary  petition  to  either  Division  of  the  Court,  for  the 
appointment  of  a  judicial  factor  ;  and  after  such  intimation  of  the  petition 
to  the  creditors  of  the  deceased,  and  other  persons  interested  as  may  be 
considered  necessary,  and  after  hearing  parties,  the  Court  may  appoint 
such  factor,  subject  to  such  conditions  as  to  caution  and  such  other 
conditions  as  the  Court  may  provide  by  Act  of  Sederunt ;  And  such 
factor  shall  manage  the  estate,  recover  debts  due  to  it,  realize  the 
moveable  effects  by  public  or  private  sale  as  may  be  most  expedient, 
dispose  of  the  heritable  estate  by  public  sale  or  private  bargain,  accord- 
ing to  such  directions  as  the  Court  on  report  of  the  Accountant  may 
give,  and  shall  apply  the  free  proceeds,  after  defraying  all  expenses,  in 
payment  of  the  claims  of  creditors,  according  to  their  several  rights  and 
preferences,  conformably  to  a  state  of  funds  and  scheme  of  division  to 
be  prepared  by  him,  and  considered  and  approved  of  by  the  Court  on  a 
report  by  the  Accountant ;  and  thereafter  the  factor  shall  account  for 
the  residue,  if  any,  after  payment  of  debts  and  expenses,  to  the  parties 
having  a  right  to  the  deceased's  succession :  Provided  that  the  Accountant 
shall  annually  examine  and  audit  the  proceedings,  intromissions,  and 
accounts  of  such  factor,  which  shall  be  duly  transmitted  for  that  purpose, 
and  report  to  the  Court  thereon  from  time  to  time  as  he  may  deem  ex- 
pedient, and  shall  generally  exercise  the  like  powers  and  discharge  the 
same  duties  with  regard  to  him  as  he  is  empowered  and  required  to 
exercise  and  discharge  with  regard  to  a  trustee  imder  a  sequestration, 
but  subject  always  to  the  control  of  the  Lord  Ordinary  or  the  Court 

165.  Judicial  Factoids  Duties  to  be  regulated  by  Act  of  Sederunt.— 
The  Court  shall  have  full  power  to  regulate  by  Act  of  Sederunt 
the  caution  to  be  found  by  such  factor,  the  mode  in  which  he  shall  pro- 
ceed in  realizing  and  dividing  the  funds,  and  otherwise  in  the  discharge 
of  his  duties,  and  any  other  matter  which  they  may  deem  necessary. 


4. — An  Act  to  Regulate  tfte  Distribution  of  Business  in  the 
Court  of  Session  in  Scotland  (20  and  21  Vict,  cap,  56).— 
[25th  August  1857.] 

4.  Summary  Petitions^  &*c.j  how  Disposed  of — All  suomiary  peti- 
tions and  applications  to  the  Lords  of  Council  and  Session  which  are 
not  incident  to  actions  or  causes  actually  depending  at  the  time  of 
presenting  the  same,  shall  be  brought  before  the  Jimior  Lord  Ordinal)' 
officiating  in  the  Outer  House,  who  shall  deal  therewith  and  dispose 
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thereof  as  to  him  shall  seem  just ;  and  in  particular,  all  petitions  and 
applications  falling  under  any  of  the  descriptions  following  shall  be  so 
enrolled  before,  and  dealt  with  and  disposed  of  by,  the  Junior  Lord 
Ordinary,  and  shall  not  be  taken  in  the  first  instance  before  either  of 
the  two  Divisions  of  the  Court,  viz, : — 

1.  Petitions  and  applications  under  any  of  the  various  statutes  now 

in  force  relative  to  entails. 

2.  Petitions  and  applications  under  any  of  the  General  Railway  Acts, 

or  under  the  Lands  Clauses  Consolidation  (Scotland)  Act  1845, 
or  under  any  local  or  personal  Act. 

3.  Petitions  and  applications  relative  to  money  consigned  under  any 

statute  or  law  subject  to  the  order,  disposal,  or  direction  of  the 
Court  of  Session. 

4-  Petitions  and  applications  for  the  appointment  of  judicial  factors, 
factors  loco  tutoris  or  loco  absentis^  or  curators  bonis^  or  by  any 
such  factors  or  curators  for  extraordinary  or  special  powers,  or 
for  exoneration  or  discharge. 

5.  All  petitions,  applications,  and  reports  under  the  Act  of  the  12th  & 
13th  Victoria^  chapter  51,  intituled,  "An  Act  for  the  better  pro- 
tection of  the  property  of  pupils,  absent  persons,  and  persons 
under  mental  incapacity,  in  Scotland.*' 

• 

5.  The  Lord  Ordinary  may  consult  Professional  Persons  or  Persons 
of  Science  or  Skill. — The  Lord  Ordinary  before  whom  any  such  petition, 
application,  or  report  shall  be  enrolled  or  brought,  shall  have  full  power 
to  decide  on  and  dispose  of  the  same,  after  making  such  investigation 
and  requiring  such  assistance  from  professional  persons,  or  persons  of 
science  or  of  skill,  as  he  shall  judge  proper,  and  his  judgment  upon  the 
merits  shall  be  subject  to  review  in  manner  hereinafter  provided ;  and 
the  judgment  of  the  Lord  Ordinary  granting  or  refusing  any  such  peti- 
tion or  application,  or  disposing  of  any  such  report,  unless  the  same 
shall  be  brought  under  review  in  manner  hereinafter  provided,  shall  be 
equally  valid  and  effectual  as  a  judgment  of  either  Division  of  the  Court 
to  the  like  effect,  according  to  the  present  law  and  practice ;  and  all 
laws  and  statutes  inconsistent  herewith  are  hereby  repealed  to  the  effect 
of  rendering  the  provisions  of  this  Act  operative  and  effectual :  Pro- 
vided always,  that  such  Lord  Ordinary  may,  in  special  cases,  if  he  see 
cause,  report  such  petition  or  application  to  the  Court,  who  may  there- 
upon dispose  of  the  same,  or  give  such  instructions  thereanent  to  the 
Lord  Ordinary  as  they  may  deem  proper. 

6.  Review  of  the  Lord  Ordinary  by  Interlocutor  on  Merits  only 
allowed, — It  shall  not  be  competent  to  bring  under  review  of  the  Court 
any  interlocutor  pronounced  by  the  Lord  Ordinary  upon  any  such 
petition,  application,  or  report  as  aforesaid,  with  a  view  to  investigation 
and  inquiry  merely,  and  which  does  not  finally  dispose  thereof  upon 
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the  merits  ;  but  any  judgment  pronounced  by  the  Lord  Ordinary  on  the 
merits,  unless  where  the  same  shall  have  been  pronounced  in  terms  of 
instructions  by  the  Court  on  report  as  hereinbefore  mentioned,  may  be 
reclaimed  against  by  any  party  having  lawful  interest  to  reclaim  to  the 
Court,  provided  that  a  redaiming-note  shall  be  boxed  within  eight  days, 
after  which  the  judgment  of  the  Lord  Ordinary,  if  not  so  reclaimed 
against,  shall  be  final. 

10.  Lord  Ordinary  on  Bills  during  Vacalion  may  dispose  of  Petitums 

for  Factors y  &»c. — The  Lord  Ordinary  on  the  Bills  during  vacation  shall 

have  the  same  powers  in  regard  to  petitions  for  the  appointment  d 

factors  loco  tutoris,  curators  bonis^  and  judicial  factors  as  are  by  this  Act 

conferred  in  relation  thereto  on  the  Junior  Lord  Ordinary  as  aforesaid. 


5. — An  Act  of  Parliament  to  Amend  the  Law  in  Scotland 
relative  to  t/ie  Resignation,  Powers,  and  Liabilities  of 
Gratuitous  Trustees  (24  and  25  Vict.  cap.  84), — [6th 
Aug.  1 86 1.] 

1.  What  Trusts  hereafter  constituted  shall  be  held  to  include. — ^All 
trusts  constituted  by  virtue  of  any  deed  or  local  Act  of  Parliament 
under  which  gratuitous  trustees  are  nominated  shall  be  held  to  include 
the  following  provisions,  unless  the  contrary  be  expressed  ;  that  is  to 
say,  power  to  any  trustee  so  nominated  to  resign  the  office  of  trustee ; 
power  to  such  trustee,  if  there  be  only  one,  or  to  the  trustees  so 
nominated,  or  a  quorum  of  them,  to  assume  new  trustees  ;  a  provision 
that  the  majority  of  the  trustees  accepting  and  surviving  shall  be  a 
quorum ;  and  a  provision  that  each  such  trustee  shall  only  be  liable  for 
his  own  acts  and  intromissions,  and  shall  not  be  liable  for  the  acts  and 
intromissions  of  co-trustees,  and  shall  not  be  liable  for  omissions. 

2.  Not  to  affect  Liabilities  incurred  by  Trustees  prior  to  Resignation, 
dr*c, — Nothing  contained  in  this  Act  shall  affect  any  liability  incurred 
by  any  gratuitous  trustee  prior  to  the  date  of  any  resignation  or  assump- 
tion under  the  provisions  of  this  Act,  nor  any  action  at  law  commenced 
before  the  passing  of  this  Act. 

3.  Construction  of  the  tertn  "  Gratuitous  Trusteed —  A  gratuitous 
trustee  shall,  for  the  purposes  of  this  Act,  be  held  to  be  any  trustee  who 
receives  no  pecuniary  or  valuable  consideration  for  performing  the  duties 
of  a  trustee,  and  is  under  no  obligation,  without  special  acceptance  of 
such  office,  to  discharge  the  duties  of  trustee :  Provided  always,  that 
nothing  in  this  Act  shall  extend  to  any  trustee  appointed  under  the 
contract  of  any  trading  company. 
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6. — An  Act  to  Explain  tlie  Act  for  the  Amendment  of  tite 
Law  relative  to  Gratuitous  Trustees  in  Scotland  (26  and 
27  Vict.  cap.  IIS).— [28th  July  1863.] 

Recites  the  foregoing  Act. 

L  Recited  Act  to  apply  to  Trusts  at  whatever  time  constituted.--' 
The  recited  Act  is  and  shall  be  applicable  to  all  trusts  constituted  by 
virtue  of  any  deed  or  local  Act  of  Parliament  under  which  gratuitous 
trustees  are  nominated,  at  whatever  time  such  trusts  may  have  been  or 
may  be  constituted. 

2.  Acts  to  extend  to  Gratuitous  Trustees  ex  officio.— The  expression 
"gratuitous  trustees"  in  the  recited  Act  and  this  Act  shall  extend  to 
and  include  gratuitous  trustees  who  are  appointed  or  who  hold  ex  officio. 


7. — An  Act  to  Facilitate  tJie  Administration  of  Trusts  in 
Scotland  (30  and  31  Vict.  cap.  97). — [12th  August  1867.] 

Recites  the  two  previous  Acts. 

1.  Definition  of  Trusts  and  Trust-Deeds. — In  the  construction  of 
this  Act  and  of  the  said  recited  Acts  the  words  "  trusts  and  trust-deeds  " 
shall  be  held  to  mean  and  include  all  trusts  constituted  by  virtue  of  any 
deed  or  by  private  or  local  Act  of  Parliament ;  and  the  words  "gra- 
tuitous trustees  "  in  the  sense  of  this  Act  and  of  the  said  recited  Acts 
shall  mean  and  include  all  trustees  who  are  not  entitled  as  such  to  re- 
muneration for  their  services  in  addition  to  any  benefit  they  may  be  en- 
titled to  under  the  trust,  or  who  hold  the  office  ex  officio^  and  shall 
extend  to  and  include  all  trustees,  whether  original  or  assumed,  who  are 
entitled  to  receive  any  legacy  or  annuity  or  bequest  under  the  trust : 
Provided  always,  that  no  trustee  to  whom  any  legacy  or  bequest  or 
annuity  is  expressly  given  on  condition  of  the  recipient  thereof  accept- 
ing the  office  of  trustee  under  the  trust  shall  be  entitled  to  resign  the 
office  of  trustee  by  virtue  of  this  or  of  the  said  recited  Acts,  unless 
otherwise  expressly  declared  in  the  trust-deed. 

2.  General  Powers  of  Trustees. — In  all  such  trusts  the  trustees  shall 
have  power  to  do  the  following  acts,  where  such  acts  are  not  at  variance 
with  the  terms  or  purposes  of  the  trust,  and  such  acts  when  done  shall 
be  as  effectual  as  if  such  powers  had  been  contained  in  the  trust-deed, 
viz.: — 
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1.  To  appoint  factors  and  law  agents,  and  to  pay  them  a  suitable  re- 

muneration : 

2.  To  discharge  trustees  who  have  resigned,  and  the  representatives 

of  trustees  who  have  died : 

3.  To  grant  leases  of  the  heritable  estate  of  a  duration  not  exceeding 

twenty-one  years  for  agricultural  lands,  and  thirty-one  years  for 
minerals,  and  to  remove  tenants : 

4.  To  uplift,  discharge,  or  assign  debts  due  to  the  trust-estate : 

5.  To  compromise,  or  to  submit  and  refer  all  claims  connected  with 

the  trust-estate : 

6.  To  grant  all  deeds  necessary  for  carrying  into  effect  the  powers 

vested  in  the  trustees : 

7.  To  pay  debts  due  by  the  truster  or  by  the  trust-estate  without  re- 

quiring the  creditors  to  constitute  such  debts  where  the  trustees 
are  satisfied  that  the  debts  are  proper  debts  of  the  trust. 

3.  Powers  which  may  be  panted  to  Trustees  by  the  Court, — It  shall 
be  competent  to  the  Court  of  Session,  on  the  petition  of  the  trustees 
under  any  trust-deed,  to  grant  authority  to  the  trustees  to  do  any  of  the 
following  acts  on  being  satisfied  that  the  same  is  expedient  for  the 
execution  of  the  trust  and  not  inconsistent  with  the  intention  thereof ; 
and  the  Court  shall  determine  all  questions  of  expenses  in  relation  to 
such  applications,  and  where  it  shail  be  of  opinion  that  the  expense  of 
any  such  application  should  not  be  charged  against  the  trust-estate,  it 
shall  so  find  in  disposing  of  the  application  : — 

1.  To  sell  the  trust-estate  or  any  part  of  it : 

2.  To  grant  feus  or  long  leases  of  the  heritable  estate  or  any  part  of 

it: 

3.  To  borrow  money  on  the  security  of  the  trust-estate  or  any  part  of 

it: 

4.  To  excamb  any  part  of  the  trust-estate  which  is  heritable : 

Provided  always,  that  when  all  the  beneficiaries  under  the  trust  in  exis- 
tence at  the  date  of  presenting  such  petition  are  of  full  age  and  capable 
of  acting,  it  shall  be  in  their  power,  by  deed  of  consent,  to  grant  authority 
to  the  trustees  to  do  any  of  the  said  acts,  the  same  not  being  incon- 
sistent with  the  intention  of  the  trust ;  and  such  authority  being  ob- 
tained, the  said  acts,  when  done,  shall  be  equally  valid  and  effectual  as 
if  the  authority  of  the  Court  for  the  execution  of  the  same  had  previously 
been  obtained. 

4.  Extension  of  Powers  of  Trustees  for  Sale. — ^All  powers  of  sale 
conferred  on  trustees  by  the  trust-deed,  or  by  virtue  of  this  Act,  may  be 
exercised  either  by  public  roup  or  private  bargain,  unless  otherwise 
directed  in  the  trust-deed,  or  in  the  authority  given  by  the  Court,  or  in 
the  deed  of  consent  to  be  granted  by  the  beneficiaries  ;  and  when  the 
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estate  is  heritable  it  shall  be  lawful  in  such  sales  to  sell,  subject  to  or 
under  reservation  of  a  feu-duty  or  ground -annual,  at  such  rate  and  on 
such  conditions  as  may  be  agreed  upon ;  and  in  all  sales  and  feus  it 
shall  be  lawful  to  reserve  the  mines  and  minerals  if  so  wished. 

5.  Powers  of  Trustees  under  Trust-Deeds  with  respect  to  Invest- 
ments,— Trustees  under  any  trust-deed  may,  unless  the  contrary  be 
expressly  provided  in  such  trust-deed,  invest  the  trust-funds  in  the  pur- 
chase of  any  of  the  Government  stocks,  public  funds,  or  securities  of 
the  United  Kingdom  or  stock  of  the  Bank  of  England,  or  may  lend  the 
trust-funds  on  the  security  of  any  of  the  aforesaid  stocks  or  funds  or  on 
the  security  of  heritable  property  in  Scotland,  and  may  from  time  to 
time  at  their  discretion  vary  any  such  investment  or  loan :  Provided 
that  the  trustees  shall  not  be  held  to  be  subject  as  defendants  or 
respondents  to  the  jurisdiction  of  any  of  Her  Majesty's  Superior  Courts 
of  Law  or  Equity  in  England  or  Ireland,  either  as  trustees  or  personally, 
by  reason  of  their  having  invested  or  lent  trust-funds  as  aforesaid. 

6.  Powers  of  Investment  in  Trust-Deeds  not  to  be  restricted, — The 
powers  of  investment  conferred  by  this  Act  shall  not  be  held  or  con- 
strued as  restricting  or  controlling  any  powers  of  investment  of  trust- 
funds  expressly  contained  in  any  trust-deed. 

7.  The  Court  may  authorise  the  Advance  of  part  of  the  Capitcd  of  a 
Trust-Fund, — The  Court  may  from  time  to  time,  under  such  conditions 
as  they  see  fit,  authorise  trustees  to  advance  any  part  of  the  capital  of  a 
fund  destined,  either  absolutely  or  contingently,  to  minor  descendants  of 
the  truster,  being  beneficiaries  having  a  vested  interest  in  such  fund,  if 
it  shall  appear  that  the  income  of  the  fund  is  insufficient  or  not  appli- 
cable to,  and  that  such  advance  is  necessary  for,  the  maintenance  or 
education  of  such  beneficiaries,  or  any  of  them,  and  that  it  is  not  ex- 
pressly prohibited  by  the  trust-deed,  and  that  the  rights  of  parties  other 
than  the  heirs  or  representatives  of  such  minor  beneficiaries  shall  not 
be  thereby  prejudiced. 

8.  Application  of  Trust-Funds, — The  Court  may,  on  petition  by  the 
trustees,  and  after  such  intimation  and  inquiry  as  may  be  thought 
necessary,  authorise  the  trustees  under  any  trust-deed  to  apply  the 
whole  or  any  part  of  trust-funds  which  they  are  empowered  or  directed 
by  the  trust-deed  to  invest  in  the  purchase  of  heritable  property  to  the 
payment  or  redemption  of  any  debt  or  burden  affecting  heritable  pro- 
perty which  may  be  destined  to  the  same  series  of  heirs,  and  subject  to 
the  same  conditions  as  are  by  the  trust-deed  made  applicable  to  the 
heritable  property  directed  to  be  purchased  :  Provided  always,  that 
such  application  shall  not  be  inconsistent  with  the  other  provisions  of 
the  trust-deeds. 
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9.  Discharge  of  Trustees  resigningy  and  Heirs  of  Trustees  dyings 
during  the  subsistence  of  the  Trust. — When  a  trustee  who  resigns,  or 
the  representatives  of  a  trustee  who  has  died  or  resigned,  cannot  obtain 
a  discharge  of  his  acts  and  intromissions  from  the  remaining  trustees, 
and  when  the  beneficiaries  of  the  trust  refuse  or  are  unable  from 
absence,  incapacity,  or  otherwise,  to  grant  a  discharge,  the  Court  may, 
on  petition  to  that  effect  at  the  instance  of  such  trustee  or  representa- 
tive, and  after  such  intimation  and  inquiry  as  may  be  thought  necessary, 
grant  such  discharge ;  and  it  shall  be  in  the  power  of  the  Court  to 
direct  that  the  expense  of  such  application  be  paid  out  of  the  tmst- 
estate,  if  the  Court  shall  consider  this  reasonable. 

10.  Form  of  Resignation  of  Trustees, — Any  trustee  entitled  to  resign 
his  office  may  do  so  by  minute  of  the  trust  entered  in  the  sederunt  book 
of  the  trust,  and  signed  in  such  sederunt  book  by  such  trustee  and  by 
the  other  trustee  or  trustees  acting  at  the  time,  or  he  may  do  so  by  signing 
a  minute  of  resignation  in  the  form  of  the  Schedule  (A)  to  this  Act  an- 
nexed, or  to  the  like  effect,  and  may  register  the  same  in  the  Books  of 
Council  and  Session,  and  in  such  case  he  shall  be  bound  to  intimate  the 
same  to  his  co-trustee  or  trustees,  and  the  resignation  shall  be  held  to 
take  effect  from  and  after  the  expiry  of  one  calendar  month  after  the 
date  of  such  intimation,  or  the  last  date  thereof  if  more  than  one,  if  the 
trustee  or  trustees  to  whom  such  intimation  was  given  is  within  Scotland, 
or  otherwise  within  three  months  from  and  after  that  date  ;  and  in  case, 
after  inquiry,  the  residence  of  any  trustee  to  whom  intimation  should  be 
given  under  this  provision  cannot  be  found,  such  intimation  shall  be 
given  edictally  in  usual  form,  and  the  resignation  in  that  case  shall  be 
held  to  take  effect  from  and  after  the  expiry  of  six  months  ;  and  if  any 
trustee  entitled  to  resign  his  office  is  at  the  time  sole  trustee,  he  shall 
not  be  entitled  to  resign  until,  with  the  consent  of  the  beneficiaries  under 
the  trust  of  full  age,  and  capable  of  acting  at  the  time,  he  shall  have 
assumed  new  trustees,  who  shall  have  declared   their  acceptance  of 
office,  or  he  may  apply  to  the  Court  stating  his   wish  to   resign,  and 
praying  for  the  appointment  of  new  trustees,  or  of  a  judicial  factor  to 
administer  the  trust ;  and  the  Court,  after  intimation  to  the  beneficiaries 
under  the  trust,  or  such  of  them  as  the  Court  may  direct,  shall  thereafter 
either  appoint  a  judicial  factor,  or,  on  the  application  of  the  beneficiaries 
or  any  of  them,  may  appoint  trustees  in  the  same  manner  as  is  provided 
under  the  12th  section  of  this  Act ;  and  after  such  appointment,  either 
of  judicial  factor  or  of  trustees,  the  petitioning  trustee  will  be  entitled  to 
resign  ;  and  any  retiring  trustee  or  trustees  who  may  have  already  ^^ 
tired  shall  be  bound,  when  required,  and  at  the  expense  of  the  trust,  to 
execute  all  deeds  necessary  for  divesting  them  of  trust-property,  convey- 
ing the  same  to  the  trustees  or  trustee  or  judicial  factor  acting  in  the 
execution  of  the  trust. 
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11.  Appointnunt  of  New  or  Additional  Trustees  by  Deed  of  Assump- 
tion,— When  trustees  have  the  power  of  assuming  new  trustees,  such 
new  trustees  may  be  assumed  by  a  deed  of  assumption  executed  by  the 
trustee  or  trustees  acting  under  such  trust-deed,  or  by  a  quorum  of  such 
such  trustees,  if  more  than  two,  in  the  form  of  the  Schedule  (B)  to  this 
Act  annexed,  or  to  the  like  effect ;  and  a  deed  of  assumption  so  executed, 
in  addition  to  a  general  conveyance  of  the  trust-estate,  may  contain  a 
special  conveyance  of  heritable  property,  and  in  such  case  may,  with 
the  necessary  warrant  of  registration  thereon,  be  recorded  in  the  register 
of  sasines,  and  when  so  recorded  shall  be  effectual  as  a  conveyance  of 
the  heritable  property  belonging  to  the  trust  estate,  so  far  as  specially 
conveyed,  in  favour  of  the  existing  trustees  and  the  trustees  so  to  be  as- 
sumed, and  such  deed  of  assumption  shall  also  be  effectual  as  an 
assignation  in  favour  of  such  existing  and  assumed  trustees  of  the  whole 
personal  property  belonging  to  the  trust-estate ;  and  in  the  event  of  any 
trustee  acting  under  any  trust-deed  being  insane,  or  incapable  of  acting 
by  reason  of  physical  or  mental  disability,  or  by  continuous  absence  from 
the  United  Kingdom  for  a  period  of  six  calendar  months  or  upwards, 
such  deed  of  assumption  may  be  executed  by  the  remaining  trustee  or 
trustees  acting  under  such  trust-deed ;  provided  that  when  the  signatures 
of  a  quorum  of  trustees  cannot  be  obtained  it  shall  be  necessary  to  ob- 
tain the  consent  of  the  Court  to  such  deed  of  assumption  on  application 
either  by  the  acting  trustee  or  trustees,  or  by  any  one  or  more  of  the 
beneficiaries  under  the  trust-deed. 

12.  Appointment  of  new  Trustees  by  the  Court. — When  trustees  can- 
not be  assumed  under  any  trust-deed,  or  when  any  person  who  is  the 
sole  trustee  acting  under  any  such  trust-deed  has  become  insane,  or 
incapable  of  acting  by  reason  of  physical  or  mental  disability,  the  Court 
niay,  upon  the  application  of  any  party  having  interest  in  the  trust-estate, 
after  such  intimation  and  inquiry  as  may  be  thought  necessary,  appoint 
a  trustee  or  trustees  under  such  trust-deed,  with  all  the  powers  incident 
to  that  office  ;  and  on  such  appointment  being  made,  in  the  case  of  any 
person  becoming  insane  or  incapable  of  acting  as  aforesaid,  such  person 
shall  cease  to  be  a  trustee  under  such  trust-deed  ;  and  the  Court  may, 
on  such  application,  grant  a  warrant  to  complete  a  title  to  any  heritable 
property  forming  part  of  the  trust-estate  in  favour  of  the  trustee  or 
trustees  so  appointed,  which  warrant  shall  specify  and  describe  the 
heritable  property  to  which  it  is  applicable,  and  shall  also  specify  the 
moveable  or  personal  property,  or  bear  reference  to  an  inventory 
appended  to  the  petition  to  the  Court  in  which  such  moveable  or  per- 
sonal property  is  specified ;  and  such  warrant  shall  be  effectual  as  a 
conveyance  of  such  heritable  property  in  favour  of  the  trustee  or  trustees 
so  appointed,  in  like  manner  and  to  the  same  effect  as  a  warrant  in 
favour  of  a  judicial  factor  granted  under  the  authority  of  the  38th  section 
of  "  The  Titles  to  Land  (Scotland)  Act  i860,"  and  shall  also  be  effectual 


556  TRUSTS  ACT  1 867.  [Appx. 

as  an  assignation  of  such  moveable  or  personal  property  in  flavour  of 
the  trustee  or  trustees  so  appointed. 

13.  Powers  of  Trustees  appointed  by  the  Court, — Trustees  appointed 
by  the  Court  shall  not  have  the  power  of  assuming  new  trustees  unless 
such  power  is  expressly  conferred  upon  them  by  the  Court. 

14.  Completion  of  Title  by  the  Beneficiary  of  a  lapsed  7n/j/.— When 
any  person  shall  be  entitled  to  the  possession  for  his  own  absolute  use 
of  any  heritable  property  or  moveable  or  personal  property,  the  title  to 
which  has  been  taken  in  the  name  of  any  trustee,  or  curator  bonis^  or 
factor  loco  absentiSj  or  factor  loco  tutoris^  or  judicial  factor,  or  other 
person,  who  has  died  or  become  incapable  of  acting,  without  having 
executed  a  conveyance  of  such  property,  it  shall  be  lawful  for  the  person 
beneficially  entitled  to  such  property  to  apply  by  petition  to  the  Court 
for  authority  to  complete  a  title  to  such  property  in  his  own  name,  and 
such  petition  shall  specify  and  describe  the  heritable  property,  and  refer 
to  an  inventory  in  which  the  moveable  or  personal  property  is  specified, 
to  which  such  title  is  to  be  completed ;  and  after  such  intimation  and 
inquiry  as  may  be  thought  necessary  it  shall  be  lawful  for  the  Court  to 
grant  a  warrant  for  completing  such  title  as  aforesaid,  which  warrant 
shall  specify  and  describe  the  heritable  property  to  which  it  is  applic- 
able, and  shall  also  specify  the  moveable  or  personal  property,  or 
shall  bear  reference  to  an  inventory  appended  to  the  petition  in  which 
such  personal  property  is  specified ;  and  such  warrant  shall  be  effectual 
as  a  conveyance  of  such  heritable  property  in  favour  of  the  petitioner,  in 
like  manner  and  to  the  same  effect  as  a  warrant  in  favour  of  a  judicial 
factor  granted  under  the  authority  of  the  38th  section  of  "  The  Titles  to 
Land  (Scotland)  Act  i860,"  and  shall  also  be  effectual  as  an  assignation 
of  such  moveable  or  personal  property  in  favour  of  the  petitioner. 

15.  Completion  of  Title  of  Judicial  Factors. — Application  for  autho- 
rity to  complete  the  title  of  a  judicial  factor  to  any  trust  property  or 
estate  under  the  38th  section  of  "  The  Titles  to  Land  (Scotland)  Act 
i860 ''may  be  contained  in  the  petition  for  the  appointment  of  such 
factor,  and  such  application  may  include  moveable  or  personal  property ; 
and  the  warrant  to  be  granted  in  pursuance  thereof  shall,  in  so  far  as 
regards  heritable  property,  be  effectual  as  a  conveyance  in  manner 
specified  in  the  said  Act  and  in  the  preceding  section  of  this  Act. 

16.  Powers  of  the  Court  under  this  Act  to  be  exercised  by  the  Lord 
Ordinary. — Applications  to  the  Court  under  the  authority  of  this  Act 
shall  be  by  petition  addressed  to  the  Court,  and  shall  be  brought  in  the 
first  instance  before  one  of  the  Lords  Ordinary  officiating  in  the  Outer 
House,  who  may  direct  such  intimation  and  service  thereof  and  such 
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investigation  or  inquiry  as  he  may  think  fit,  and  the  power  of  the  Lord 
Ordinary  before  whom  the  petition  is  enrolled  may  be  exercised  by  the 
Lord  Ordinary  on  the  Bills  during  vacation,  and  all  such  petitions  shall, 
as  respects  procedure,  disposal,  and  review,  be  subject  to  the  same  rules 
and  regulations  as  are  enacted  with  respect  to  petitions  coming  before 
the  Junior  Lord  Ordinary  in  virtue  of  the  Act  20th  and  21st  Victoria, 
chapter  56  :  Provided  that  when  in  the  exercise  of  the  powers  pertain- 
ing to  the  Court  of  appointing  trustees  and  regulating  trusts  it  shall  be 
necessary  to  settle  a  scheme  for  the  administration  of  any  charitable  or 
other  permanent  endowment,  the  Lord  Ordinary  shall  after  preparing 
such  schemes  report  to  one  of  the  Divisions  of  the  Court,  by  whom  the 
same  shall  be  finally  adjusted  and  settled ;  and  in  all  cases  where  it 
shall  be  necessary  to  settle  any  such  scheme,  intimation  shall  be  made 
to  Her  Majesty's  Advocate,  who  shall  be  entitled  to  appear  and  inter- 
vene for  the  interests  of  the  charity  or  any  object  of  the  trust  or  the 
public  interest. 

17.  Court  may  pass  Acts  of  Sederunt, — The  Court  shall  be  and  is 
hereby  empowered  from  time  to  time  and  after  the  passing  of  this  Act 
to  make  such  regulations  by  Act  or  Acts  of  Sederunt  as  may  be  requisite 
for  carrying  into  effect  the  purposes  of  this  Act :  Provided  that  within 
fourteen  days  from  the  commencement  of  every  future  session  of  Parlia- 
ment there  shall  be  laid  before  both  Houses  of  Parliament  copies  of  all 
Acts  of  Sederunt  made  and  passed  under  the  powers  of  this  Act. 

18.  Resignation  of  Trustee  who  is  also  Executor  to  infer  Resignation 
as  Executor. — In  all  cases  where  a  trust-deed  appoints  the  trustees  to 
be  also  executors,  the  resignation  of  any  such  trustee  shall  infer,  unless 
where  otherwise  expressly  declared,  his  resignation  also  as  an  executor 
under  such  trust-deed. 

19.  Reservation  of  powers  in  Trust-Deeds  and  questions  under 
depending  actions  and  powers^  &»c,,  given  by  this  Acty  may  be  negatived 
by  express  declaration, — Nothing  in  this  Act  contained  shall  be  con- 
strued as  innovating,  revoking,  or  restricting  any  express  powers  or 
directions  given  to  trustees  acting  under  any  trust-deed,  or  shall  affect 
the  decision  of  any  question  which  may  at  the  passing  of  this  Act  be  the 
subject  of  a  depending  action ;  and  none  of  the  powers  and  incidents 
by  this  Act  conferred  or  annexed  to  the  office  of  trustee  shall  take  effect 
or  be  exercised  if  it  is  declared  in  the  trust-deeds  that  they  shall  not 
take  effect ;  and  when  there  is  no  such  declaration,  then  if  any  variations 
or  limitations  of  any  of  the  powers  or  incidents  by  the  Act  conferred  or 
annexed  are  contained  in  such  trust-deed,  such  powers  or  incidents 
shall  take  effect  or  be  exercised  only  subject  to  such  variations  or 
limitations. 

20.  S?u>rt  Title. — This  Act  may  be  cited  for  all  purposes  as  "  The 
Trusts  (Scotland)  Act  1867." 
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SCHEDULES. 

Schedule  (A). 

Form  of  Minute  of  Resignation. 

I,  A  B,  do  hereby  resign,  as  and  from  the  date  hereof,  the  office  of 
trustee  under  the  trust-disposition  and  settlement  \pr  other  deed\  granted 
by  C  Z),  in  favour  oi  E  F,  G  H^  and  myself,  dated  the  day 

of  ,  and  recorded  in  the  Books  of  Council  and  Session 

\or  other  register\  the  day  of  .    [If  the  trustee  was 

assumed,  add—2Ln&  to  which  office  of  trustee  I  was  assumed  by  deed  of 
assumption  granted  by  the  said  E  F  and  G  Hj  dated  the 
day  of  .] — In  witness  whereof  [testing  clause  in  the  usual 

forni\. 

Schedule  (B). 

Form  of  Deed  of  Assumption. 

I,  A  B  [or  v/e  A  B  and  C  D],  the  accepting  and  surviving  [or 
remaining]  trustee  [or  trustees,  or  a  majority  and  quorum  of  the  accept- 
ing and  surviving  trustees],  acting  under  a  trust-disposition  and  deed  of 
settlement  [or  other  deed]  granted  by  jE  ^  in  favour  of  , 

dated  the  day  of  [if  recorded,  specify  register  and 

date  ofrecording\  do  hereby  assume  G  H[or  G  H  and  /  A^  as  a  trus- 
tee [or  trustees]  under  the  said  trust-disposition  and  settlement  \pr  other 
deed\ ;  and  I  [or  we]  dispone  and  convey  to  myself  [or  ourselves]  and 
the  said  G  H  [or  tP  7/and  /AT]  as  trustees  under  the  said  trust-dispo- 
sition and  settlement  [or  other  deed],  and  the  survivors  or  survivor,  and 
the  heirs  of  the  last  survivor,  the  majority  while  more  than  two  are  act- 
ing being  a  quorum,  all  and  sundry  the  whole  trust-estate  and  effects, 
heritable  and  moveable,  real  and  personal,  of  every  description,  or 
wherever  situated,  at  present  belonging  to  or  under  my  [or  our]  control 
as  trustees  [or  surviving  trustees,  or  otherwise  as  the  ccue  mety  be\  under 
the  said  trust-disposition  and  settlement,  together  with  the  whole 
vouchers,  titles,  and  instructions  thereof.  [Then  may  follow,  if  wished^ 
special  conveyances  of  heritable  or  personal  property,  with  the  usual 
clauses  of  a  conveyance  applicable  to  such  property,  and  as  the  ccue  may 
require.]  And  we  consent  to  registration  hereof  for  preservation,  and 
also  in  the  general  or  particular  [or  burgh]  register  of  sasines  for  publi- 
cation.— In  witness  whereof  [testing  clause  in  the  usual  fomi^ 
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8. — An  Act  to  provide  for  t/ie  Appointment  of  Judicial  Factors 
in  Slieriff  Courts  in  Scotland  (43  and  44  Vict,  cap.  4). — 
[gtK  July  1880.] 

Whereas  an  Act  was  passed  in  the  session  of  the  twelfth  and 
thirteenth  years  of  the  reign  of  Her  present  Majesty,  chapter  fifty-one, 
intituled  "An  Act  for  the  better  protection  of  the  property  of  pupils, 
absent  persons,  and  persons  under  mental  incapacity  in  Scotland  :  '* 

And  whereas  it  is  expedient  that  Sheriffs  in  Scotland  should  be 
empowered  to  appoint  Judicial  Factors  in  cases  ot  estates  of  small 
value  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal, 
and  Commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  as  follows  : 

L  Short  Title, — This  Act  may  be  cited  for  all  purposes  as  the 
Judicial  Factors  (Scotland)  Act  i88a 

2.  Commencement  of  Act, — This  Act  shall  commence  to  have  effect 
on  the  first  day  of  January  One  thousand  eight  hundred  and  eighty-one, 
which  day  is  hereinafter  referred  to  as  the  conmiencement  of  this  Act. 

3.  Interpretation  of  Terms, — In  this  Act  the  following  words  and 
expressions  shall  have  the  meanings  hereinafter  assigned  to  them, 
unless  there  be  something  in  the  subject  or  context  repugnant  to  such 
construction  ;  that  is  to  say. 

The  expression  "Judicial  Factor"  shall  mean  factor  loco  tutoris  and 
curator  bonis : 

The  expressions  "Accountant  of  the  Court  of  Session"  or  ** Ac- 
countant," shall  mean  the  Accountant  of  the  Court  of  Session 
appointed  under  the  recited  Act : 

The  expression  "  prescribed "  means  prescribed  by  the  regulations 
which  the  Court  of  Session  are  by  this  Act  authorised  to  make 
from  time  to  time  by  Act  of  Sederunt : 

The  expression  "  Lord  Ordinary "  shall  mean  the  Lord  Ordinary  in 
the  Court  of  Session  discharging  the  duties  of  Junior  Lord 
Ordinary  in  time  of  session,  and  the  Lord  Ordinary  on  the  Bills 
in  the  time  of  vacation  : 

*'  Estate  "  shall  include  all  property  and  funds,  and  all  rights  heritable 
and  moveable. 

4.  Sheriff  Empowered  to  Appoint  Judicial  Factors  in  small  Estates, 
— From  and  after  the  commencement  of  this  Act  it  shall  be  competent 
for  Sheriffs  in  the  several  Sheriff  Courts  in  Scotland,  or  for  their  substi- 
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tutes,  and  they  are  hereby  authorised  and  empowered,  to  appoint 
Judicial  Factors  in  cases  of  estates  the  yearly  value  of  which  (heritable 
and  moveable  estate  being  taken  together)  does  not  exceed  one  hundred 
pounds,  and  every  Sheriff  and  Sheriff-Substitute  respectively  shall  ha\*e 
and  may  exercise  over  and  with  regard  to  Judicial  Factors  appointed  in 
the  Sheriff  Court  the  same  powers  and  authorities  that  under  the  recited 
Act  either  Division  of  the  Court  of  Session  or  the  Lord  Ordinary  re- 
spectively have  and  may  exercise  under  the  recited  Act  over  and  wth 
regard  to  Judicial  Factors  appointed  in  the  Court  of  Session  ;  and  for 
the  purposes  of  this  enactment  the  following  provisions  shall  have  effect; 
that  is  to  say, 

1.  Until  otherwise  prescribed,  proceedings  for  appointment  of  Judicial 

Factors  in  the  Sheriff  Court  shall  commence  by  petition  to  be 
presented  to  the  Sheriff  or  Sheriff-Substitute  of  the  county  in 
which  the  pupil  or  insane  person  is  resident,  as  nearly  as  may  be 
in  the  form  in  use  in  ordinary  actions  in  that  Court,  and  shall 
thereafter  be  conducted  therein  as  nearly  as  may  be  in  the  same 
form  and  manner  in  which  proceedings  under  the  recited  Act  arc 
conducted  before  the  Lord  Ordinary  : 

2.  In  estimating  the  yearly  value  of  the  estate,  the  yearly  value  of 

any  lands  and  heritages  shall  be  taken  to  be  the  yearly  rent  or 
value  of  the  same  as  entered  in  the  valuation  roll  for  the  count)* 
or  burgh  in  which  the  same  are  situated  in  force  for  the  time 
under  the  provisions  of  the  Act  of  the  session  of  the  seventeenth 
and  eighteenth  years  of  the  reign  of  Her  present  Majest)*, 
chapter  ninety-one,  and  the  Acts  amending  the  same,  and  the 
yearly  value  of  any  moveable  estate  shall  be  taken  to  be  the 
amount  of  the  yearly  interest  on  the  estimated  value  of  the  same 
at  four  pounds  per  centum  per  annum  ;  and  the  yearly  value  of 
any  estate,  or  any  portion  thereof,  which  cannot  be  ascertained 
in  either  of  the  foregoing  manners,  shall  be  ascertained  in  such 
manner  as  the  Sheriff  or  Sheriff-Substitute  shall  think  fit : 

3.  Before  appointing  a  Judical  Factor  on  any  estate  under  the  pro- 

visions of  this  Act  the  Sheriff  or  Sheriff-Substitute  shall  be  satis- 
fied, by  reasonable  evidence  adduced  before  him,  that  the  yearly 
value  of  such  estate  (heritable  and  moveable  estate  being  taken 
together)  does  not  exceed  one  hundred  pounds ;  and  in  making 
any  such  appointment  he  shall  make  a  finding  in  his  interlocutor 
to  that  effect,  which  shall  be  final ;  and  no  such  appointment 
once  made  shall  fall  in  respect  of  it  afterwards  appearing  that 
such  yearly  value  did  exceed  one  hundred  pounds  : 

4.  Subject  to  such  rules  as  may  from  time  to  time  be  made  by  Act  of 

Sederunt  as  hereinafter  provided,  the  whole  provisions  of  the 
recited  Act,  and  any  Acts  amending  the  same,  and  any  Acts  of 
Sederunt  made  in  terms  thereof  applicable  to  Judicial  Factors 


Appx.]  43  AND  44  VICT.  CAP.  4.  561 

appointed  in  the  Court  of  Session  shall  apply  as  nearly  as  may 
be  to  Judicial  Factors  appointed  in  the  Sheriff  Court  : 

5.  In  all  cases  of  any  appeal  or  reclaiming-note  being  competent  from 

a  determination  of  the  Lord  Ordinary  in  the  Court  of  Session  to 
a  Division  of  the  Inner  House  of  that  Court,  an  appeal  shall  be 
competent  in  the  like  cases  from  a  determination  by  a  Sheriff- 
Substitute  to  the  Sheriff,  and  in  all  cases  of  the  Accountant  of 
the  Court  of  Session  being  bound  to  make  any  report  to  the 
Lord  Ordinary  in  the  Court  of  Session  he  shall  be  bound  in  the 
like  case  to  make  his  report  to  a  Sheriff  or  Sheriff-Substitute : 

6.  Until  otherwise  prescribed,  proceedings  in  the  fixing  of  caution,  in 

applying  for  special  powers,  in  the  auditing  of  accounts,  in  the 
exoneration  and  discharge  or  removal  of  Judicial  Factors,  and 
all  other  proceedings  necessary  for  the  management  of  the 
estates  dealt  with  under  this  Act,  shall  be  taken  in  the  Sheriff 
Court  in  as  nearly  as  may  be  the  same  form  and  manner  in  which 
the  like  proceedings  are  taken  before  the  Lord  Ordinary : 

7.  It  shall  be  the  duty  of  the  Accountant,  when  it  appears  to  him  that 

there  is  a  diversity  of  judgment  or  practice  in  proceedings  in 
Judicial  Factories  in  the  Sheriff  Courts  which  it  would  be  im- 
portant to  put  an  end  to,  to  report  the  same  to  the  First  Division 
of  the  Court  of  Session,  specifying  the  proceedings  in  which  such 
diversity  appeared,  and  asking  for  a  rule  to  be  laid  down  to 
secure  uniformity  of  judgment  or  practice  in  such  proceedings, 
and  the  Court  shall  consider  such  report,  and  if  they  shall  see  fit 
shall  lay  down  such  a  rule  accordingly,  which  rule  the  several 
Sheriffs  and  their  Substitutes  shall  be  bound  to  observe  : 

8.  Decrees  in  absence  shall  not  be  opened  up  after  the  elapse  of 

twelve  months : 

9.  It  shall  be  competent  for  the  Sheriff  or  for  the  Court  of  Session, 

upon  the  application  of  any  person  interested,  to  recall  any 
appointment  made  under  this  Act : 
la  The  decision  of  the  Sheriff  in  all  cases  under  this  Act  shall  be 
final,  and  the  decision  of  the  Court  of  Session  in  all  applications 
for  recall  of  appointments  under  this  Act  shall  be  final. 

5.  Power  to  Pass  Acts  of  Sederunt. — It  shall  be  competent  to  the 
Court  of  Session,  and  they  are  hereby  authorised  and  required,  from 
time  to  time  to  pass  such  Acts  of  Sederunt  as  shall  be  necessary  or 
proper  for  regulating  or  prescribing  the  manner  of  appointing  Judicial 
Factors  in  the  Sheriff  Courts,  and  of  finding  caution  by  such  Judicial 
Factors,  and  the  manner  in  which  such  Judicial  Factors  shall  discharge 
their  duties,  and  the  manner  in  which  the  Accountant  shall  discharge 
his  duties,  and  the  forms  of  process  to  be  used  in  pursuance  of  this  Act, 
and  the  manner  of  verifying  by  affidavit,  declaration,  certificate,  or 
otherwise  the  sufficiency  of  the  caution  offered  for  Judicial  Factors  in 

2N 
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the  Sheriff  Courts,  and  all  other  matters  requisite  for  more  effectually 
carrying  out  the  purposes  of  this  Act. 

6.  Fees  Payable  by  Estates  Deriving  Benefit  from  Act — ^There  shall 
be  payable  into  the  fee  fiind  established  under  the  recited  Act,  by  ead 
estate  under  charge  of  a  Judicial  Factor  appointed  under  this  Act,  sud 
fees  as  shall  from  time  to  time  be  authorised  by  the  Court  of  Session, 
having  due  regard  to  the  sums  required  for  the  purposes  of  this  Act  and 
to  the  interests  of  the  estates  to  be  benefited  thereby  ;  and  out  of  the 
said  fee  fund  it  shall  be  lawfid  for  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  to  make  such  additions  as  they  shall  think  fit  to  the 
salaries  of  the  Accountant  and  clerks  appointed  and  acting  under  the 
recited  Act,  and  to  grant  such  salary  or  salaries  as  shall  seem  proper  to 
any  other  clerk  or  clerks  whom  the  said  Conmiissioners  shall  think  fit 
to  appoint  for  the  purposes  of  this  Act- 


IL— ACTS  OF  SEDERUNT. 


I. — Act  concerning  Factors  appointed  by  the  Lords  on  the 
Estates  of  Pupils  not  having  Tutors ^  and  ot/iers. — [13th 
February  17  30.] 

The  Lords  of  Council  and  Session,  considering  that  they  have  been 
often  applied  to  for  appointing  factors  on  the  estates  of  pupils  not  having 
tutors,  and  of  persons  absent  that  have  not  sufficiently  empowered  per- 
sons to  act  for  them,  or  who  are  under  some  incapacity  for  the  time  to 
manage  their  own  estates,  to  the  end  that  the  estates  of  such  pupils  or 
persons  may  not  suffer  in  the  meantime,  but  be  preserved  for  their  be- 
hoof, and  of  all  having  interest  therein :  Therefore,  that  such  persons 
may  be  under  due  regulations  and  security  for  the  faithful  and  punctual 
fulfilling  of  their  trust,  the  said  Lords  of  Council  and  Session  do  hereby 
declare  and  ordain.  That  all  such  factors  as  aforesaid,  appointed  and 
authorised  by  them,  shall  be  liable  to  pay  and  perform  as  follows  : — 

1.  Such  factor  shall  be  liable  for  the  annual  rents  of  all  rents  and 
profits  whatsoever  which  he  shall  recover  or  by  diligence  might  have 
recovered ;  and  that  from  and  after  the  space  of  one  year  after  the  said 
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rents  and  profits  became  due,  or  might  have  been  recovered,  as  said  is, 
and  until  he  make  due  payment  of  the  same. 

2.  Such  factor,  shall  within  six  months  after  extracting  his  factory, 
make  a  distinct  and  special  rental  of  the  estate  committed  to  his 
management,  and  lodge  the  same  in  the  hands  of  the  clerk  to  the  act 
appointing  and  authorising  him  to  be  factor  on  the  said  estate,  where  it 
shall  lie  and  be  made  forthcoming,  and  the  inspection  and  perusal 
thereof  be  allowed  unto  all  persons  having  interest,  without  fee  or 
reward,  to  the  end  the  same  may  be  examined  and  the  said  factor 
charged  thereby,  or  otherwise,  as  shall  be  found  just. 

3.  When  any  alteration  happens  in  the  said  rental  by  lowering  any 
part  of  the  rent  (which  is  only  to  be  done  according  to  the  rules  of  law), 
or  by  any  increase  of  the  same  from  improvements  or  discoveries  or 
other  addition,  an  account  of  such  alteration  shall,  within  three  months 
of  its  happening,  be  by  the  said  factor  put  in  the  hands  of  the  said 
clerk,  in  manner,  and  to  the  ends  above  mentioned ;  and  if  the  said 
rental  given  in  by  the  factor  shall  be  found  deficient,  or  if  he  omit  to 
add  any  increase  thereof,  he  shall  be  decerned  in  the  double  of  such 
deficiency  and  omission  respectively. 

4.  Such  factor  shall  once  every  year  give  in  a  scheme  of  his  ac- 
compts,  charge  and  discharge,  to  the  clerk  aforesaid,  that  all  concerned 
may  have  access  to  see,  and  examine,  and  provide  themselves  with 
proper  means  of  checking  the  same,  wherein  if  the  factor  fail,  he  shall 
be  liable  to  such  a  mulct  as  the  Lords  of  Session  shall  modify,  not 
being  under  an  half-year's  salary. 

5.  When  bonds,  bills,  notes,  or  obligations  of  any  sort,  for  money  or 
effects,  are  under  the  factory,  the  said  factor  shall  make  a  list  or  inven- 
tary  thereof  bearing  the  names  of  the  creditor  and  debitor,  conveyances 
thereof,  the  sum  of  money  or  the  thing  due,  the  date,  the  terms  of  pay- 
ment, and  the  term  from  whence  annual  rent  runs,  and  from  whence  it 
is  then  resting,  so  far  as  he  can  discover ;  which  list  and  inventary,  and 
an  accompt  of  the  alterations  that  shall  happen  therein,  shall,  by  the 
said  factor,  be  put  in  the  clerk's  hands  respectively  at  the  times,  to  the 
ends,  and  in  the  manner,  and  under  the  certifications  respectively  afore- 
said. 

6.  If  corns,  cattle,  outsight  or  insight  plenishing,  or  moveables  of 
any  sort,  shall  be  under  the  factory,  the  said  factor  shall  make  inventary 
thereof  expressing  all  the  particulars  and  the  quantity  and  quality  or 
condition  of  the  same ;  which  inventary,  and  an  accompt  of  such  altera- 
tions as  shall  happen  therein,  expressing  whence  the  alterations  arose 
and  the  price  or  value  got  for  any  of  the  said  moveables  that  have  been 
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disposed  of,  shall  likewise  be  put  in  the  said  clerk's  hands  respectively 
at  the  time,  to  the  ends,  and  in  manner,  and  under  the  certifications 
respectively  aforesaid ;  and  the  said  factor  shall  be  obliged  to  manage 
such  obligations  for  money  or  effects,  and  to  manage  or  dispose  of  such 
moveables,  according  to  the  rules  of  law  and  as  prudence  requires,  for 
the  benefit  of  the  proprietor  and  all  having  interest 

7.  Where  it  is  necessary  by  law  that  such  money,  or  effects,  or  men-c- 
ables should  be  confirmed,  the  said  factor  may  confirm  the  same  in  his 
own  name  as  executor-dative,  and  as  factor  appointed  by  the  Lords  of 
Council  and  Session  on  the  estate  of  such  a  person,  and  for  the  use  and 
behoof  of  the  said  person  and  of  all  that  have  or  shall  have  interest, 
unless  some  other  person  having  a  title  offer  to  confirm,  and  shall  put 
in  the  said  clerk's  hands  a  just  and  full  copy  of  the  said  testament,  and 
of  all  eiks  he  may  afterwards  make  thereto,  within  the  space  of  three 
months  after  the  confirmation,  and  that  under  the  penalty  of  such  a 
mulct  as  the  said  Lords  shall  modify. 

8.  Such  factor  shall  have  power  to  grant  tacks  or  leases,  to  continue 
during  all  the  time  that  the  estate  set  in  tack  shall  remain  under  the 
inspection  of  the  said  Lords  of  Session,  and  for  one  year  further. 

9.  Such  factor  shall  make  payment  of  his  intromissions  to  such  person 
or  persons,  and  at  such  times,  as  the  said  Lords,  shall  in  the  &ctory  or 
otherwise,  appoint. 

10.  If  the  factor  fail  in  any  part  of  the  premises,  it  shall  be  a  ground 
of  removing  him,  without  prejudice  of  the  several  particular  certifications 
aforesaid. 

IL  In  the  bond  of  cautionry  for  such  factor,  he  and  his  cautioner 
shall  be  bound  conjunctly  and  severally,  and  be  obliged  for  the  said 
factor's  observing  the  rules  and  instructions  appointed  and  ordained  by 
this  Act,  or  that  he  shall  be  otherwise  liable  to  in  law. 

12.  This  Act  shall  extend  to  all  factors  to  be  henceforth  appointed 
and  authorised  by  the  said  Lords,  except  such  factors  as  are  regulated 
by  former  Acts  of  Sederunt.* 

And  the  Lords  ordain  this  Act  of  Sederunt  to  be  recorded  in  the 
Books  of  Sederunt,  and  printed  and  published  in  the  ordinary  manner. 


*  The  previous  Acts  of  Sederunt  alluded  to  are  virtually  superseded  by  this  Act 
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2.— An  Act  of  Sederunt  for  Repealing  certain  Acts  of  Sederunt, 
of  date  the  12th  day  of  November  1825,  and  subsequent 
dates,  passed  for  Regulating  the  Fomis  of  Process  in  t/ie 
Court  of  Session,  in  pursuance  of  tJie  Statute  6  Geo.  IV. 
cap.  1 20 ;  for  Consolidating  the  Enactments  contained  in 
said  Acts ;  and  also  for  furt/ter  Improving  the  Forms 
in  said  Court. — [i  ith  July  1828.] 

Remits  to  the  Lord  Ordinary.— AnA  whereas,  in  certain  Inner 
House  causes,  it  is  expedient  that  the  same  should  be  remitted  to  the 
Lord  Ordinary  for  the  purpose  of  being  prepared  and  reported  by  him 
for  the  decision  of  the  Court,  it  is  enacted  and  declared  :— 

83.  Proceedings  of  Freeholders.  Presenting  and  Remitting  Petitions 
and  Complaints. — That  in  petitions  and  complaints  against  the  proceed- 
ings of  freeholders,  either  at  Michaelmas  Head  Courts,  or  at  elections  of 
Members  of  Parliament,  the  petition  and  complaint  shall  be  presented 
according  to  the  form  at  present  established ;  and  the  Court  shall  pro- 
nounce an  interlocutor  ordering  service  thereof,  and  answers  to  be  put 
in,  in  writing,  within  fifteen  days  after  service,  and  at  the  same  time 
remitting  the  case  de  piano  to  the  Junior  Lord  Ordinary ;  but  with 
power  to  the  Court  to  remit  such  petitions  and  complaints  to  any  of  the 
other  Lords  Ordinary,  as  nearly  in  rotation  as  may  be,  if  at  any  time,  in 
consequence  of  the  accumulation  of  such  proceedings,  or  from  any  other 
cause,  it  shall  seem  expedient  so  to  do ;  and  with  power  also  to  the 
Court,  or  Lord  Ordinary,  to  remit  any  such  petition  and  complaint  to  any 
other  Lord  Ordinary  ob  contingentiam. 

84.  Procedure  after  Remit  where  Cause  turns  on  Matter  of  Fact. 
Procedure  after  Remit. — That  after  the  time  allowed  for  answers,  or 
after  answers  have  been  given  in,  the  cause  shall  be  enrolled  before  the 
Lord  Ordinary,  who  shall  proceed  to  prepare  the  same,  according  to  the 
nature  of  it,  as  nearly  as  possible  in  conformity  with  the  form  in  other 
processes  :  Provided  always,  that  in  case  of  no  answers  being  given  in, 
or  in  case  of  failure  of  either  party  to  comply  with  any  other  order  to  be 
made  by  the  Lord  Ordinary,  it  shall  be  competent  to  his  Lordship  to  re- 
port the  cause  to  the  Court,  in  order  that  judgment  may  be  given  in 
absence,  or  upon  failure  of  complying  with  any  order,  as  the  case  may 
require. 

85.  When  Cause  involves  a  Point  of  Law. — That  if  the  cause  shall 
appear  to  turn  merely  on  a  point  of  law,  the  Lord  Ordinary  shall  order 
notes  of  pleas ;  and  thereafter  shall  take  them,  with  the  petition  and 
complaint  and  answers,  to  report,  either  with  or  without  cases,  as  he 
shall  judge  proper. 
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86.  Lord  Ordinary  may  Report  on  Cases  or  Remit  to  the  Jury  Court. 
— ^That  the  Lord  Ordinary,  if  he  shall  deem  it  expedient,  may  order  con- 
descendence and  answers,  with  notes  of  pleas ;  and  thereafter,  if  neces- 
sary, frame  and  send  an  issue  or  issues  to  the  Jury  Court,  or  he  may 
remit  the  cause  to  the  Jury  Court  to  prepare  an  issue  or  issues,  or  he  may 
take  the  cause  to  report  as  above,  either  with  or  without  cases. 

87.  Papers  for  Report  to  be  Printed. — That  the  condescendence  and 
answers  and  notes  of  pleas,  with  the  issues  and  verdict,  if  any,  shall  be 
printed  and  taken  to  report  along  with  the  petition  and  complaint,  and 
answers  to  it 

88.  RoycU  Burghs  Petitions  and  Complainis. — ^With  r^ard  to  peti- 
tions and  complaints  against  the  proceedings  of  magistrates  and  councils 
of  royal  burghs  in  matters  of  election,  it  is  enacted.  That  the  same  fonn 
of  proceedings  shall  be  observed,  as  nearly  as  may  be,  as  in  petitions 
and  complaints  against  the  proceedings  of  freeholders. 

89.  Petitions  and  Complaints  for  Malversation,  Breach  of  Interdict 
— With  regard  to  petitions  and  complaints  against  magistrates  or  officen 
of  the  law,  or  against  members  of  the  College  of  Justice,  or  judicial 
fiactors,  or  factors  loco  tutoris,  or  other  managers  appointed  by  the 
Court,  for  malversation,  and  with  regard  to  petitions  and  complaints  for 
breach  of  interdict  or  contempt  of  Court,  it  is  enacted  and  declared, 
That,  as  nearly  as  the  nature  of  the  cause  will  allow,  the  same  form  of 
procedure  shall  be  observed  as  that  above  prescribed  :  Provided  always, 
that  in  such  causes  the  Lord  Ordinary,  in  taking  them  to  report,  shall 
do  so  upon  cases  :  And  provided  also,  that  in  any  of  these  causes  it 
shall  be  competent  to  the  Court  to  hear  and  decide  according  as  the  cir- 
cumstances of  the  case  may  require,  without  making  any  remit  to  the 
Lord  Ordinary. 

90.  Fraudulent  Bankrt^tcy. — In  petitions  and  complaints  for  fraudn- 
lent  bankruptcy  it  is  enacted  and  declared.  That  the  petition  and  com- 
plaint shall  be  given  into  the  Court  as  at  present,  who  shall  pronounce 
an  interlocutor  ordering  service  thereof  and  answers  in  writing  to  be 
put  in,  and  at  the  same  time  remitting  to  the  Junior  Lord  Ordinary,  who 
shall  hear  the  parties  and  prepare  the  cause,  either  by  a  remit  to  an  ac- 
countant to  examine  the  books  of  the  bankrupt  and  to  report,  or  by 
ordering  condescendence  and  answers ;  the  accountant's  report,  or  the 
condescendence  and  answers,  to  be  printed  and  reported,  when  counsel 
shall  be  heard  if  the  parties  require  it,  and  judgment  pronounced  as  ac- 
cords, or  such  further  proof  or  investigation  ordered  as  the  Court  may 
deem  necessary  and  competent,  either  by  remit  to  the  Jury  Court  or 
otherwise,  as  the  Court  may  see  cause. 
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3. — Act  of  Sederunt  in  pursuatice  of  tlie  Statute  for  the  better 
Protection  of  the  Property  of  Pupils  and  others. — [nth 
December  1849.] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers 
vested  in  them  by  the  Act  of  Parliament  passed  in  the  12th  and  13th 
year  of  Her  present  Majesty's  reign,  chapter  51,  intituled  "An  Act  for 
the  better  protection  of  the  property  of  pupils,  absent  persons,  and  per- 
sons under  mental  incapacity  in  Scotland,"  do  hereby  enact  and  declare 
as  follows : — 

1.  That  every  petition  to  be  presented  to  either  Division  of  the 
Court  of  Session  for  the  appointment  of  any  factor  loco  tutorisy  factor 
loco  absentiSy  or  curator  bonis,  shall,  when  boxed  to  the  Judges  and 
clerk  of  process,  be  also  boxed  to  the  Accountant  of  the  Court  of 
Session,  and  unless  marked  by  the  boxing-clerk  as  duly  boxed  shall  not 
be  received  by  the  clerk. 

2.  That,  when  not  otherwise  expressed  in  the  interlocutor  appointing 
a  factor  or  curator  on  such  petition,  the  time  for  finding  caution  shall 
be  one  calendar  month  from  the  date  of  such  appointment ;  the  Court 
hereby  reserving  power,  on  cause  shown,  by  application  made  at  any 
time  before  expiry  of  that  month,  to  prorogate  the  time  for  finding 
caution. 

3.  That  all  applications  for  special  powers  by  factors  or  curators 
bonis  foresaid,  or  by  tutors  or  curators  coming  within  the  provisions  of 
the  Act,  shall  be  made  to  the  Junior  Lord  Ordinary  in  the  manner  and 
form  prescribed  or  permitted  by  the  7th  and  8th  sections  of  the  statute ; 
and  the  Lord  Ordinary  shall,  before  reporting  such  applications  to  the 
Court,  order  such  intimations  to  be  made  as  he  may  deem  proper,  and 
may  report  the  same,  either  with  or  without  ordering  the  papers  to  be 
printed  and  boxed  to  the  Court,  as  the  circumstances  may  require. 

4.  The  principal  Clerks  of  Session  are  authorised  and  directed  to 
transmit  to  the  Accountant  at  all  times,  on  his  requisition,  the  proceed- 
ings, or  such  part  thereof  as  he  may  require,  in  all  processes  of  judicial 
factory  or  other  processes  embraced  by  the  said  Act,  whether  depending 
now  or  to  depend  hereafter,  in  so  far  as  such  proceedings  may  not  be 
required  for  the  use  of  the  Court ;  and  the  senior  principal  Clerk  of 
Session  is  hereby  authorised  to  transmit  to  the  Accountant  the  principal 
return  made  by  the  Clerks  of  Session  to  the  Court  regarding  judicial 
^ctories,  dated  on  the  31st  day  of  January  1849. 

5.  That  the  bond  of  caution  to  be  lodged  for  any  factor  loco  tutoris 
or  factor  loco  absentis  or  curator  bonis  shall  be  forthwith  transmitted  by 
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the  clerk  of  process  to  the  Accountant,  and  the  factory  shall  be  entered 
in  his  books. 

6.  That  upon  the  issuing  of  any  gift  of  tutory-dative  the  Queen's  and 
Lord  Treasurer's  Remembrancer  shall  forthwith  transmit  a  copy  of  the 
bond  of  caution  to  the  Accountant,  who  shall  enter  the  appointment  in 
his  books. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  the  usual  manner. 

(Signed)  D.  BOYLE,  LP.D. 


4. — Act  of  Sederunt  for  Regulating  the  Fees  to  be  received 
by  the  Accountafit  of  Court  under  the  Statute  for  the 
better  Protection  of  the  Property  of  Pupils  and  O titers.— 
[ist  February  1850.] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers  vested 
in  them  by  the  Act  of  Parliament  passed  in  the  12th  and  13th  year  of 
Her  present  Majesty's  reign,  chapter  51,  intituled  *' An  Act  for  the  better 
protection  of  the  property  of  pupils,  absent  persons,  and  persons  under 
mental  incapacity  in  Scotland,"  do  hereby  enact  and  declare  as 
follows : — 

1.  That,  until  further  provision  shall  be  made,  in  regard  to  the  fees 
to  be  exacted  by  the  Accountant,  he  shall  be  entitled  to  levy  fees  not 
exceeding  those  stated  in  the  subjoined  table,  and  as  much  less  as  the 
case  may  require  in  respect  of  the  value  or  other  circumstances  of  the 
individual  estate,  and  also  in  respect  of  the  state  of  the  fee-fimd— the 
fees  for  auditing  accounts  being  in  each  case  chargeable  according  to 
what  may  be  just,  but  within  these  limits  and  under  the  sanction  of  the 
Auditor  of  Court,  and  being  subject  to  a  right  of  objection  on  the  part 
of  the  factor  or  tutor  or  curator  or  any  party  interested  in  the  estate,  by 
a  note  of  objections  to  that  Division  of  the  Court  to  which  the  case  may 
belong. 

2.  But  in  all  cases  where  the  Accountant  shall  be  of  opinion  that  a 
higher  fee  shall  be  charged,  he  shall  report  that  matter  to  the  Lord 
Ordinary  or  the  Court,  who  shall  have  power  to  decide  thereon :  And 
where  the  fee  of  auditing  an  account  or  any  other  fee  has  been  increased 
or  occasioned  by  the  factor's  fault,  the  Accountant  shall  diminish  the 
factor's  fee  to  the  extent  of  such  loss ;  or  where  the  circumstances  do 
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not  admit  of  this,  and  the  factor  does  not  indemnify  the  estate  volun- 
tarily for  such  loss,  the  Accountant  shall  report  the  matter  to  the  Court 

And  the  Lords  appoint  this  Act  of  Sederunt  and  relative  Table  of 
Fees  to  be  recorded  in  the  Sederunt-Book,  and  printed  and  published  in 
the  usual  manner. 

(Signed)  D.  BOYLE,  LP  J), 


TABLE  OF  THE  Highest  Amount  of  Fees  to  be  charged  by  the 
Accountant,  unless  under  special  authority  in  each  case 
FROM  the  Lord  Ordinary  or  the  Court. 

Head  ist, — Fees  on  lodging  Papers, 

Fee  on  lodging  rental,  .  .  .  .  .    ;^o    2    6 

Fee  on  lodging  account  and  vouchers,  .  .  .026 

Fee  on  lodging  application  for  special  powers,  or  other 

paper  not  above  mentioned,  .  .  .  .026 

Fee  on  lodging  receipts  for  consigned  money,  .  .026 

Besides  is.  for  each  ;^ioo  of  the  amount,  but  the  fee  not  to  exceed 
in  all  ;^2,  2s. 

Head  2d, — Fees  for  Searches  and  delivering  up  or  exhibiting 

Documents. 

For  each  search  for  a  bond,  rental,  or  other  document,  a  fee 

of     .  .  .  .  •  •    £fi    5    ^ 

For  each  search  of  the  records  of  subsisting  or  of  new  fac- 
tories, or  any  information  therein  contained,        .  .026 

For  exhibition  or  delivery  of  bank  receipts,  under  warrant 

of  the  Court,  &c.     .  .  .  .  .  .026 

And  IS.  for  each  £\qo  oi  money  uplifted,  but  not  to  exceed  in  all 

I2,  2S. 

Hecui  yd, — For  Copies  of  Papers, 

2s.  6d.  for  the  first  sheet,  besides  the  ordinary  copying  fees,  as 
specified  in  the  Act  of  Sederunt  19th  December  1835. 

Head  4M. — For  Audits, 

For  auditing  each  account,  a  fee  of    .  .  .  .    ;^o  10    6 

Besides  not  more  than  seven  per  cent,  on  the  factor's  commission 
as  allowed ;  or  in  case  there  is  no  factor's  commission  allowed,  or  less 
than  full  factor's  commission,  then  not  more  than  seven  per  cent,  on 
what  would  have  been  the  factor's  commission,  if  chargeable  and 
fully  allowed. 
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Head  5/A. 

Report  on  applications  for  final  discharge,     .  .  .    /o  10  6 

And  where  the  yearly  revenue  of  the  estate  is  above  jfisoo,  then 
;^i,  IS.    This  to  be  exclusive  of  fees  of  audit. 

Head  6th. 

Report  on  application  for  special  powers  in  ordinary  cases,  and  other 
reports,      .  .  .  .  .  .  .       ;£o  10   6 

In  cases  of  importance,  £1^  is.,  and  in  cases  of  importance  and 

difficulty,  £2^  2s. 

(Signed)        D,  BOYLE,  LP,D, 


5. — Act  of  Sederunt  for  Regulating  the  Procedure  of  Judicial 
Factors  under  the  Statute  19/A  and  20th  Vict,  cap,  79.— 
[2Sth  November  1857.] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers 
vested  in  them  by  the  164th  and  165th  sections  of  the  Act  of  Parliament 
passed  in  the  19th  and  20th  year  of  Her  present  Majesty's  reign,  cap. 
79,  intituled  "An  Act  to  amend  and  consolidate  the  laws  relating  to 
bankruptcy  in  Scotland,"  do  hereby  enact  and  declare  as  follows  :— 

1.  That  every  petition  presented  to  the  Court  under  sec.  164  of  s^d 
statute,  for  the  appointment  of  a  judicial  factor  on  the  estates  of  persons 
deceased,  shall  be  in  the  form,  and  as  nearly  as  may  be  in  the  terms, 
set  forth  in  the  Schedule  No.  L  hereto  annexed. 

2.  That  every  such  petition  shall  be  printed  and  boxed  according 
to  the  present  practice,  and  shall  be  also  boxed  for  the  Accountant  in 
Bankruptcy. 

3.  Besides  intimation  on  the  walls  and  minute-book  in  common 
form,  of  which  certificates  shall  be  produced,  intimation  shall  be  made 
in  the  Edinburgh  Gazette,  according  to  the  forms  in  Schedule  No.  II., 
and  a  full  copy  of  the  petition  shall  be  served  on  such  of  the  persons 
named  in  the  petition,  as  representatives  of  the  deceased,  as  are  not 
parties  thereto ;  and  a  copy  of  the  Edinburgh  Gazette,  containing  the 
intimation,  and  an  execution  or  acknowledgment  of  service  of  the  peti- 
tion, shall  be  produced  before  the  petition  is  disposed  of. 

4.  The  Court  shall  not  make  the  appointment  of  the  judicial  £ictor 
until  the  lapse  of  fourteen  days,  or  such  other  time  as  the  Court  may 


Appx.]  ACT  OF  SEDERUNT  1857.  S71 

fix,  after  both  the  publication  of  the  notice  in  the  Gazette  and  the  date 
of  service  (when  such  service  is  required)  of  the  petition  on  the  repre- 
sentatives of  the  deceased  :  Provided,  however,  that  the  Court,  if  in  any 
case  it  shall  see  cause  to  do  so,  may  make  an  interim  appointment  of 
such  factor  at  any  earlier  date. 

5.  The  judicial  factor,  before  extracting  his  appointment  and  enter- 
ing upon  the  administration  of  the  estate,  shall  find  caution  to  the 
satisfaction  of  the  Clerk  of  Court  for  his  intromissions  and  the  due  per- 
formance of  the  duties  of  his  office  ;  and  on  the  bond  of  caution  being 
executed,  it  shall  be  transmitted  by  the  clerk  to  the  process  to  the 
Accountant  in  Bankruptcy. 

6.  When  not  otherwise  expressed  in  the  interlocutor  appointing  the 
judicial  factor,  the  time  for  finding  caution  shall  be  limited  to  three 
weeks  from  the  date  of  appointment,  the  Court  reserving  power,  on 
cause  shown,  by  application  made  at  any  time  before  the  expiry  of  that 
period,  to  prorogate  the  time  for  finding  caution ;  and  in  case  of  failure 
to  find  caution  within  the  time  thus  allowed,  the  appointment  shall  ipso 
facto  fall. 

7.  On  the  death  or  insolvency  of  the  cautioner  of  any  factor,  such 
factor,  on  the  same  coming  to  his  knowledge,  shall  forthwith  give  notice 
in  writing  to  the  Accountant  in  Bankruptcy  of  such  death  or  insolvency, 
and  the  Accountant  shall,  as  soon  as  the  fact  shall  come  to  his  know- 
ledge by  means  of  such  notice  or  otherwise,  require  new  caution  to  be 
found. 

8.  The  factor  shall  immediately,  on  extracting  his  appointment,  pro- 
ceed to  inquire  into  and  ascertain  the  nature  and  extent  of  the  estate 
belonging  to  the  deceased,  and  shall  be  entitled  to  enter  into  immediate 
possession  of  the  same,  and  of  all  writs  and  documents  of  importance 
belonging  thereto ;  and  he  shall  make  up  such  titles  to  the  estate, 
heritable  and  moveable,  as  shall  enable  him  to  manage,  dispose  of,  and 
realise  the  same  in  terms  of  the  statute. 

9.  In  order  to  ascertain  the  claims  upon  the  estate  the  factor  shall, 
within  eight  days  of  extracting  his  appointment,  cause  to  be  inserted  in 
the  Edinburgh  Gazette  a  notice,  in  the  form,  or  as  nearly  as  may  be, 
set  forth  in  the  Schedule  No.  III.  hereto  annexed,  and  he  shall  also 
insert  a  similar  notice  in  such  newspapers  as  may  appear  to  him  to  be 
proper. 

10.  The  factor  shall  examine  the  claims  of  the  creditors  in  order  to 
ascertain  whether  the  debts  are  justly  due  from  the  estate  of  the  de- 
ceased, and  may  call  for  further  evidence  in  support  of  the  claims,  and 
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may,  if  he  sees  fit,  require  the  creditors  to  constitute  the  same  by 
decree  in  a  competent  Court,  in  an  action  to  which  the  £aictor  shaU  be 
called  as  a  defender. 

IL  The  factor  shall,  within  six  months  at  latest  from  the  date  on 
which  his  appointment  shall  have  been  extracted,  lodge  with  the  Ac- 
countant a  full  inventory  of  the  estate  of  the  deceased,  and  shall  pro- 
duce therewith  or  exhibit  all  such  writs  and  documents  of  importance 
belonging  to  the  estate  as  may  have  been  obtained  by  him,  and  shall 
at  the  same  time  report  a  state  of  the  debts  appearing  to  be  due  by  die 
deceased,  distinguishing  those  for  which  claims  have  been  lodged  by 
creditors,  and  the  evidence  upon  which  the  same  rest,  and  the  claims 
made  and  lodged  with  him  by  persons  interested  in  the  succession  of 
the  deceased,  and  the  grounds  thereof,  and  shall  append  thereto  a 
vidimus  of  the  estate  of  the  deceased,  estimating  the  probable  value 
thereof  when  realized,  and  the  amount  of  claims  of  creditors  thereon, 
and  of  other  persons  interested  in  the  succession ;  and  the  said  in- 
ventory, when  adjusted  and  signed  as  after  mentioned,  with  the  state  of 
debts  and  vidimus  of  the  estate,  shall  remain  in  the  possession  of  the 
Accountant ;  and  all  creditors  and  persons  interested  in  the  succession  of 
the  deceased,  or  their  agents,  shall  have  access  to  see  the  same  in  the 
hands  of  the  Accountant,  at  his  office. 

12.  The  Accountant,  before  adjusting,  approving,  and  signing  the 
inventory  of  the  estate  lodged  by  the  factor,  shall  examine  into  the 
same,  and  call  for  all  necessary  doctunents,  to  enable  him  to  ascertain 
the  circumstances  of  the  estate  and  the  sufficiency  of  the  inventory,  so 
that  it  may  form  a  clear  rule  of  charge  against  the  factor ;  and  if  at  any 
time  thereafter  any  new  claims  or  property  belonging  to  the  estate 
shall  be  discovered,  the  factor  shall  report  the  same  forthwith  to  the 
Accountant,  in  order  to  such  addition  or  alteration  being  made  on  the 
inventory  as  may  thereby  be  rendered  necessary. 

13.  The  inventory  of  the  estate  so  lodged,  when  adjusted  and  ap- 
proved of  by  the  Accountant,  shall  be  signed  by  him  and  the  factor,  and 
shall  form  the  charge  against  the  factor ;  and  the  Accountant  shall  then 
fix  within  what  period  the  factor  shall  prepare  a  state  of  funds  and 
scheme  of  division,  to  be  considered  and  approved  of  by  the  Court, 
with  power  to  the  Accountant  to  prorogate  the  time  for  preparing  such 
state  of  funds  and  scheme  of  division  as  shall  seem  to  him,  having  re- 
gard to  the  circumstances  of  the  case,  to  be  necessary  or  expedient 

• 

14.  When  the  factor  desires  special  powers  to  be  granted  to  him 
by  the  Court,  he  shall  submit  the  proposal  by  note  to  the  Accountant, 
who  after  making  such  inquiries  as  may  appear  to  him  to  be  proper, 
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shall  report  his  opinion  thereon  in  writing,  and  that  report  shall  be  pro- 
duced .with  the  application  to  the  Court. 

15.  When  the  Judicial  Factor  shall  have  prepared  the  state  of  funds 
and  scheme  of  division,  he  shall  lay  the  same  before  the  Accountant, 
along  with  all  writings  and  documents  upon  which  it  proceeds,  and 
shall  afford  to  the  Accountant  all  explanations  thereon  which  may  be 
required  by  him.  And  the  Accountant  shall  make  a  report  in  writing 
on  the  said  state  of  funds  and  scheme  of  division,  containing  such 
observations  thereon  as  he  shall  think  fit  and  proper  to  be  submitted  to 
the  Court. 

16.  Immediately  on  the  Accountant's  report  being  made,  the  factor 
shall  lodge  the  same  in  Court,  and  shall  transmit  to  each  person  who 
has  lodged  with  him  a  claim  on  the  estate  of  the  deceased  a  notice  by 
post  intimating  that  the  state  of  funds  and  scheme  of  division,  and  re- 
port thereon,  have  been  lodged  in  Court,  and  stating  the  amount  for  which 
the  creditor  has  been  ranked,  and  whether  his  claim  is  to  be  paid  in 
full,  or  by  a  dividend,  and  the  amount  thereof,  and  in  case  of  claims 
rejected,  stating  that  fact ;  and  a  notice,  according  to  the  form  in 
Schedule  No.  IV.  hereto  annexed,  shall  also  be  inserted  in  the  Edinburgh 
Gazette  ;  and  if  any  persons,  other  than  those  who  have  lodged  claims 
with  the  factor,  shall  be  stated  in  the  petition  to  the  Court,  or  in  the 
books,  deed  of  settlement,  or  other  papers  of  the  defunct,  to  be  creditors 
of  the  estate,  or  interested  therein,  or  if  the  factor  shall  otherwise  have 
reason  to  believe  that  other  persons  are  in  either  of  these  predicaments, 
he  shall  give  notice  by  letters,  through  the  post-office,  to  such  persons, 
that  no  dividend  is  allotted  to  them  in  the  scheme  of  dividend. 

17.  All  creditors  and  other  persons  interested  in  the  succession  of 
the  deceased  shall  be  entitled  to  examine  the  state  of  funds  and  scheme 
of  division  lodged  in  Court,  and  also  the  claims  and  the  vouchers,  or 
evidence  thereof,  lodged  with  the  factor;  and  any  creditor  or  other 
person  dissatisfied  with  the  state  of  funds  and  scheme  of  division  may 
lodge  a  note  of  objections  thereto,  signed  by  counsel,  with  the  clerk  of 
the  process,  within  three  weeks  from  the  last  date  of  such  notices ;  and 
till  the  lapse  of  said  period  of  three  weeks  the  Court  shall  not  be  moved 
to  approve  of  the  state  of  funds  and  scheme  of  division. 

18.  If  objections  are  lodged  to  the  state  of  funds  and  scheme  of 
division  the  Court  shall  dispose  of  the  same,  after  hearing  counsel  for 
the  objecting  creditors  and  judicial  factor,  and  making  all  necessary 
investigation  in  regard  to  the  same.  If  the  objections  be  sustained  to 
any  extent,  the  necessary  alterations  shall  be  made  on  the  said  state 
and  scheme. 
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19.  When  the  scheme  of  division  is  adjusted,  it  shall  be  approved  of 
by  the  Court ;  and  the  factor  shall  pay,  deliver,  or  convey  to  thej)arties 
therein  set  forth  the  sums  or  subjects  allocated  to  them  respectively  in 
the  said  scheme  of  division. 

20.  Where  a  partial  division  of  funds  among  the  creditors  who  have 
claimed  may  be  made  with  safety  to  the  interests  of  all  concerned,  the 
judicial  factor  may,  with  the  approval  of  the  Accountant,  prepare  a  state 
of  the  funds  and  first  scheme  of  division,  and  that  at  as  early  a  period 
after  the  time  notified  for  lodging  the  claims  of  creditors  upon  the 
estate  as  he  may  be  enabled  to  do  it ;  and  the  same  having  been  sub- 
mitted to  the  Accountant,  and  reported  on  by  him  to  the  Court,  and 
notice  having  been  given,  in  terms  of  section  16,  to  each  creditor,  of 
such  state  of  funds  and  first  scheme  of  division  having  been  lodged,  the 
Court  may,  six  months  having  elapsed  from  the  day  of  the  death  of  the 
deceased,  on  considering  the  same,  approve  of  that  scheme  of  division, 
and  the  factor  shall  pay,  deliver,  or  convey  in  terms  thereof:  Provided 
always,  that  dividends  corresponding  to  the  amount  of  the  claims  of 
creditors  whose  debts  have  not  at  that  period  been  admitted  by  the 
judicial  factor,  or  whose  debts  are  future  or  contingent,  and  also  the  fall 
amount  of  such  debts  as  are  claimed  as  preferable,  but  the  preference  is 
not  admitted  by  the  factor,  shall  be  retained  and  set  apart  to  meet  such 
claims  if  ultimately  sustained,  or  when  the  same  shall  become  payable 
or  prestable. 

21.  The  judicial  factor  shall  lodge  all  the  money  coming  into  his 
hands  in  some  one  of  the  banks  in  Scotland  established  by  Act  of 
Parliament  or  Royal  Charter,  in  a  separate  account  or  on  deposit,  such 
account  or  deposit  being  in  his  own  name  as  judicial  factor  on  the 
estate ;  and  the  factor  shall  not  keep  in  his  hands  more  than  £50  of 
money  belonging  to  the  estate  for  more  than  ten  days ;  and  it  shall  be 
the  duty  of  the  Accountant  to  report  to  the  Court  any  failure  of  the 
factor  in  this  respect 

22.  The  factor  shall  be  entitled,  out  of  the  first  of  the  funds  realised 
by  him,  and  without  waiting  for  the  expiry  of  six  months  from  the  death 
of  the  deceased,  to  pay  the  deathbed  and  funeral  expenses  of  the 
deceased,  rent,  taxes,  and  such  servants'  wages  as  are  privileged  debts, 
and  interest  becoming  due,  or  past  due,  to  creditors  having  preference 
over  the  estate. 

23.  When  the  inventory  of  the  estates  of  the  deceased  shall  be 
lodged  by  the  factor  with  the  Accountant,  a  term  shall  be  fixed  by  the 
Accountant  for  the  factor  lodging  his  first  account  of  charge  and  dis- 
charge of  his  intromissions  with  the  estate,  together  with  an  account- 
current  showing  the  state  of  the  money  in  his  hands  from  day  to  day, 
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in  order  to  the  same  being  examined  and  audited  by  the  Accountant ; 
and  so  long  as  the  factor's  management  of  the  estates  continues,  he 
shall,  once  a-year  or  oftener,  as  the  Accountant  may  direct  (the  dates  to 
be  fixed  by  the  Accountant),  render  to  him  similar  accounts  of  charge 
and  discharge  of  his  intromissions  with  the  estate  and  accounts-current, 
and  which  accounts  shall  be  accompanied  with  all  proper  vouchers,  and 
be  audited  by  the  Accountant 

24.  The  Accountant,  on  auditing  the  accounts,  shall  fix  the  amount 
of  the  factor's  commission  for  the  period  embraced  by  the  audit ;  and  if 
he  has  made  any  corrections  on  the  account,  he  shall,  if  required  by  the 
&ctor,  explain  such  corrections,  and  his  reasons  for  making  them. 

25.  The  factor,  when  he  shall  find  it  necessary  to  have  the  services 
of  a  law-agent  in  matters  properly  belonging  to  that  profession,  shall  be 
entitled  to  employ  one  not  connected  with  him  as  a  partner,  whose 
accounts  shall,  by  an  order  of  the  Accountant,  be  submitted  to  the 
Auditor  of  Court  for  taxation,  reserving  to  the  Accountant  to  disallow, 
upon  grounds  to  be  specified  by  him,  the  whole  or  any  part  of  accounts 
incurred  to  a  law-agent,  but  such  disallowance  to  be  subject  to  the 
review  of  the  Court  on  objections  thereto  by  the  factor ;  and  a  note  of 
such  objections  shall  be  lodged  and  boxed  within  ten  days  of  the 
Accountant's  deliverance  being  intimated  to  the  factor  or  his  known 
agent. 

2&  Any  outlays  incurred  by  the  Accountant  in  regard  to  special 
reports  made  by  him  to  the  Court,  shall,  by  order  or  decree  of  the 
Court,  form  a  charge  against  the  estate,  and  shall  be  satisfied  and  paid 
by  the  factor,  the  account  for  such  outlays  being  first  audited  by  the 
Auditor  of  Court,  unless  the  Court  shall  see  cause  to  subject  the  factor 
personally  in  the  whole  or  any  part  of  such  outlay  of  the  Accountant,  in 
which  case  the  factor  shall  be  bound  to  relieve  the  estate  of  such  out- 
lay. 

27.  If  the  factor  shall  misconduct  himself  or  fail  in  the  discharge  of 
his  duty,  he  shall  be  liable  to  the  forfeiture  of  the  whole  or  any  part  of 
his  commission,  and  to  removal  from  his  office,  and  to  payment  of  ex- 
penses, or  to  one  or  more  of  these  penalties,  as  the  Court  may  determine, 
besides  being  liable  in  reparation  of  any  loss  or  damage  sustained  by 
the  estate  in  consequence  of  his  misconduct  or  failure. 

*29.  (28.)  When  the  factor  shall  apply  to  the  Court  for  his  discharge, 
he  shall  present  a  petition  to  the  Court,  with  a  report  by  the  Accountant 

*  This  is  in  consequence  of  an  error  in  numbering  the  sections  in  the  authoritative 
copy. 
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regarding  his  management  of  the  estate  and  his  right  to  be  discharged 
of  his  office.  That  petition  shall  be  intimated  to  the  representatives  of 
the  deceased,  and  a  notice  thereof  shall  be  inserted  in  the  Edinburgh 
Gazette  in  the  terms  of  the  Schedule  No.  V.  hereto  annexed ;  and  the 
petition  shall  not  be  disposed  of  until  the  lapse  of  fourteen  days  after 
such  publication  in  the  Gazette ;  and  after  such  inquiry  as  may  be 
necessary,  the  Court  shall  dispose  of  the  petition ;  and  if  the  Court 
shall  grant  the  discharge,  they  shall  order  the  bond  of  caution  to  be 
delivered  up. 

*  30.  (29.)  All  proceedings  which  in  this  Act  are  appointed  to  take 
place  by  or  before  the  Court,  shall,  although  the  same  be  addressed  to 
the  Lords  of  Council  and  Session,  be  brought  before,  dealt  with,  and 
disposed  of  by  the  Junior  Lord  Ordinary  officiating  in  the  Outer  Housei 
or  by  the  Lord  Ordinary  officiating  on  the  Bills  in  time  of  vacation, 
subject  to  the  review  of  the  Inner  House,  in  conformity  with  the  4th 
section  of  the  Statute  20th  and  21st  Vict  cap.  56. 

And  the  Lords  appoint  this  Act  to  be  engrossed  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  the  usual  form. 

(Signed)        DUN.  M'NEILL,  LP,D. 


SCHEDULES  appended  to  the  foregoing  Act  of  Sederunt. 

No.  L 


.Division. 
.Clerk. 


Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  \here  state  the  names  and  designations  0/ the  petitioners^ 
and  whether  they  apply  in  the  character  of  creditors  or  0/  persons 
having  interest  in  the  succession  0/ the  party  deceased\. 

Humbly  Sheweth, — That  [naming  and  designing  the  pca^ty  deceased] 
died  on  the  day  of  ,  and  left  no  settlement  appointing 

trustees  or  other  parties  to  manage  his  estate,  or  part  thereof  [or  that 
the  trustees  or  other  parties  appointed  by  him  to  manage  his  estate  hazfe 
not  accepted  or  acted]. 

That  the  petitioner  (or  petitioners)  [here  state,  if  creditors,  the 
nature  and  amount  of  the  debt  due  to  them  by  the  deceased,  and  how  con- 
stituted, vouched,  or  established,  and  referring  to  the  evidence  of  the  exis- 

*  This  is  in  oonsequence  of  an  error  in  numbering  the  sections  in  the  authoritative 
copy. 
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tence  of  the  debt  as  produced  with  the  petition^  or^  if  persons  having  an 
interest  in  the  succession,  the  nature  of  their  interest  in  the  succession]. 

That  the  estate  of  the  said  deceased  ,  so  far  as  known  to 

the  petitioner  {or  petitioners),  consists  of  [here  state  the  nature  of  the 
estate,  whether  of  heritable  or  moveable,  stock-in-trade,  interest  in  a 
partnership,  professional  business,  or  whatever  else  it  may  be — State  any 
other  facts  which  may  appear  to  be  of  importance  in  the  particular  case\ 

That  the  following  persons  are,  to  the  best  of  the  petitioner's  know- 
ledge and  belief,  the  legal  representatives  of  the  deceased,  or  have  an 
interest  in  his  estate.  [Here  state  the  names  and  designations  of  those 
persons,  their  degree  of  relationship,  or  the  nature  of  their  interest  in  the 
succession]. 

That  the  following  persons  are,  to  the  best  of  the  petitioner's  know- 
ledge and  belief,  all  the  creditors  of  the.  deceased  [name  and  design 
them]. 

That  the  petitioner  is  (<?r  petitioners  are)  entitled,  under  section  164 
af  the  "Bankruptcy  (Scotland)  Act  1856,"  to  make  the  present  applica- 
tion for  the  appointment  of  a  judicial  factor  over  the  estate  of  the  said 
deceased,  with  the  powers  therein  conferred. 

May  it  therefore  please  your  Lordships  to  appoint  intimation  of  this 
petition  to  be  made  on  the  walls  and  in  the  minute-book  in  com- 
mon form,  and  in  the  Edinburgh  Gazette,  and  otherwise  in  such 
other  form  and  way,  and  to  such  persons,  as  to  your  Lordships  may 
seem  fit ;  and  thereafter,  on  resuming  consideration  of  the  same, 
to  appoint  such  fit  person  as  to  your  Lordships  shall  seem  proper 
to  be  judicial  factor  on  the  estate  of  the  said  deceased  , 

and  that  with  all  the  powers  of  the  statute,  he  always  finding 
caution  before  extract ;  or  to  do  otherwise  in  the  premises  as  to 
your  Lordships  shall  seem  proper. 

[Signed  by  Counsel,] 


No.  IL 
Notice  to  be  inserted  in  the  Edinburgh  Gazette, 

To  the  creditors  and  other  persons  interested  in  the  succession  of  the 
deceased  [naming  and  designing  him], 

A  petition  has  been  presented  to  the  Court  of  Session, 
Division,  Mr  ,  clerk,  by  ,  a  creditor  [or  creditors] 

o  the  amount  required  [or  by  having  an  interest  in  the  suc- 

:ession  of  the  said  deceased  ],  the  said  deceased  having  left 

\o  settlement  appointing  trustees,  or  other  parties  having  power  to 
nanage  his  estate  [or  as  the  case  may  be,  the  trustees  under  the  deceased's 
ettlement  not  accepting  or  acting],  praying,  under  the  Act  19  and  20 
/ict,  cap.  79,  sec  164,  for  the  appointment  of  a  judicial  factor  upon  said 
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estate ;  and  which  petition  will  be  again  moved  in  Court  on  or  after  the 
day  of  ,  of  all  which  notice  is  hereby  given. 

[DcUe,]  [Signature  0/ peHtiamr's  agent^  and  adding  ks 

place  of  husiness.^ 

No.  III. 

To  the  creditors  and  other  persons  interested  in  the  succession  of  the 

deceased  [designing  Aim]. 

A  B  [naming  and  designing  kim]  having  been  appointed  by  the 
Court  of  Session  judicial  factor  on  the  estate  of  the  said  deceased 

under  the  Act  19  and  20  Vict.,  cap.  79,  sec.  164,  requires 
all  the  lawful  creditors  of  the  said  ,  and  other  persons  int^ 

rested  in  his  estate,  to  lodge  with  the  judicial  factor  ,  within 

four  months  after  the  date  of  this  notice,  a  statement  of  their  claims  as 
creditors  of  the  deceased,  or  as  otherwise  interested  in  his  estate ;  with 
such  vouchers  or  other  written  evidence  as  they  may  have  to  found  upon 
in  support  of  their  claims ;  in  order  to  the  same  being  considered  asd 
reported  upon  by  the  judicial  factor. 

[Date,']  [Signature  and  address  of  judidai factor] 

No.  IV. 

To  the  creditors  and  other  persons  interested  in  the  succession  of  the 

deceased  [designing  him\ 

A  B,  judicial  factor  upon  the  estate  of  the  said  deceased  , 

hereby  intimates  that  he  has  prepared  and  lodged  in  Court, 
Division,  Mr  ,  clerk,  a  state  of  funds  and  scheme  of  division 

of  the  said  estate,  to  be  considered  and  approved  of  by  the  Court,  of 
which  all  concerned  are  hereby  required  to  take  notice. 

[Date,]  [Signature  and  address  of  judicial  factor] 

No.  V. 

To  the  creditors  and  other  persons  interested  in  the  succession  of  the 

deceased  [designing  him\ 

A  B,  judicial  factor  on  the  estate  of  the  deceased  ,  has 

presented  a  petition  to  the  Court  of  Session,  Division,  Mr 

,  clerk,  for  his  discharge  of  the  office  of  judicial  factor,  of 
which  notice  is  hereby  given,  and  that  the  petition  will  be  again  moved 
in  Court  on  or  afler  the  day  of 

[Date.]  [Signature  and  address  of  judicuil  factor] 
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6. — Act  of  Sederunt  anent  tJte  Proceedings  in  Factories  and 

Curatories. — [8th  December  1870.] 

The  Lords  of  Council  and  Session,  considering  that,  under  the  Act 
of  Parliament  passed  in  the  20th  and  21st  years  of  the  reign  of  Her 
present  Majesty,  cap.  56,  petitions  for  interim  audit  of  accounts,  for 
special  powers,  and  for  exoneration  or  discharge  of  judicial  factors, 
factors  loco  tutoris  or  loco  absentiSy  or  curators  bonis^  whether  appointed 
before  or  after  the  passing  of  the  said  Act,  are  presented  to  the  Junior 
Lord  Ordinary  for  the  time,  and  that  such  interim  audit  takes  place, 
special  powers  are  granted,  and  decree  of  exoneration  and  discharge 
may  be  pronounced  and  extracted  under  such  petitions,  while  the 
original  petition  and  proceedings  thereon,  where  the  appointments  have 
been  made  by  either  Division  of  the  Court,  remain  in  the  offices  of  the 
principal  Clerks  of  Session,  who  are  not  authorised  to  transmit  them  to 
the  clerk  of  the  Junior  Lord  Ordinary — Do  hereby  authorise  and  direct 
the  said  principal  Clerks,  when  any  such  petitions  for  interim  audit,  or 
for  special  powers,  or  for  exoneration  and  discharge,  shall  be  presented 
to  the  said  Lord  Ordinary,  to  transmit  the  said  original  petition  and 
proceedings  to  the  clerk  attached  to  his  Lordship ;  and  authorise  and 
direct  the  said  clerk,  when  necessary,  to  transmit  of  new  the  whole  pro- 
ceedings to  the  said  principal  Clerks. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  the  usual  manner. 

JOHN  INGLIS,  I.P.D. 


7. — Act  of  Sederunt  Regulating  tJte  Appointments  of  fudicial 
Factors  in  the  Sheriff  Courts  of  Scotland, — [14th  January 
i88l] 

The  Lords  of  Council  and  Session,  in  pursuance  of  the  powers 
vested  in  them  by  sections  5  and  6  of  the  Act  of  the  43d  and  44th  year 
of  Her  Majesty  Queen  Victoria,  cap.  4,  being  the  Judicial  Factors 
(Scotland)  Act  1880,  do  hereby  provide  and  enact  that : — 

1.  All  applications  under  the  said  Act  shall  be  disposed  of  sum- 
marily. 

2.  Such  applications  shall  not  fall  asleep  by  lapse  of  year  and  day. 
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Applications  for  special  powers,  renewal,  interim  audit,  recal,  removal, 
and  discharge  shall  form  steps  in  the  original  process. 

3.  The  first  order  in  every  such  application  shall  be  intimation  by 
copy  of  petition  on  the  walls  of  the  Sheriff  Court  and  to  the  Accountant 
of  the  Court  of  Session,  and  such  service  on  those  having  interest  as 
may  be  deemed  proper  by  the  Sheriff,  and  for  answers.  The  Sheriff 
may  appoint  service  to  be  made  by  registered  letter,  and  he  may  direct 
notice  by  advertisement  of  the  application  to  be  made  in  terms  of 
Schedule  I.  appended  hereto. 

4.  The  Accountant,  on  receiving  intimation  of  an  application  for  the 
appointment  of  a  factor,  shall,  in  the  event  of  an  application  for  similar 
appointment  to  the  same  wards  or  estate  having  been  previously  inti- 
mated to  him,  forthwith,  as  soon  as  possible,  report  the  same  to  the 
Sheriff-Clerk,  and  shall  communicate  any  information  he  may  possess 
which  may  be  of  use  to  the  Sheriff  in  disposing  of  the  application. 

5.  All  appointments  shall  be  made  with  only  the  usual  powers,  and 
be  conditional  upon  the  person  appointed  finding  satis&ctory  caution 
as  after  provided.  When  not  otherwise  expressed  in  the  interlocutor, 
the  time  allowed  for  finding  caution  shall  be  limited  to  three  weeb 
from  the  date  of  appointment,  but  the  SherifT  may,  on  motion  made 
before  the  expiry  of  that  period,  and  on  cause  shown,  allow  further  time 
for  finding  caution.  Should  caution  not  be  found  within  the  time 
allowed,  the  appointment  shall  ipso  facto  fall. 

6.  When  the  cautioner  is  a  private  person,  caution  shall  be  found  to 
the  satisfaction  of  the  Sheriff-Clerk.  A  form  of  bond  is  appended  hereto. 
After  the  bond  has  been  executed  by  the  factor  and  his  cautioner  or 
cautioners,  he  shall  procure  one  or  more  certificates  by  a  Justice  of 
Peace  of  the  county  in  which  the  cautioner  resides  or  carries  on  busi- 
ness in  the  terms  appended,  and  thereupon  the  petitioner's  agent  shall 
add  a  certificate  in  the  terms  also  appended,  and  the  Sheriff-Clerk  shall 
add  the  words  '^  Caution  received  by  me,"  with  his  signature  and  date. 
When  the  Sheriff  authorises  caution  in  terms  of  section  27  of  the  Pupils 
Protection  Act,  the  receipt  for  the  premium  must  be  called  for  by  the 
Sheriff-Qerk  when  it  becomes  due,  and  the  payment  or  non-payment  of 
the  premium  shall  be  forthwith  reported  to  the  Accountant.  If  caution 
under  said  section  be  found,  the  company  shall  be  taken  bound  to  inti- 
mate the  non-payment  of  the  premium  to  the  Accountant.  Where  ne** 
caution  has  to  be  found  in  the  course  of  factorial  management,  these 
provisions  shall  also  apply  and  be  observed.  No  factor  shall  be  entided 
to  act  until  he  has  obtained  extract. 

7.  After  the  Sheriff-Clerk  shall  have  added  his  docquet  he  shall 
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transmit  the  bond  of  caution  to  the  Accountant,  and  the  Sheriff- Clerk 
may  thereafter  issue  an  extract  in  the  case  of  an  appointment. 

8.  On  the  death  or  insolvency  of  a  cautioner,  or  non-payment  of  a 
premium,  the  factor,  and  whenever  it  comes  to  his  knowledge  the 
Sheriff- Clerk,  shall  forthwith  give  notice  in  writing  thereof  to  the  Ac- 
countant, who  shall  require  new  caution  to  be  found,  and  if  his  requisi- 
tion be  not  complied  with  he  shall  lay  the  matter  before  the  Sheriff,  in 
order  that  the  Sheriff  may  order  new  caution  within  a  specified  time,  in 
terms  of  section  6,  or  appoint  a  new  factor,  who  shall  find  caution  and 
obtain  extract,  all  conform  to  these  regulations. 

9.  When  the  factor  desires  special  powers,  he  shall  submit  an  ap- 
plication in  writing  in  the  first  instance  to  the  Accountant,  who,  after 
making  such  inquiries  as  may  appear  to  him  to  be  proper,  shall  put  his 
opinion  in  writing,  that  the  same  may  be  laid  before  the  Sheriff,  who 
after  intimation  and  service  as  aforesaid,  and  such  procedure  as  he  may 
think  necessary,  shall  deal  with  and  dispose  of  the  factor's  application. 
Special  powers  shall  not  be  granted  in  any  case  until  the  factor  has 
extracted  the  decree  of  his  appointment. 

10.  When  the  factor  desires  to  be  discharged  he  shall  lodge  a  note 
in  process,  which  the  Sheriff  shall  order  to  be  intimated  and  served  as 
aforesaid.  The  factor's  application  shall  thereafter  be  sent  to  the  Ac- 
countant, who  shall  report  his  opinion  in  writing  to  the  Sheriff,  who 
shall  deal  with  and  dispose  of  the  application. 

11.  For  the  purposes  of  the  Judicial  Factors  (Scotland)  Act  1880, 
the  words  '*  Twenty-five  "  shall  be  substituted  for  the  word  "  Fifty  *'  in 
the  fifth  section  of  the  Pupils  Protection  Act  (12  &  13  Vict.  cap.  51),  and 
the  word  "  Sheriff"  shall  be  substituted  for  the  words  "  Lord  Ordinary  " 
and  "  the  Court "  in  the  said  Pupils  Protection  Act. 

12.  All  outlays  by  the  Accountant  and  Sheriff-Clerk  and  office  fees 
in  the  factory  shall  form  a  charge  against  the  estate,  and  shall  be 
satisfied  and  paid  by  the  factor,  unless  the  Sheriff  shall  see  cause  to 
subject  the  factor  personally  in  the  whole  or  any  part  thereof,  in  which 
case  the  factor  shall  be  bound  to  relieve  the  estate  of  such  outlay. 

12.  There  shall  be  payable  into  the  fee  fund  established  under  the 
Pupils  Protection  Act,  by  each  estate  under  charge  of  a  factor,  the  fees 
fixed  by  and  exigible  under  Act  of  Sederunt  of  ist  February  1850. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

JOHN  mCLlS,  I.P.D. 
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APPENDIX. 

Schedule  I. 

Notice  is  hereby  given  to  all  having  interest,  that  application  has 
been  made  to  the  Sheriff  of  for  the  appointment  oiAB 

[design  him\  as  factor  loco  tutoris  [or  curator  bomsj  as  the  case  may  hi[ 
to  C  Dy  &C.  [design  him  or  them],  or  by  A  B^  factor  loco  tutoris  to,  or  as 
curator  bonis  to  C  Z?,  &c,  for  special  powers  to  do,  &c.,  or  for  discharge 
of  his  said  office  [as  the  case  may  de\  in  terms  of  the  Judicial  Factors 
(Scotland)  Act  1880  (43  and  44  Vict  c  4);  and  answers  fall  to  be  lodged 
with  me  on  or  before  the  day  of 

E  Fy  Sheriff-aerk. 

Schedule  II. 

ly  A  B  [design  him],  considering  that  by  interlocutor,  dated 

,  the  Sheriff  of  nominated  and  appointed 

me  to  be  factor  loco  tutoris  or  curator  donis  [as  the  case  may  bi\  to  CD 
[design  him  or  her\  with  the  usual  powers,  I  always  finding  caution  b^ 
fore  extract,  and  seeing  that  I  am  willing  to  accept  the  said  office,  and 
to  find  caution  in  terms  of  said  interlocutor  [or  if  caution  requires  to  be 
found 0/ new,  And  seeing  that  I  have  been  called  upon  to  find  caution  of 
new,  and  am  willing  to  do  so]  :  Therefore  I,  the  said  A  B,sls  principal, 
and  I,  E  F,  as  cautioner,  surety,  and  full  debtor  for  and  with  the  said 
A  B,  and  we  both,  principal  and  cautioner,  do  hereby  bind  and  oblige 
ourselves  and  our  respective  heirs,  executors,  and  successors  whomso- 
ever, conjunctly  and  severally,  renouncing  the  benefit  of  discussion,  that 
I,  the  said  A  B,  shall  do  exact  diligence  in  performing  my  duty  as 
factor  loco  tutof  is  or  curator  bonis  foresaid  [as  the  case  may  be\  and 
shall  render  just  accounts  of  my  intromissions  and  management  in  r^ 
lation  to  the  premises,  and  make  payment  of  whatever  sum  or  sums  of 
money  shall  be  found  justly  due  and  resting-owing  by  me,  and  that  to 
such  person  or  persons  as  shall  be  found  to  have  best  right  thereto, 
and  that  I  shall  observe  and  perform  every  duty  incumbent  upon  me  as 
factor  loco  tutoris  or  curator  bonis  foresaid  [as  the  case  may  be},  in  con- 
formity to  and  in  terms  of  the  rules  and  instructions  prescribed  or  to  be 
prescribed  for  the  discharge  of  my  said  office,  or  that  I  shall  be  other- 
wise liable  to  in  law ;  and  I,  the  said  A  B,  bind  and  oblige  myself  and 
my  foresaids  to  free  and  relieve  my  said  cautioner  and  his  foresaids  of 
their  cautionary  obligation  for  me  in  the  premises  and  of  all  the  con- 
sequences thereof,  and  we  both,  principal  and  cautioner,  consent  to  the 
registration  hereof  for  preservation  and  execution.    [If  the  factor  or  his 
cautioner  be  resident  beyond  the  jurisdiction  of  the  Shetiffwho  makes  the 
appointment,  a  clause  will  be  added  prorogating  the  jufisdiction  of  the 
Sheriff  as  regards  the  obligations  undertaken  in  this  bond,  and  holding 
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tke  Sheriff'ClerJ^s  office  as  the  place  where  he  or  they  shall  be  cited  in 
any  action  or  proceeding  connected  with  the  factory  or  curatory^ — In 
witness  whereof,  &c. 

I,  ,  one  of  Her  Majesty's  Justices  of  the  Peace 

for  the  of  ,  certify  that  E  Fy  the 

cautioner  offered  in  the  foregoing  bond,  is  reputed  sufficient  for  the 
obligations  thereby  undertaken,  dated  at  the 

day  of 

(Signed)  G  H,  J.-P. 

I,  agent  for  the  petitioner,  have  made  due  inquiry,  and  without  be- 
coming bound  as  attestator,  I  am  satisfied  that  E  Fy  the  cautioner 
offered,  is  sufficient  and  ought  to  be  received.  The  principal  and  his 
cautioner  are  not  in  partnership,  and  neither  of  them  is  a  creditor  of 
the  ward  or  the  ward's  father  or  mother  or  other  ancestor  of  the  ward. 

(Signed)  /  K. 

Dated  at  the  day  of  in  the 

year  Eighteen  hundred  and 

(Signed)  L  My 

Sheriff-Clerk  of  the  County  of 

(Not  a  Sheriff-Clerk  Depute.) 

\Pate:\ 


III.— NOTES  AND  FORM  OF  ACCOUNT  FOR  THE 
GUIDANCE  OF  JUDICIAL  FACTORS,  ISSUED 
•BY  THE  ACCOUNTANT  OF  COURT. 

Under  tJie  Pupils  Protection  Act,  12  and  13  Vict,  cap,  51. 

NOTES. 

I.  Accounts. 

1.  Body  of  the  Account  and  its  Appendices, 

(i)  Charge  Side  of  an  Account.— 'Wi^  most  conclusive  form  is  for 
the  factor  to  commence  by  charging  himself  with  the  whole 
estate;   that  is  —  (i)  Whole  funds,  arrears,  balances,  and 
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whatever  belonged  to  the  estate,  according  to  inventory,  or 
at  the  closing  date  of  the  preceding  account  By  this  means 
no  part  of  the  funds  can  be  lost  sight  of  or  omitted  without 
affecting  the  balance.  (2)  Revenue  will  then  follow,  of  what- 
ever description,  that  has  become  payable  within  the  period 
embraced  by  the  account,  including  the  whole  rental  and 
arrear,  if  any,  properly  branched,  and  narrating  distinctly  in 
each  entry  the  data  requisite  to  check  its  accuracy,  such  as 
dates,  periods,  rates  of  interest,  or  dividends,  stock  amounts, 
&c  The  main  distinction  is  between  capital  and  revenue. 
The  elements  that  come  under  these  two  must  never  in  any 
measure  be  mixed,  though  each  branch  may  be  more  or  less 
subdivided. 

(2)  Discharge  Side  of  an  Account^  branched  as  follows  : — Public 
burdens,  repairs,  interest  of  debt,  payments  on  account  of  the 
ward,  investments  made,  debt  paid  ofi^  improvements,  ex- 
penses of  management,  and  lastly,  funds,  balances,  and 
arrears  outstanding,  or  actual  amount  and  particulars  of  the 
estate,  as  at  the  date  on  which  the  account  closes. 

2.  Account-Current  or  Cash  Account, — Every  factor,  of  course,  keeps 
a  cash-book,  and  unless  there  is  a  progressive  interest  state,  a  transcript 
with  the  dates  from  his  cash-book  is  requisite  as  an  appendix  to  the 
factor's  account  of  charge  and  discharge.  This,  of  course,  must  balance 
with  his  account  of  charge  and  discharge. 

3.  New  Claims  arising,  or  property  discovered  to  belong  to  the 
estate  after  the  inventory  has  been  lodged,  should  be  specially  reported 
and  explained  in  the  annual  account  next  following  the  discovery,  and 
taken  into  the  vidimus  of  funds. 

4.  Vidimus, — Each  annual  account  of  charge  and  discharge  must 
either  contain  or  be  followed  (as  an  appendix)  by  a  vidimus.  In  either 
case,  the  vidimus  must  embrace  the  entire  estate,  that  is,  all  funds  and 
balances  as  subsisting  on  the  exact  date  of  closing  the  account,  includ- 
ing arrears,  if  any.  When  the  vidimus  is  embraced  within  the  account, 
the  accuracy  of  the  whole  is  proved  by  the  balance  of  the  account 
When  the  vidimus  is  separate  the  factor  must  test  and  prove  its 
accuracy  by  reconciling  it  with  the  vidimus  of  the  year  preceding. 

5.  Dates, — (i)  The  annual  closing  date  must  be  rigidly  adhered  tO) 
unless  in  the  event  of  the  death  of  the  factor  or  ward,  or  of  a  pupil 
reaching  minority,  or  other  event  terminating  the  factory,  when  the 
account  must  be  closed  and  balanced,  and  the  exact  amount  of  the 
estate  ascertained,  as  at  that  date.  If  the  pupil  reaching  minority  be 
one  of  several,  the  accounts  must  be  also  balanced  at  the  subsequent 
annual  closing  date.    (2)  In  all  accounts,  whenever  the  nature  of  entries 
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admits  of  it,  the  dates  must  be  given.  (3)  False  dates,  or  intromissions 
of  a  date  subsequent  to  the  closing  date  of  the  accounts,  cannot  be 
admitted. 

6.  Signatures, — Accounts  must  be  signed  by  the  factor,  and  also  the 
states  or  accounts  of  sub-factors,  also  all  separate  explanations,  though 
these  latter  will  very  rarely  be  requisite  if  accounts  have  been  accurately 
kept  and  are  prop)erly  stated. 

7.  Vouchers, — (i)  The  vouchers  must  be  properly  arranged,  backed 
and  numbered,  and  referred  to  by  the  number  in  the  account  of  charge 
and  discharge.  (2)  Must  refer  to  the  factorial  estate,  as  distinct  from 
the  factor's  private  affairs,  and  be  accompanied  by  any  detailed  accounts 
of  which  they  form  the  discharge.  (3)  The  entry  or  narrative  in  the 
account  must  express  the  transaction  in  simple  accordance  with,  fact, 
and  with  the  vouchers,  and  fully.  (4)  Particular  attention  is  called  to 
the  necessity,  in  the  payment  of  board,  of  stating  the  name  and  address 
of  the  party  with  whom  the  pupil  or  lunatic  is  boarded.  (5)  States  un- 
signed, or  a  bank  account  uncertified,  cannot  be  taken  as  evidence. 
(6)  No  separate  inventory  of  vouchers  is  requisite.  (7)  Payments  un- 
vouched,  or  without  the  proper  stamp,  must  be  disallowed.  (8)  Vouchers 
are  returned  after  the  audit  is  completed. 

8.  Backing  Accounts, — The  back  of  the  account  lodged  should  bear — 
(i)  The  name  of  the  factor  and  ward.  (2)  The  exact  period  embraced 
by  the  account.  (3)  At  the  bottom,  the  reference  number  of  the  appoint- 
ment. The  factor  or  agent  (if  the  account  be  attended  to  by  an  agent) 
is  requested  in  all  cases  to  give  his  precise  address,  in  order  to  secure 
the  safe  transmission  of  documents. 

9.  Lodging  the  Account, — The  annual  account,  with  its  appendices, 
that  is,  all  that  has  to  be  retained  and  preserved  when  lodged  at  the 
Accountant's  office,  should  be  stitched  together  as  one  paper,  and  thus 
be  so  complete  as  to  be  adequate  clearly  to  inform  anyone  having  occa- 
sion to  examine  it  without  the  vouchers,  when  neither  the  factor  nor  the 
Accountant  can  be  present  to  explain. 

II.  Rentau 

10.  Rentals, — A  rental  should  never  be  omitted  from  the  appendix 
to  the  account.  In  ordinary  cases,  the  columns  requisite  are — (i)  Names 
of  possessions.  (2)  Names  of  tenants.  (3)  Arrears  taken  (without  any 
alteration)  from  last  rental.  (4)  Rents  since  become  due.  (5)  Amounts 
paid.     (6)  Arrears,  exact  as  on  the  date  on  which  the  account  closes. 

Each  subject  in  the  rental  must  be  accounted  for  annually.  If  any 
subject,  therefore,  has  been  unoccupied,  or  taken  possession  of  by  a 
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creditor,  the  circumstance  must  be  so  explained.  The  amounts  of 
colunms  No.  3  and  No.  4  of  the  rental  are  carried  to  the  factor's  account, 
Charge  Side,  Branch  i  and  2  respectively.  Where  the  rental  differs 
from  that  of  the  preceding  year,  the  cause  of  difference  should  be 
shewn. 

III.  Audit. 

11.  Commission, — If  none  is  desired,  say  so  at  the  end  of  the 
account.  If  desired,  mention  the  amount  deemed  due,  and  how  arri\'ed 
at ;  but  do  not  include  it  in  the  account,  or  take  credit  for  it.  The 
amount  fixed  by  the  Accountant  will  come  into  the  next  annual  account 

12.  Inieresi,^{i)  Progressive  interest  states  to  be  furnished,  as  an 
appendix,  when  interest  is  either  charged  or  allowed  on  the  account 
(2)  Bank  interest  only  will  be  allowed  a  factor  on  cash  advanced  by  him, 
if  he  had  at  his  command  an  available  factorial  fund.  (3)  The  rate  of 
interest,  and  the  period  to  which  it  applies  and  comes  down,  must 
always  be  stated.  (4)  Interest  on  a  bank  or  other  account-current  is 
not  necessarily,  and  in  general  should  not  be,  brought  down  to  the 
closing  date  of  the  factor's  account.  It  is  enough  to  state  the  date  from 
which  it  is  resting,  or  has  yet  to  be  accounted  for.  Factors  will  be 
charged  at  the  rate  of  twenty  per  cent,  penal  interest  on  a  balance  ex- 
ceeding £$0  remaining  in  their  hand  for  more  than  ten  days. 

13.  Investments, — The  Accountant  is  required  by  the  Act  to  "con- 
sider the  investments."  Besides  production  of  the  evidence  of  an 
investment,  therefore,  factors  should,  in  the  narrative  of  such  an  entry, 
briefly  describe  the  security,  its  nature,  position,  and  conditions,  either 
in  the  account  or  separate  vidimus,  and  produce  the  valuations  on 
which  the  money  has  been  advanced.  The  Court  will  not  approve  of 
investments  in  shares,  personal  bonds,  or  bills,  or  even  of  the  protracted 
continuance  of  such  investments  so  found  by  the  factor  on  his  appoint- 
ment, or  of  the  continuance  of  the  funds  in  trade  or  business.  The 
Court  has  not  hitherto  approved  of  investment  on  debenture  bonds. 

14.  Report, — ^When  lodged,  the  account  will  be  audited  without 
delay,  and  a  draft  report  issued,  and  this  the  factor  is  requested  without 
delay  to  revise  and  return,  and  in  any  event  within  twenty  days.  The 
factor  shall  endeavour  to  dear  up  all  difficulties  in  his  annual  account, 
and  to  embody  there  all  that  he  wishes  to  record  for  his  future  exonera- 
tion at  the  Accountant's  Office.  Fragmentary  and  miscellaneous  papers 
lodged — as  they  often  are — at  other  seasons  can  rarely  be  of  use  either 
at  the  time  or  at  a  future  date.  It  is  only  once  a  year,  in  ordinary  cir- 
cumstances, that  the  position  of  each  estate  can  be  fully  gone  into  and 
reported  on. 
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16.  Notes  by  the  Accountant. — ^When  the  Accountant  issues  notes,  at 
the  annual  audit,  the  factor's  additional  productions  or  answers  or 
explanations  should  be  signed  by  him.  Such  separate  papers,  or  sup- 
plementary letters,  however,  ought  not  to  be  requisite.  They  never  can 
compensate  for  the  neglect  to  lodge  at  first  accounts  in  themselves  con- 
clusive. The  unnecessary  expense,  then  or  thereafter,  so  created,  will 
fall  upon  the  factor,  and  not  upon  the  estate. 


IV.  Special  Powers. 

16.  Optm'ons,— The  Accountant  cannot  take  the  responsibility  of 
giving  opinions  for  the  guidance  of  factors,  unless  in  the  course  of  his 
duty  in  the  annual  audit  of  a  factor's  account,  or  to  the  Court  in  appli- 
cations by  factors  for  special  powers.  In  the  latter  case  the  factor 
proceeds  in  the  form  of  a  report  to  the  Accountant,  he  states  the  cir- 
cumstances and  his  own  views  (as  in  a  petition  to  the  Court),  and 
concludes  (as  in  the  prayer  of  a  petition)  by  stating  briefly  the  exact 
powers  he  wishes  the  Court  to  grant  to  him.  The  Accountant's  opinion 
will  follow  thereon.  The  factor  should  then  bring  his  report,  with  the 
Accountant's  opinion,  by  a  note  before  the  Junior  Lord  Ordinary. 


V.  Miscellaneous. 

17.  The  death  (with  evidence  of  it)  of  a  factor  or  ward,  or  death  or 
insolvency  of  a  cautioner,  to  be  intimated. 

18.  Fees  of  Audit, — When  the  draft  report  has  been  returned  to  the 
Accountant,  and  the  audit  is  completed,  the  amount  due  to  the  fee-ftmd 
will  immediately  be  intimated  to  the  factor,  and  when  paid  (unless  in 
special  circumstances),  the  whole  vouchers  forthwith  returned.  Further 
communications  with  the  Accountant  should  not  be  ordinarily  requisite 
until  the  occurrence  of  the  audit  of  the  year  following. 


VI.  Petitions  for  Discharge. 

In  order  to  facilitate  these  applications,  and  to  prevent  unnecessary 
trouble  and  expense  to  estates,  the  Accountant  of  the  Court  of  Session 
begs  to  call  the  attention  of  agents  to  the  following  requisites  which 
have  now  been  sanctioned  by  the  practice  of  years  : — 

I.  factors  loco  TUTORis—TxrroRS-AT-LAw— tutors-dative. 

Where  the  factor  or  tutor  applies  for  discharge  at  the  termination  of 
his  office,  ue,y  when  the  youngest  pupil  reaches  minority,  he  requires  to 
produce — 
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(i)  Evidence  of  the  age  of  the  youngest  of  the  pupils. 

(2)  Evidence  that  the  minors  have  chosen  curators,  ix^  the 

extract  decree  of  curatory. 

(3)  A  discharge  by  the  minors,  with  consent  of  their  curators, 

acknowledging  that  the  funds  and  effects  under  the  he- 
tory  have  been  paid  over  to  or  accounted  for  to  them. 
The  discharge  should  refer  in  special  terms  to  the  foods 
and  effects  as  at  the  termination  of  the  office,  reported 
on  by  the  Accountant.  A  convenient  form  is  to  ap- 
pend a  state  of  these  funds  to  the  discharge,  referring  to 
it  in  the  latter,  and  holding  it  as  therein  repeated 

IL— CURATORS  BONIS~CURATORS-AT-LAW— JUDICIAL  FACTORS 

TO  LUNATICS. 

1.  Where  the  ward  dies  testate^  the  curator  requires  to  produce — 

(i)  The  deceased's  will  or  trust  settlement,  or  an  extract 

(2)  Confirmation  by  the  trustees  and  executors  acting  under  it 

(3)  A  discharge  by  them  to  the  effect  above  described. 

2.  Where  the  ward  dies  intestate, 

1.  Where  the  estate  consists  of  heritable  bondsy  the  curator  requires 

to  produce — 
(i)  Service  expede  by  the  heir-at-law. 

(2)  An  acknowledgment  by  him  that  the  bonds  have  been  made 

over  to  him. 

(3)  If  the  heritable  investments  have  been  made  by  the  curator 

out  of  moveable  estate,  they  will  fall  under  the  following 
head  of  executry. 

2.  Where  the  estate  is  moveable — 

(i)  Production  of  confirmation  by  the  executor-dative. 
^2)  A  discharge  by  him  to  the  effect  above  described. 

3.  Where  the  ward  recovers.    The  curator  should  present  a  petition  for 

recal,  producing  therewith  medical  certificates  of  the  ward's  re- 
covery. After  the  curatory  is  recalled  the  ward  may  execute  a 
valid  discharge  in  the  terms  before  mentioned. 

III.— FACTORS  LOCO  ABSENTIS. 

1.  Evidence  of  the  identity  of  the  ward ;  and 

2.  A  discharge  by  him  to  the  effect  above  described. 

IV.— RECAL  AND  DISCHARGE  DURING  THE  SUBSISTENCE  OF  THE 
OFFICE,  OR  ON  THE  DEATH  OF  FACTOR. 

I.  It  will  be  seen  from  the  preceding  notes  that  the  factor  requires  to 
divest  of  the  estate,  and  transfer  the  funds,  documents  of  debts,  and 
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other  writs,  to  the  party  or  parties  entitled  to  receive  and  discharge  the 
same,  before  he  can  be  judicially  discharged. 

2.  It  follows,  also,  that  where  a  subsisting  factory  is  sought  to  be 
terminated  by  the  factor  desiring  to  resign  the  office  on  account  of 
leaving  the  country,  or  any  other  proper  cause,  he  cannot  be  discharged 
until  some  one  has  been  appointed  in  his  room  in  whose  favour  he  can 
divest,  unless  consignation  is  ordered  by  the  Court. 

3.  Where  the  factor  dies,  a  new  factor  will  be  appointed,  to  whom 
the  representatives  of  the  deceased  factor  will  fall  to  account. 

4.  It  is  competent  to  embrace  the  application  for  recal  and  dis- 
charge and  for  a  new  appointment  in  one  petition. 

V.-— PROCEDURE. 

In  all  cases  the  Accountant  will  issue  a  draft  of  his  proposed  report 
to  the  Court  for  revisal.  It  is  extremely  desirable,  therefore,  that  the 
case  should  be  in  all  respects  complete  before  the  draft  report  is  pre- 
pared. When  the  report  is  signed,  intimation  will  be  given  to  the  agents 
who  will  transmit  the  process  to  the  office  of  the  Junior  Lord  Ordinary, 
and  enrol  the  case.  When  judicial  discharge  is  obtained,  the  agent  will 
procure  an  extract,  and  on  lodging  it  with  the  Accountant  he  will  obtain 
delivery  of  the  bond  of  caution.  The  case  will  then  be  written  off  the 
Accountant's  register. 

VI.— COPY  LETTER  FROM  THE  GENERAL  POST  OFFICE  IN  REFERENCE  TO 
THE  TRANSMISSION  BY  BOOK-POST  OF  LETTERS  SENT  AS  VOUCHERS. 

General  Post-Office, 
Edinburgh,  25//!  November  1869. 

Sir, — In  acknowledging  receipt  of  your  application  of  yesterday,  I 
beg  to  explain  that,  according  to  the  regulations  of  the  department,  no 
written  letter  of  whatever  date  or  to  whomsoever  addressed  is  allowed 
to  be  enclosed  in  a  packet  sent  by  book-post,  and  if  any  such  letter  or 
other  written  communication  of  the  nature  of  a  letter  is  so  enclosed  it 
must  be  taken  out  and  sent  to  the  address  on  the  packet  in  a  separate 
cover,  charged  postage  as  an  unpaid  letter,  together  with  an  additional 
rate,  as  has  been  done  in  the  present  instance.  The  question  of  how 
far  this  regulation  applied  to  letters  of  old  date,  enclosed  in  a  packet 
addressed  to  a  different  person,  was  raised  in  London  some  time  ago, 
and  decided  in  the  manner  I  have  described. — I  am,  Sir,  your  obedient 
Servant,  George  Gowan, 


W.  MONCREIFF,  Esq.,  H.  M.  Register  House. 

Office  of  Accountant  of  Court, 
General  Register  House,  Edinburgh. 


p.  Secretary, 


FORM  OF  ACCOUNT 


FORM  OF  ACCOl 


In  Older  to  afTord  assistance  to  those  factoi 
to  the  preparation  of  Accounts  of  Charge  ant 
Form  has  been  prepared.  The  example  is  pui 
character,  and  though  the  entries  are  too  briel 
the  entire  principle  on  which  such  an  account 
sumes  the  pre-existence  of  a  correct  cash-boo 
factor.  The  factor  must  not  mbc  any  of  thesi 
separate  and  minutely  distinguish  revenue  from 
must  be  lodged  at  once,  and  with  the  account. 


EXAMPLE. 

No  ti65.— Account  of  Charge  and  DiscHAB 

of ,  residing  at  ',  as  Curator 

bt)  to ,  presently  residing  at 

to  31st  March  1857. 


The  Cautioner  is  - 


-,  residing  a 


/.—CHARGE. 

I.  Estate  as  taken  Credit  for  at  the  Cl 
I.  Heritable  bond  hy  A  B  over  lands  of 
3.  Balance  in  Royal  Bank,    - 

3.  Household  Furniture  as  appraised, 

4.  Balance  in  factor's  hands, 


II.  Revenue. 
I.  HeiUs. 

I.  Arrears  of  rents  as  taken  credit  for  at 

last  account, 
3.  Current  rents,  as  per  rental  in  appen- 
dix to  this  account. 


Note.— a  fonn  of  rsitil  rDKuihed  (o  fadon 
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Brought  forward,     £Sg  lo    0;^2340  lo    6 
2.  Interests. 

I.  Heritable  bond  for  ;£iooo  granted  by 
A  B  over  lands  of  — , 

1856,  May  15.  Interest  at  5  per  cent, 
for  half-year  to  this  date,  £;il    00 

„    Nov.  II.  Do.        do.     25    o    o 


iio    Q    o 

2.  Heritable  bond  for  ;£soo 

granted  by  CD  over  lands 
at , 

1856,  Nov.  II.  Interest  for 
half-year  to  this  date,  at 
4  per  cent.,       -  -    10    o    o 

3.  Bank  Account 

1 856,  Dec.3 1 .  Interest  added 
by  Royal  Bank  to  31st 
December  1856,  -  -    34  17    6 


94  17    6 


3.  Annuity. 

1856,  July  1 5.  Received  half- 
year's  annuity  due  at  this 

date,        -  -  -j^25    o    o 

1857,  Jan.  15.  Do.  do.    25    o    o 


50    o    o 


Sum,    234    7    6 


III.  Capital  Realised. 

1856,  May  15.  Drawn  from  Bank,     -;£soo    o    o 


NoTB. — As  the  factor  debits  himself  with  the  whole 
estate  at  the  commencement  of  the  account, 
and  takes  credit  at  the  termination  of  the  dis- 
charge for  the  whole  estate  as  then  subsisting, 
the  realisation  of  capital,  as  above,  though 
noticed  thus  in  an  inner  column,  is  not  carried 
into  the  outer  or  money  column.  This  ;^5oo, 
with  which  the  factor  is  already  delnted  by 
the  balance  in  Bank  in  Branch  x  of  the  Charge 
above,  will  be  found  taken  credit  for  as  in- 
vested under  Branch  5  of  DiKharge. 


Sum  of  Charge,       £2S74  18    o 


f^ 
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lI.—DISCHAaCB. 
I.  Burdens  and  Repairs. 
I.  Burdens. 

i856,May25.  Police  assessment  on  prop* 
•)        »    31-  Fire  insuraDce  on  d 

„    June  19.  Poor's  Assessment  on     d 
„        „  Property-Tax  on  d 


.  Repairs. 
185^  July  25.  PaidynM^f  AntMtforma! 

per  estimate,  -  -j. 

„     Oct,  19.  Paid  I/enry  Smilk  for 
papering  bouse , 


II.  Maintenance  of  Ward. 

1856,  April  15.  Quarter's  board  in 

to  this  date  -j^i 

»     July    IS-  I^o-  cIo.  do.     I 

„     Oa.    IS-  Do.  do.         do.    i 

iSj7,  Jan.    15.  Do.  do.  do.     1 

£.*■ 
„        „  Clothes,  &c.,fumi5hed 

Ward  during  year,     j 

III.  Capital  Invested. 

iSjfi,  May     15.  Loan  to  CDo\tv 

lands  of ,    -j£sc 

1857,  March  31.  Paid  into  Royal  Bank 

during  year        •      j 

S«  No>«,  Bnnch  !  otOiMSB.  

IV.  Management. 
I.  Lav  Expenses. 

1856,  Dec  31.  Paid — —  his  account  for 
ment  of  curalor  bonis  tn 
sent  case,    -  -  £2 

Note.— Buuncu  ucounu  sboald  be 
paid  in  full.  01 


rj  Ibe  Audilor  tS  Couit. 


Carried  forward,     £2 
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Voucher 
No. 

Brought  forward,       ;^20  13    6         £Sg    i     6 
2.  Commission  to  Factor, 

Amount  allowed  by  Accountant  of 

Court  at  last  audit,  -  -         5     5    o     -y- 

3*  Miscellaneous, 

1856,  June  1 5.  Paid  travelling 

expenses  with 
Ward  to  Asy- 
lum, '  £1  Z  ^  ^4- 
„  July  18.  Paid  Account- 
ant's Fees  of 
Audit  of  last 

Account,      -  o  10   6  /j. 
I  13    6 


V.  Estate  as  at  close  of  this  Account. 

1.  Heritable  bond  by  ^  ^  over 

lands  of ,  -  -;£iooo    o    o 

2.  Heritable   bond  hy  C  D  over 

lands  of ,  -  -  -      500    o    o 

3.  Balance  in  Royal  Bank,  including 

interest  to  31st  December  1856, 
as  per  certified  bank  pass-book 
{or  as  the  case  may  be\  •      746     i     o 

4.  Household  furniture  as  appraised,     200    o    o 

5.  Arrears  of  rent  outstanding  as 

per  rental,        -  -  -  7  10    o 


27  12    o 


;C2453  II     o 
Add— 

6.  Balance  in  hands  of  Factor,      -  4  13    6 


2458    4    6 


Sum  of  Discharge,  egual  to  the  Charge ^     £'^n\  18    o 


Signature  of  the  Factor^  A B, 


Date. 


NoTB. — It  is  the  special  interest  of  each  factor  thus  to  record,  once  a  year,  by 
one  state  of  accounts  (which  is  carefully  preserved  in  the  Accountant's  Office), 
a  full  and  clear  state  of  his  management.  This  will  avert  the  need  of  all  other 
loose  papers  or  correspondence,  and  the  questions  likely  to  arise  from  compli- 
cated corrections  and  explanations. 


2  P 


«l 


FORM  OF  ACCOUNT. 


FORM    OF    RENT 

Rental  of  Properties  belonging  to 

ENDING  31ST  March  18 

Note.— <i}  Tbe  Columni  ihould  ba  nuniiKd,  ud  Nnmben 
i  ud  6,  which  iboold  vgrvc  In  BniDimt. 
(3)  T^ndi  Mnd  TcTKincna  unoccupied  cr  in  pcavcvi 
poMCMion  of  Ihc  [Kfihelor,  lo  be  Indnjurt,  ■; 
cuTud  ifito  the  Mooer  CqIudui. 
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Memorandum  as  to  Investment  of  Fu 

Management. 

The  Accountant  of  the  Court  of  Session 
factors  to  the  judgment  of  the  Court  in  Petitioi 
1876,  3  Reiiie,  479,  contained  in  the  interloc 
Clark,  and  to  the  opinions  of  the  Judges  of  t 
decision  will  enable  the  Accountant  to  pass 
factory  funds  unexceptionable  bonds  or  mort 
public  trusts  in  Scotland,  duly  authorised  fa 
borrow  money  on  bond  or  mortgage,  and  to 
for  payment  of  Che  annual  interest  on  such  bone 
must,  however,  observe  that  the  responsibilil 
with  themselves,  and  that  in  each  case  full  evi 
to  the  Accountant  to  enable  him  to  judge  of  tl 
of  the  security,  and  that  it  will  be  competent 
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bject  to  any  bond  or  mortgage  if  the  security  appears  to  be  in  any 
aspect  objectionable. 

Factors  will  farther  observe  that  the  decision  of  the  Court  does  not 
Ktend  to  the  debentures  of  railway  or  other  private  companies. 

25M  April  1876. 

lemorandum  as  to   investment  of   funds   under  judicial 
Management  on  Debenture  Bonds  by  Railway  Companies. 

The  Accountant  of  the  Court  of  Session  directs  the  attention  of 
actors  to  the  judgment  of  the  Court  contained  in  the  interlocutor  by  the 
»econd  Division  on  Report  by  Accountant  of  Court  in  factory  Uoyd, 
\y  this  decision  the  Court  has  found  "  that  the  debentures  of  railway 
ompanies  are  securities  which  the  Accountant  of  Court  may  sanction 
s  investments  for  funds  in  the  hands  of  a  curator  bonis^  provided  he  is 
atisfied  that  the  special  investment  is  a  good  and  safe  one  of  its  class." 

Under  the  discretionary  power  thus  conferred  upon  him,  the 
Accountant  of  the  Court  of  Session  will  sanction,  as  proper  securities 
or  factory  funds,  debenture  bonds  or  mortgages  by  such  leading  rail- 
vay  companies  in  Scotland^  duly  authorised  by  Act  of  Parliament  to 
x)rrow  money  on  bond  or  mortgage,  as  may  for  at  least  three  years 
}revious  to  each  investment  have  been  paying  an  annual  dividend  to 
heir  ordinary  shareholders  of  not  less  than  two  per  cent.  Factors 
nust,  however,  observe,  that  in  every  case  of  investment  in  such 
securities  it  will  be  necessary  that  they  shall  ascertain  that  the  bonds 
jr  mortgages  shall  be  validly  issued  in  strict  conformity  with  the  terms 
jf  the  Acts  of  Parliament  regulating  the  railway  companies  respectively, 
ind  that  they  legally  form  charges  against  the  assets  of  said  companies 
n  preference  to  their  whole  share  capital. 

12M  December  1877. 


IV.— FORMS. 


I. — Petition  for  the  Appointment  of  a  Factor  on  a  Trust- 
Estate,  AND  for  Authority  to  Complete  Titles. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  Mrs  /  6?  or  Z>,  residing  at  Z>,  widow  of  the  deceased 
C  Dy  of  the  Customs,  (7,  and  A  S  O,  of  the  Inland  Revenue,  -^, 
beneficiaries  under  the  trust-disposition  and  settlement  of  the  de- 
ceased/ O,  sometime  merchant,  afterwards  residing  in  G — 

Humbly  Sheweth, — That  the  deceased  /  O,  sometime  merchant, 
afterwards  residing  in  G,  by  his  trust-disposition  and  settlement,  dated 
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jth  July  1841,  and  recorded  in  Books  of  1 
December  1S56,  gave,  granted,  assigned,  and  c 
oi  ff  R,  teacher  in  D,J  T,  writer  in  G,  W  T, 
A  G,  of  the  yC  Works,  and  J  R  G,  writer  in 
or  survivor  of  them  who  should  accept,  but  th, 
ends,  uses,  and  purposes  thereinafter  mentiom 
tain  piece  of  ground  in  /  Street,  G,  and  the  bui 
thereon,  more  particularly  described  in  the  pra 
lands  and  estate,  heritable  and  moveable,  of  e^ 
longing  or  that  should  belong  to  him  at  the  tin 

The  purposes  of  the  said  tnist  were — ist, 
truster's  just  and  lawful  debts,  sick-bed  and  f 
allow  to  Mrs  /  M,  his  spouse,  in  the  event  of  h 
liferent  use,  enjoyment,  and  possession  of  then 
plenishing,  and  bed  and  table  linen  ;  and  also 
free  annual  produce  of  the  whole  rest  and  ren 
estate,  heritable  and  moveable,  thereby  conve 
use  allenarly  so  long  as  she  should  continue 
3d,  On  the  death  or  marriage  of  bis  said  sp< 
surviving  him,  or  upon  his  own  death  in  ca: 
truster  directed  his  trustees  to  divide  and  mal 
heritable  and  moveable  estate  thereby  convi 
share  alike,  to  and  among  /  0,NO,fO  (th( 
A  SO  (also  petitioner),  AfAO,!mAED  O, 
to  be  payable  to  his  said  children,  if  sons,  01 
and  if  daughters,  on  their  attaining  majority  o 
But  it  was  declared  that  in  the  event  of  any  c 
before  their  shares  became  payable  to  them  \ 
issue  should  come  in  place  of  his  or  her  dece; 
event  of  any  of  them  dying  before  receiving 
leaving  lawful  issue,  then  the  share  of  such  di 
and  be  equally  divided  among  the  survivors 
The  said  trust-disposition  and  settlement  is  prt 

The  said/  0,  the  truster,  died  on  or  about  1 
survived  by  his  widow,  and  leaving  the  eighi 
Of  these  /,/,  and  N  have  since  died  withou 
who  was  married  to  D  H,  collector  of  excise,  C 
only  daughter,  I  M  H  (who  is  still  a  minor),  a 
tioner,  Mrs  /  O  or  Z).  G  AO  sailed  for  An 
1831,  and  is  believed  to  be  dead,  nothing  ha 
since  that  time.  ^  0  is  now  a  farmer  at  D,  Cj 
married  W  P,  farmer  in  Upper  Canada,  and  i; 

The  trustees  named  in  the  tnist-disposi 
and  have  duly  intromitted  with  the  trust  i 
whole  of  the  trustees,  however,  are  now  dead, 
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the  said/  7",  who  died  on  the  17th  day  of  July  last,  and  the  trust  has  in 
consequence  thereby  lapsed. 

The  trust-estate  consists,  so  far  as  the  petitioners  have  been  able  to 
learn,  of  the  said  piece  of  ground  and  houses  thereon,  situated  on  the 
west  side  of  /  Street,  G,  in  which  heritable  property  the  said  trustees 
were  duly  infeft  conform  to  instrument  of  sasine  referred  to  in  the 
prayer  hereof,  and  a  balance  of  cash,  which  was  in  the  hands  of  Mr  7*, 
the  surviving  trustee,  at  the  time  of  his  death.  The  heritable  property 
is  of  the  estimated  value  of  ;^79oo ;  the  cash  amounts  to  about  £3$- 

The  petitioners  are  the  only  beneficiaries  under  the  said  trust  in  this 
country  excepting  the  foresaid  /  Af  H  as  in  right  of  her  deceased 
mother  MA  O  or  H,  and  she  is  minor  about  thirteen  years  of  age,  and 
resides  at  D  with  the  petitioner  Mrs  /  0  or  D,  Her  father  D  H  \s 
alive,  but  resides  in  England.  The  other  beneficiaries  are  R  0  and 
Mrs  E  D  O  or  Py  both  in  Canada,  and  the  said  G  A  0  in  America,  or 
elsewhere  furth  of  Scotland. 

In  these  circumstances,  and  with  a  view  to  the  due  preservation, 
management,  and  disposal  of  the  said  trust-estate,  the  petitioners  are 
under  the  necessity  of  applying  to  your  Lordships  to  appoint  a  judicial 
factor  thereon  in  respect  of  the  failure  of  the  whole  trustees  nominated 
by  the  truster.  The  petitioners  beg  humbly  to  suggest  to  your  Lord- 
ships Mr/  C,  house-agent,  6^,  as  a  fit  and  proper  person  to  be  appointed 
to  the  office.  He  has  had  for  the  last  few  years  the  management  of  the 
heritable  property  of  the  trust. 

By  the  44th  section  of  the  Conveyancing  (Scotland)  Act  1874  it  is 
provided — [/ure  quote  the  section  as  on  p.  1 36]. 

May  it  therefore  please  your  Lordships  to  order  intimation  of  this 
petition  to  be  made  on  the  walls  and  in  the  minute-book  in 
common  form  ;  and  to  grant  warrant  for  serving  the  same  upon 
the  said  R  Oy  E  D  0  or  Pj  and  the  said  W  -P,  her  husband,  for 
his  interest,  and  the  said  G  A  O,  and  also  upon  the  said  I M  H^ 
and  the  said  D  H^  her  father,  for  his  interest  as  her  administrator- 
in-law,  and  appointing  them  to  lodge  answers  within  fourteen 
days  after  service,  if  so  advised  ;  and  thereafter,  upon  resuming 
consideration  of  this  petition,  with  or  without  answers,  to  appoint 
the  said/  C,  or  such  other  person  as  your  Lordships  may  think 
proper,  to  be  judicial  factor  upon  the  trust-estate  of  the  said  de- 
ceased/ O,  with  the  usual  powers,  he  always  finding  caution  before 
extract ;  and  further,  to  grant  warrant  to  and  empower  the  said  /  C, 
or  such  other  person  as  your  Lordships  may  appoint,  to  make  up 
and  complete  a  title  in  his  own  name  as  judicial  factor  foresaid, 
in  terms  of  the  Conveyancing  (Scotland)  Act  1874,  or  by  any 
other  habile  mode,  to  the  whole  heritable  subjects  hereinafter 
specified,  viz. — All   and  Whole  \here  describe  the  5ubjects\-\n 
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which  subjects  H  R,  J  T, 
were  duly  infeA,  conform  ti 
as  trustees  foresaid,  recorded  in  the  Parti 
for  the  regality  of  G  i  ith  February  i8j; 
lions  •which  require  to  be  referred  to,  at. 
the  reservations,  conditions,  obligations, 
and  others  specified  in  an  instrument  ol 
said  deceased  /  0,  dated  18th,  and 
Particular  Register  of  Sasines  the  29th, 
and  to  decern  ad  interim;  or  to  do  oth 
ships  shaQ  seem  proper. 

According  to  Justice,  & 


A  fonn  is  given  appended  to  the  Act  of  Se( 
i8S7,j«^ra,p.  576. 


3. — Petition  for  the  Appointment  of  a  F- 
Estate,  and  for  Authority  to  Coi 
AND  Disposition  in  Securitv. 

Unto  the  Right  Honourable  the  Lords  of  d 
Petition  lA  P  S,  Writer  to  the 

Humbly  Sheweth,— That  the  petitioner  wa: 
It  IV,  residing  in  D  Street,  E,  who  died  on  th 
leaving  property,  both  heritable  and  moveable^ 

At  the  time  of  the  said  R  Wj  death  there 
to  who  was  her  nearest  connection,  and  alth 
along  with  R  A,  writer,  D,  a  trustee  under  the 
late  Mr  />  W,  writer,  F,  the  only  brother  of  il 
knowledge  of  the  existence  of  any  parties  conn 

On  inquiry,  however,  it  was  ascertained  tha 
was  related  to  Miss  tV,  and  with  the  view  of  f 
of  all  parties  the  said  A  D,  on  the  suggestic 
sented  a  petition,  on  15th  June  1878,  to 
warrant  to  the  Sheriff-Clerk  to  open  the  repo: 
and  to  take  charge  of  whatever  property  and  < 
be  found  within  the  said  house  in  S  Street 
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terms  of  the  prayer  of  the  petition,  to  the  Sheriff- Clerk  of  -E,  who 
opened  the  repositories,  and  inventoried  and  took  charge  of  the  pro- 
perty, effects,  and  papers  of  the  deceased. 

No  writings  of  a  testamentary  nature,  and  no  writings  of  any  kind 
tending  to  throw  light  on  the  connections  of  the  deceased,  were  found 
by  the  Sheriff-Clerk  among  the  said  R  IV^s  papers. 

Besides  a  sum  of  about  £$0  in  money,  her  household  furniture, 
which,  inclusive  of  some  silver  plate,  has  been  valued  at  about  £i6Sy 
the  said  7?  IV  died  possessed  of  property  to  the  amotmt  of  ;f45oo, 
invested  in  a  bond  and  disposition  in  security,  particularly  described  in 
the  prayer  hereof. 

Sometime  before  the  said  H  IV^s  death,  intimation  was  given  that  the 
said  sum  of  ;£45oo,  due  to  her  under  the  said  bond  and  disposition,  was 
to  be  paid  up  at  Martinmas  1878  ;  but  as  there  was  no  party  in  titulo  to 
discharge  the  bond,  that  sum,  together  with  ;^42,  9s.  6d.  of  interest 
thereon,  was  consigned  in  the  branch  of  the  N  Bank  at  J9,  on  deposit- 
receipts  in  name  of  Mr  A  /?,  of  Mr  A^  the  agent  of  Mr  A  /?,  and  of  the 
petitioner. 

As  yet  there  is  great  uncertainty  in  regard  to  the  parties  who  are 
entitled  to  succeed  to  the  property  of  the  said  R  JV.  No  claim  has  been 
made  to  the  office  of  executor,  or  by  any  party  to  be  served  heir  to  the 
deceased. 

Several  parties  have  communicated  with  the  petitioner  in  the  idea 
that  they  are  the  representatives  of  the  deceased ;  but  of  these  the  only 
persons  who  appear  to  be  connected  with  Miss  JV,  through  her  father, 
are  the  said  A  D  of  C,  and  the  Reverend  R  D  W,  minister  of  T,  in  the 
county  of  K, 

In  these  circumstances,  and  with  the  view  of  preserving  the  estate 
of  the  said  deceased  R  W  for  behoof  of  her  legal  representatives  when 
ascertained,  the  petitioner  has  felt  it  to  be  his  duty  to  make  the  present 
application  to  your  Lordships  for  the  appointment  of  a  judicial  factor  to 
manage  her  estate  and  effects ;  and  he  begs  leave  to  suggest  Mr  M  J^ 
accountant  in  E,  as  a  fit  and  proper  person  for  the  office. 

By  the  Titles  to  Land  Consolidation  (Scotland)  Act  1868,  section 
24,  as  amended  by  The  Titles  to  Land  Consolidation  (Scotland)  Act 
1869,  section  3,  it  is  provided — \here  quote  the  section  as  onf,  134]. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  the  said  A  D  and  R  D  IV,  and  them  to  lodge 
answers  thereto,  if  they  any  have,  within  eight  days  after  service ; 
and  upon  resuming  consideration  thereof,  with  or  without  answers, 
to  appoint  the  said  M/,  or  such  person  as  your  Lordships  may 
think  proper,  to  be  judicial  factor  upon  the  estate  and  effects, 
heritable  and  moveable,  of  the  said  deceased  R  W,  with  the 
usual  powers,  the  said  judicial  factor  finding  caution  before 
extract ;  and  further,  to  grant  warrant  to,  and  authorise  and  em- 
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power,  the  said  M  J,  or  such  other  peisoi 
appoint,  to  make  up  and  complete  a  title 
own  name  as  judicial  faaor  foresaid  to 
security  and  others,  hereinbefore  refem 
disposition  in  security  for  the  sum  of  £,a,\ 
March  iS;?, granted  by  (7  5,  merchant,  s 
24  F  Street,  A,  and  instrument  of  sasin 
corded  in  the  Particular  Register  of  Sasi 
F,  the  Sth  day  of  April  1857,  both  in  &v 
R  iV,  and  also  to  the  following  subjec 
security,  viz.,  AH  and  Whole— [fc«  de. 
always  with  and  under  the  reservations 
tions  specified  in  the  said  bond  and  dis[ 
said  instrument  of  sasine  following  then 
as  aforesaid ;  and  to  decern  ad  interim 
the  premises  as  to  your  Lordships  may  si 

According  to  Justice,  8cc 


4.— Petition  for  the  Appointment  of  a  F 

Unto  the  Right  Honourable  the  Lords  of  Co 
Petition  ofT/ZP,  Esquire  of  A,  and 

Humbly  Sheweth, — That  in  consequence  of 
uncle  XA,  Esquire,  W.S.,  £.,  on  the  i8th  Marc 
residing  in  E,  became  entitled  to  a  one-tenth  i 
intestate  estate,  which  share  is  estimated  to  am 

The  said  P  Bis  now  furth  of  Scotland,  and 
known  to  the  petitioner  or  anyone  in  the  cour 
Arctic  Seas  on  board  the  whaler  "  Erebus,"  on 
last  communication  received  from  him  was  date 
which  time  nothing  has  been  heard  of  the  S!ud 
board  the  "Erebus."  In  consequence,  no  com 
with  the  said  P  D,  and  he  cannot  make  arrang 
ment  of  an  attorney  in  Scotland,  for  the  prot 
the  estate  of  the  said  R  A. 

The  said  /"  Z)  is  an  only  child,  and  his  pa 
him.  The  petitioner  T  H  P  is  the  said  P  1 
petitioner,  P  D  has  no  near  relatives. 

In  ihese  circumstances  it  is  necessary  thi 
should  be  appointed  to  the  said  P  D,  and  the 
fully  to  suggest  as  a  proper  person  for  the  ofii 
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he  is  aware  that  the  said  P  D  confided  some  matters  of  business  before 
he  left  the  country,  and  in  whom  he  reposed  every  confidence. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  the  said  P  D  edictally,  and  on  such  other 
person  or  persons  as  to  your  Lordships  shall  seem  proper,  and 
appoint  them  to  give  in  answers  to  the  same,  if  they  any  have, 
within  fourteen  days  ;  and  thereafter,  on  resuming  consideration 
hereof,  to  nominate  and  appoint  the  said  H  /f,  or  such  other 
person  as  your  Lordships  may  think  proper,  to  be  factor  loco 
absentis  to  the  said  P  Z>,  with  the  usual  powers,  he  always  finding 
caution  before  extract ;  and  to  decern  ad  interim;  or  to  do 
otherwise  as  to  y       Lordships  may  seem  proper. 

According  to  Justice,  &c. 

\Signedby  Counsel,] 


5. — Petition  for  the  Appointment  of  a  Factor  Loco  Tutoris. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  P  P,  baker  in  £,  only  brother  of  the  deceased  A  J?, 
baker  in  Ey  and  of  Mrs  /  6^  or  P,  widow  of  the  late  G  P,  baker  in 
£f  the  mother  of  the  said  deceased  A  P — 

Humbly  Sheweth, — That  the  said  deceased  A  P  died  on  the  27th 
May  1875,  leaving  a  widow,  Mrs  C  A  or  Py  residing  in  P  S,  E,  and  an 
only  child,  named  /  A  P,  about  twelve  months  old.  Mr  P  left  a 
house  in  G  S,  £,  let  at  a  rent  of  ;^6o  per  annum,  and  money  and 
moveable  property,  Including  household  furniture,  utensils  in  trade,  and 
book  debts,  to  the  value  of  about  ;^iooo  sterling.  Mr  P  and  his  wife 
Mrs  C  A  or  P  (who  never  had  entered  into  any  marriage-contract)  exe- 
cuted a  mutual  settlement  whereby  they  conveyed  to  the  survivor  the 
whole  moveable  property  belonging  to  them  respectively,  and  their  other 
means  and  estate  of  every  description.  This  deed  bears  to  be  dated 
17th  May  1873,  but  the  widow  alleges  that  it  was  executed  on  the  17th 
May  1874,  a  few  days  before  the  birth  of  the  child.  At  its  date  neither 
party  was  possessed  of  any  heritable  property. 

On  the  15th  May  1875,  sometime  before  his  death,  Mr  P  executed 
a  trust-disposition  and  settlement  in  favour  of  the  following  parties, 
viz.:— ^  Sy  bookseller  in  £,  and  /  G,  Writer  to  the  Signet,  and  to  the 
acceptors  or  acceptor,  survivors  or  survivor,  as  trustees,  conveying  to 
them  his  whole  property,  heritable  and  moveable.  The  objects  of  the 
trust  were — i.  Payment  of  debts,  and  death-bed  and  funeral  charges. 
2.  Payment  of  the  expenses  of  the  trust.  3.  To  apply  the  produce  of 
his  heritable  sujects,  as  far  as  might  be  necessary,  for  the  education 
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and  support  of  bis  son,  the  rest  lo  accumulate 
age  of  twenty- one,  and  to  be  then  handed  ove 
son,  to  the  truster's  nearest  heirs  and  assig 
whole  of  his  moveable  property  to  his  wife,  on 
accept  the  same  as  in  full  of  all  her  legal  claln: 
she  should  contribute,  if  required,  any  additioi 
necessary  for  the  support  and  education  of  hij 
the  terms  therein  mentioned,  ^£30  to  the  trusi 
sum  to  his  sister  if  they  survived  the  truster 
mentioned  deeds  contained  any  nomination  1 
his  child. 

Doubts  having  been  started  as  to  the  valid 
deeds,  a  case  was  laid  before  counsel,  whc 
trustees  should  not  accept  the  trust  The  t 
declined  to  accept,  as  appears  by  the  minute  c 
7th  June  1875.  Copies  of  the  mutual  settl< 
disposition  and  settlement,  and  the  above  m 
all  the  parties  present,  are  herewith  produced, 
only  relations  of  the  pupil  on  the  father's  side, 
the  only  relative  is  R  A,  merchant  in  S,  and  '. 
CAoz/l. 

In  these  circumstances  it  is  necessary 

should  be  appointed  to  the  said/<4  X,  and  tl 

suggest  Mr  (f  M,  accountant  in  £',  as  a  fit  pe 

May  it  therefore  please  your  Lordships  tt 

be  intimated  on  the  walls  and  in  the 

form,  and  to  appoint  it  to  be  served  or 

and  R  A,  and  them  to  lodge  answers 

within  eight  days ;  and  on  resuming  ( 

or  without  answers,  to  appoint  the  s 

person  as  your  Lordships  may  think 

iuloris  to  the  said  JAR,  with  the 

finding  caution  before  extract;  and  to 

do  otherwise  in  the  premises  as  youi 

proper. 

According  to  Justice,  i 


6. — Petition  for  the  Appointment  of  1 

Minor  Capax. 

Unto  the  Right  Honourable  the  Lords  of 

Petition  of  A  D,  residing  at  the  farm  1 

deceased  G  B,  Esq.  of  Z» ;  and  £  T",  alsc 

the  said  A  D— 
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Humbly  Sheweth, — That  the  petitioner  A  D  is  a,  minor,  upwards  of 
fourteen  years  of  age,  having  been  bom  on  the  3d  day  of  June  1867. 

By  the  last  will  and  testament  of  the  said  G  By  who  died  on  the 
loth  day  of  December  1880,  there  has  been  bequeathed  to  the  peti- 
tioner, the  said  A  D,  the  sum  of  ;£5oo  sterling,  payable  at  the  first 
term  of  Whitsunday  or  Martinmas  after  said  G  B^s  death.  This  will 
is  dated  6th  November  1880.  It  is  holograph  ;  and  as  it  contained  no 
nomination  of  executors,  E  By  Esq.,  now  of  Z>,  expede  confirmation  as 
executor  of  his  deceased  brother,  the  said  G  By  on  or  about  the  nth 
day  of  January  last.    A  copy  of  the  said  will  is  herewith  produced. 

The  petitioner,  the  said  ^  Z^,  is  a  natural  son  of  the  said  G  By  and 
his  illegitimacy  precludes  him  from  adopting  the  common  mode, 
pointed  out  by  law,  of  choosing  curators  before  the  Judge  Ordinary. 

It  is  thus  necessary  to  make  the  present  application  to  your  Lord- 
ships for  the  appointment  of  a  curator  bonis  to  the  petitioner,  the  said 
A  Dy  and  the  petitioners  would  suggest  for  that  office  ^x  G  B  Sy  S.S.C, 
who  has  acted  as  the  professional  adviser  of  the  other  petitioner,  the 
said  E  T. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  the  said  E  By  and  to  ordain  him  to  lodge 
answers  thereto,  if  he  any  has,  within  eight  days ;  and  upon 
resuming  consideration  hereof,  with  or  without  answers,  to 
appoint  the  said  G  B  SyOr  such  other  person  as  your  Lordships 
may  think  proper,  to  be  curator  dom's  to  the  said  A  Z>,  with  the 
usual  powers,  he  finding  caution  before  extract;  and  to  decern 
ad  interim;  or  to  do  otherwise  as  to  your  Lordships  may  seem 
proper. 

According  to  Justice,  &c. 

[Signed  by  Counsel,"] 


7.— Petition  for  the  Appointment  of  a  Factor  Loco  Tutoris 
AND  Curator  Bonis  to  Children  of  the  same  Family. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  P  F  G,  residing  at  No.  1 16  -5  Street,  E,  with  his  mother, 
Mrs  M  D  or  Gy  relict  of  the  late  P  D  Gy  sometime  manager  of  the 
D  and  L  Gas  Company,  father  of  the  said  P  F  G\  and  of  the  said 
yixsM  DoxG— 

Humbly  Sheweth,— That  the  said  P  D  G  died  on  the  ist  day  of 
March  1878,  survived  by  his  widow,  the  petitioner  Mrs  J/  Z?  or  Gy  and 
two  children,  viz. — the  petitioner  P  F  Gy  bom  on  the  29th  May  1866, 
and  E  Gy  bom  on  the  3d  July  187 1. 
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The  said  P  F  G  and  E  G  zx^  each  entitled  to  a  legacy  of  iyx 
under  the  deed  of  settlement  of  the  late  Miss/  W^  of  ^  in  the  county  o 
/>,  who  died  on  the  17th  January  last,  which  legacy  is  now  payable. 

The  said  P  D  G  died  intestate,  and  without  having  named  guardian! 
to  his  children. 

Besides  their  mother,  the  said  P  F  G  and  E  G  have  no  relative  01 
the  mother's  side.  P  H  G^  officer  in  the  employment  of  the  D  Folia 
Commissioners,  brother  of  the  said  P  D  G^is  their  only  relative  on  th< 
father's  side  within  Scotland.  G  /%  consul  for  Her  Majesty  at  RJ^  V. 
another  paternal  uncle  of  the  said  PEG  and  E  G.  They  have  nc 
other  relatives  on  the  father's  side. 

In  these  circumstances  it  is  necessary  to  appoint  a  curator  bonis  tc 
the  petitioner,  said  P  F  G^  and  a  factor  loco  tutoris  to  the  said  E  G^  and 
as  there  is  no  such  diversity  of  interest  as  to  necessitate  the  appointment 
of  separate  persons,  the  petitioners  have  humbly  to  suggest  Mr  D  S^ 
C.A.,  as  a  fit  person  for  the  said  offices. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to 
be  intimated  on  the  walls  and  in  the  minute-book  in  comrooD 
form,  and  to  be  served  on  the  said  P  H  G  and  also  on  the  said 
G  F  edictally,  and  them  to  lodge  answers  thereto,  if  they  an> 
have,  within  fourteen  days,  and  thereafter,  on  resuming  considera- 
tion hereof,  with  or  without  answers,  to  appoint  the  said  D  S,  oi 
such  other  person  or  persons  as  your  Lordships  may  think  proper, 
j  1;  to  be  curator  donis  to  the  petitioner  the  said  PEG,  and  factor  iocc 

tutoris  to  the  petitioner  the  said  E  G^  with  the  usual  powers,  be 
or  they  finding  caution  in  conmion  form  before  extract ;  and  tc 
n  decern  ad  interim;  or  to  do  otherwise  in  the  premises  as  to  youi 

'.  I| .  Lordships  shall  seem  proper. 

\V\'  According  to  Justice,  &c. 

;  ji !" ' '  {Signed  by  CounuL] 

■  ill  __^_^ 

f  '  8. — Petition  for  the  Appointment  of  a  Curator  Bonis  to  a 

|j  ■  Party  Incapax. 


I 


Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  tb( 
Petition  of/  P,  residing  in  No.  151  H  Street,  Z>,  only  surviving 
son  of  the  late  A  P,  sometime  banker  in  E — 

Humbly  Sheweth,— That  MP,  residing  at  No.  10  S  Street,  £,  is  Uw 
son,  and,  except  the  petitioner,  the  only  other  surviving  child  of  the  sai( 
A  P,  The  said  M  P  \s  ait  present  in  such  a  mental  condition  as  to  b 
incapable  of  managing  his  own  affairs,  or  of  giving  directions  fo 
the  management  of  them,  as  appears  from  the  medical  certificates  here 
with  produced,  and  copies  of  which  are  hereto  annexed. 
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The  said  M  Ps  property,  so  fiur  as  known  to  the  petitioner,  consists 
of  the  following  subjects,  viz. : — 

1st.  The  shop,  dwelling-hoiise,  and  pertinents,  being 
Na  112  S  Street,  E^  at  present  let  to  D  IV, 
grocer,  at  the  yearly  rent  of  ;^48    o    o 

2d.  The  shop,  being  Na  29  L  Street,  £,  at  present 

let  to  P  Rj  watchmaker,  at  the  yearly  rent  of  .     57  10    o 

3d.  The  house,  being  Na  11  P^E,  at  present  let  to 

/  Wj  at  the  yearly  rent  of  .    20    o    o 


;£i25  10    o 


Except  himself,  there  are  no  other  near  relations  of  the  said  Af  P 
known  to  the  petitioner.  The  petitioner  declines  to  sae  out  a  cognition, 
or  to  claim  the  legal  tutory  of  his  brother. 

In  these  circumstances  it  is  necessary  that  a  curator  bonis  should  be 
appointed  to  the  said  M  P,  and  the  petitioner  beg^  leave  to  suggest 
A  Pj  chartered  accountant,  £",  as  a  proper  person  to  be  appointed  to 
the  office. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition,  with 
the  annexed  certificates,  to  be  intimated  on  the  walls  and  in  the 
minute-book  in  common  form,  and  to  be  served  on  the  said  Af  P 
personally,  with  an  order  on  him  to  lodge  answers,  if  he  any 
have,  within  eight  days  ;  and  thereafter,  on  resuming  considera- 
tion hereof,  with  or  without  answers,  to  appoint  the  said  A  Ry  or 
such  other  person  as  your  Lordships  may  name,  to  be  curator 
bonis  to  the  said  Af  P,  with  the  usual  powers,  he  always  finding 
caution  before  extract ;  and  to  decern  ad  interim;  or  to  do  other- 
wise in  the  premises  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  &c. 

[Signed  by  Counsel]. 


MEDICAL    CERTIFICATES. 

(i)  CerHficate  by  Dr  S. 

D,  21st  Nov.  i88a 

I  hereby  certify,  on  soul  and  conscience,  that  I  this  day  examined 
M  P,  residing  at  No.  10  S  Street,  E;  that  I  consider  him  to  be  suffering 
from  softening  of  the  brain ;  and  that  in  consequence  he  is,  in  my 
opinion,  incapable  of  managing  his  own  affairs,  or  of  giving  directions 
for  the  management  of  them. 

(Signed)        D  S,  M.D. 
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(l)  Certificate  by  Dr  _ 

I  hereby  certify,  on  soul  and  conscience, 

M  P,  residing  at  No.  lo  S  Street,  E,  and 

softening  of  the  brain,  which  quite  unfits  hi 

affairs,  or  giving  any  directions  in  regard  to  tl 

(Signed) 


Unto  the  Right  Honourable  the  Lords  of  C 
Petition  oi  A  B,  merchant 

Humbly  Sheweth, — The  petitioner,  who  1 
ously  been  in  business  in  G  as  an  engineer  and 
on  i6th  January  1875  assumed  as  a  partner 
been  superintendent  of  works  in  the  emptoym 

The  articles  of  copartnery  provided,  iiiie 
should  be  known  under  the  style  oi  A  B 
of  the  company  should  be  fixed  at  ^2S,< 
/  C  was  to  contribute  ^1500,  the  remaindt 
petitioner  :  That  each  partner  should  advanc 
or  pay  interest  at  the  rale  of  5  per  cent,  to  1 
ciency:  That  the  petitioner  should  hold  tw 
draw  (wo-thirds  of  the  profits,  and  be  respoE 
losses,  and  that  the  remaining  one-third  of 
losses  respectively  should  fall  to  the  said  J 
should  subsist  for  the  space  of  6ve  years 
Reference  is  made  to  copy  of  articles  of  copari 

The  period  of  five  years  came  to  an  end  01 
petitioner  had  for  some  lime  previously  beer 
in  the  management  of  the  business,  and  it 
y  C,  in  whom  the  petitioner  until  recently  b. 
alone  conduct  the  winding-up.  It  has  no' 
knowledge  of  the  petitioner  that  the  said  / 1 
confidence  reposed  in  him  by  the  petitioner  b] 
to  his  own  private  purposes,  whereby  the  bus 
a  stale  of  insolvency.  In  particular,  he  has 
bills  10  the  extern,  as  the  petitioner  is  informi 
proceeds  of  which  he  has  hitherto  declined  to 
He  has,  under  the  agreement  already  mentii 
of  the  firm's  books,  and  continues  to  retain 
entire  exclusion  of  the  petitioner,  although 
them  in  the  hands  of  a  neutral  party  for  t 
firm's  affairs  wound  up. 
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In  these  circumstances  the  petitioner  finds  it  necessary  to  make  the 
present  application  to  your  Lordships  for  the  appointment  of  a  judicial 
£eu:tor  on  the  partnership  estate  of  A  B  &*  Co,,  for  the  purpose  of 
winding-up  the  affairs  of  the  said  partnership.  The  petitioner  begs 
to  suggest  Mr/  G,  accountant,  G,  as  a  proper  person  to  discharge  the 
duties  of  said  office.* 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  the  said/  G,  and  to  appoint  him  to  lodge 
answers  thereto,  if  so  advised,  within  eight  days  ;  and  thereafter, 
on  resuming  consideration  of  the  petition,  with  or  without 
answers,  to  sequestrate  the  estates  of  the  said  A  D  &*  Co,^  and 
to  nominate  and  appoint  the  said  /  6^,  or  such  other  person 
your  Lordships  may  think  fit,  to  be  judicial  factor  on  the  estates 
of  the  said  A  B  6r*  Co.y  with  the  usual  powers,  the  person  to  be 
appointed  judicial  factor  finding  caution  before  extract  in  com- 
mon form ;  and  to  decern  ad  interim;  or  to  do  otherwise  as  to 
your  Lordships  shall  seem  just 

According  to  Justice,  &c. 

[Signed  by  Counsel,] 


la— Petition  for  a  Factor  under  the  Railway  Comf anjic^ 

(Scotland)  Act  iWjA 

Unto  the  Right  Honourable  the  Lords  fA  Council  and  Sei>bi<>n,  tlu: 

Petition  kA  A  B^  Banker,  E— 

Humbly  Sheweth, — That  the  peuxiooer  i%  a  crediu/r  ^4  tJi«  O  ^nd  P 
Railway  Company,  incorporated  by  Act  of  ParJiament,  f<r^  tJic;  «uii)  ^/f 
£yxxy  and  interest  thereon,  cost^ned  \n  certain  <XTtif*<.ateb  ^A  iiwltlAed- 
ness,  ten  in  number,  granted  by  the  said  G  and  P  Railway  O^inj/any  m 
flavour  oi  A  P^  contractor,  B^  being  each  for  tlie  buiu  *A  /^^^j,  aiid  all 
assigned  to  the  said  petitioner,  coxdormio  astignati'^n^  r}it:ri:^Af  aJJ  4muA 
27th  September  1875.  The  said  ceriifi':atei  <A  indt:U<;cIw;b*  */r  W*4t 
became  pa>-able  on  the  ist  September  1*^75,  J^j*.  tJi^  baid  G  and  P 
Company  have  failed  to  make  payineirt  of  \}i^  buuii  *^i^ri.''in  «//ntaiii4:d, 
or  of  the  interest  thereon,  although  the  '/*:ii\i*jtMcr  }>ab  des>jrt>d  and  re- 
quired them  so  to  do. 


♦  If  23  ,KimiK  z.'^^JiV!\'Hi»M*  tt<j«siffcd,  «*  /^/At;.  i'jru,  N«>.  14. 

+  It  ■••as  ^-tT'jpyjtts'ty  staVbd  ^m;  (;.  44^  iwur  ^  titat  ♦^ei:VMJt  uti^i^  iit tt  A<,t  caiHKM 
coarpe!itstt}r  b?r p:*vaile<!  iv  tbt  Jvv^rd  O* dinar*  *^  tw.  biiit ,  lij^>  iuh*  U  s»^;  jx^u^uu^^i. 
See  lec.  4  of  Air.  mnuntbC  it  tiit  Itini.  trf  iftiUUvL 
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By  the  Act  30  and  31  Vict.  cap.  126,  entitled  "An  Act  to  Amend  the 
Law  relating  to  Railway  Companies  in  Scotland,"  made  perpetual  by 
the  Act  38  and  39  Vict,  cap.  31,  it  is  enacted  (section  4) — [here  quote  the 
section  as  on  page  349,  supra]. 

By  the  interpretation  clause  of  the  said  Act  it  is  provided  that  "the 
terms  *  Court  of  Session '  and  *  Court  *  shall  mean  either  Division  of  the 
Court  of  Session,  and  in  time  of  vacation  the  Lord  Ordinary  officiating 
on  the  BiUs." 

The  said  bonds  held  by  the  petitioner  as  aforesaid  contain  clauses 
consenting  to  registration  for  execution,  and  were  so  registered  in  terms 
of  said  clauses  in  the  Books  of  Council  and  Session  on  22d  April  1879, 
and  decree  pronounced  on  each  of  them.  Extracts  thereof  are  herewith 
produced. 

The  said  G  and  P  Railway  was  opened  for  public  traffic  on  the  5th 
October  1877,  and  is  now  in  operation  under  a  working  agreement 
entered  into  between  the  said  company  and  the  G  and  S  IV  Railway. 

In  these  circumstances  the  petitioners  are  desirous  that  a  judicial 
factor  should  be  appointed  on  the  undertaking  of  the  said  G  and  P  Rail- 
way Company,  in  terms  of  the  Act  above  quoted.     The  petitioners 
I  having  full  confidence  in  J?  ^,  one  of  the  directors  of  the  said  company, 

t)  respectfully  suggest  him  for  the  office. 

i|  The  petitioners  are  creditors  in  other  sums,  for  which  they  have 

I  not  yet  obtained  decree. 

I  May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 

intimated  in  the  minute-book  and  on  the  walls  in  common  form, 
and  to  be  served  on  the  said  G  and  P  Railway  Company,  and  to 
ordain  them  to  lodge  answers  thereto,  if  they  any  have,  within 
eight  days;  and  thereafter,  on  resuming  consideration  hereof 
with  or  without  answers,  to  nominate  and  appoint  the  said  R  A^ 
or  such  other  person  or  persons  as  your  Lordships  may  think 
proper,  to  be  judicial  factor  or  factors  on  the  undertaking  of  the 
said  G  and  P  Railway,  in  terms  of  the  said  Act  30  and  31  Vict 
cap.  126;  and  to  decern  ad  interim;  or  to  do  further  and  other- 
wise in  the  premises  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  &c., 

[Signed  by  Counsel,] 


1 1. — Petition  for  the  Appointment  of  Managers  of  a  Burgh. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the  Peti- 
tion of  R  My  Town  Clerk  of  the  Royal  Burgh  of  Z,  and  residing 
atZ— 

Humbly  Sheweth, — That  Z  is  a  royal  burgh,  and  contributes  to  re- 
turn a  member  to  Parliament.  It  is  included  in  the  Burgh  Reform  Act 
of  1833  (3  and  4  Will.  IV.,  cap.  76),  and  in  accordance  with  the  provi- 
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sions  of  that  Act  and  the  Acts  amending  the  same,  the  annual  election 
of  councillors  to  fill  the  vacancies  caused  by  the  retirement  of  members 
by  rotation  or  otherwise  takes  place  on  the  first  Tuesday  of  November 
annually.  By  the  provisions  of  the  Act  15  and  16  Vict.  cap.  32  (sections 
2,  3,  and  4),  the  whole  number  of  councillors  for  Z  is  fixed  at  twelve, 
with  a  provost  and  two  bailies ;  a  majority  of  the  whole  touTi  council 
constitute  a  quorum ;  and  after  each  annual  election  the  council  are 
thereby  directed  to  fill  up,  according  to  existing  use,  any  vacancies  in 
the  magistracy  thereof 

The  town  council,  prior  to  the  last  annual  election,  which  took  place 
on  4th  November  1879,  was  constituted  as  follows  : — \^ve  names]. 

Of  the  above  named  persons  there  retired  by  rotation  [^'vg  names 
And  as  having  been  elected  ad  interim  during  the  year  \give  names' 
And  by  resignation  [give  names]. 

There  were  thus  seven  vacancies  to  fill  up.  To  supply  these  vacancies 
fifteen  candidates  were  duly  nominated,  and  the  successful  candidates 
were  [give  names].  These  were  duly  declared  elected  councillors  of  the  said 
burgh,  and  on  Thursday,  6th  November  1879,  being  the  second  lawful 
day  after  the  election,  they  appeared  before  Bailie  Z>,  the  acting  chief 
magistrate  and  returning  officer  at  the  said  election,  and  severally  declared 
their  acceptance  of  office,  and  made  a  declaration  defideli. 

The  following  is  a  list  of  the  council  as  completed  by  the  said  elec- 
tion : — [give  names;  then  mention^  in  some  detail^  the  circumstances 
which  in  the  petitioner's  opinion  makes  the  interference  of  the  Court 
necessary^  eg.y  that  a  quorum  of  the  council  refuse  to  act  in  the  election 
of  magistrates,  or  otherwise;  quote  also  the  portions  of  Acts  of  Parlia- 
ment founded  on,  and  give  some  statement  of  the  burgh  property^  and  of 
the  duties  falling  to  the  magistrates,  the  performance  of  which  renders 
the  appointment  of  managers  desircdfle]. 

May  it  therefore  please  your  Lordships  to  appoint  thin  jietiiion  to  l»« 
intimated  on  the  door  of  the  town  hall  of  the  huryih  of  /f,  and  on 
the  walls  and  in  the  minute-book  of  Court  in  common  form  \  find 
also  to  be  served  upon  the  said  [give  names  of  town  rimttt  it  fhu  h,( 
as  above],  and  to  ordain  them  to  lodge  answcrft  th'rrHo,  if  \\ny  nuy 
have,  within  eight  days  ;  and  also  upon  such  oth#rr  paiiir*  mimI  Im 
such  other  way  and  manner  as  to  your  lj}r(\sh\]t^  H\m\\  m  t  m  |mo 
per ;   and  on  resuming  consideration  hcrrrof,  tt,  tunniiutii  iomI  m|i 
point  such  qualified  persons  as  your  Jymlsliijn  ntny  fliMiP   \iniuhi 
to  be  managers  of  the  affairs  of  the  sn'ul  biir;/}i  td  /,  ^ny  \wn  nl 
whom  accepting  and  sur>'iving  being  a  qtiorum,  y/i»fi  |m»s-.m  Oi  (|i»' 
said  managers  to  act  in  all  mattcr'^  r'/r»;i'M^/|  wmIj  jIm*  ttlUi\ii  nl 
the  said  burgh  until  the  corporate  ri;/hfi»fli/M//f  .f,;,!)  !,i.  m-hJo^mI  , 
and  particularly  for  the  purpo^  fff  yjAniirt/,  /  \,niu  1  .  fH^I  \nht  ^pN 
o{  dare  constat  to  vaijsals  in  land^  ar»d  hrniny/-,  Ut'U,t,i*Uiit  hi  iIim 
burgh— of  appointing  stcnt-ma»terf  to  )/#/  //n  iitii\  t  i,Uhn   ilr»< 
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Queen's  subsidy— of  laying  on  and  coU< 
laying  on  and  collecting,  of  the  assessmei 
or  which  may  hereafter  be  apportioned  o 
manner  prescribed  by  the  statutes  rela 
power  also  to  appraiot  one  or  more  fit  am 
assessor  or  assessors  for  the  purposes 
Victoria,  cap,  91,  intituled  "An  Act  for  t 
and  Heritages  in  Scotland,"  and  aIsoofth< 
cap.  48,  intituled  "  An  Act  for  the  Amend: 
tation  of  the  People  in  Scotland"— of 
the  United  College  of  St  Andrews,  und 
W  T,  belonging  to  the  burgh — of  appoint 
sent  the  burgh  in  the  General  Assembly 
land,  and  in  the  Convention  of  Royal  Bt 
of  appointing  one  of  their  number  to  perfo 
missioner  of  Supply  for  the  county  of  j 
admitting  and  enrolling  qualified  persons 
burgh  on  payment  of  the  usual  fees  of  e; 
weights  and  measures  within  the  said  burf 
mon  good  of  said  burgh — of  raising  and 
as  may  be  necessary,  and  of  settling  th< 
charge  of  such  funds  and  patrimonial  int< 
management  of  the  office-bearers  of  the 
appoint  a  treasurer,  on  his  finding  cautioi 
in  common  form, — and  generally  with  po« 
functions  of  the  Magistracy  and  Town  Co 
and  to  find  that  the  expenses  incurred  in 
tion,  and  in  the  procedure  to  follow  hereoi 
lawful  charge  against  the  funds  of  the  said 
the  managers  to  be  appointed  to  pay  and 
accordingly  in  their  accounts  ;  or  olherwi 
parties  appearing  and  opposing  the  pray 
same,  and  to  decern  ;  or  to  do  further  in  t 
Lordships  shall  seem  proper. 


According  to  Jus 


;,&c. 
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12. — Petition  for  the  ApponmfEsrr  or  a  Facto  sl  ?E>-DtxG 

Unto  the  Right  Honourable  the  Lords  of  CfxmczL  And  Session,  the 
petition  of  Mrs/J^  or  Ai  wife  of  T  S  fA  B^  wii  cotLsea?  of  the  said 
7'  A,  and  the  said  7*  -^  for  his  interest,  asd  C  Rj  arcrcLari:  in  Z>. 

Humbly  Sheweth, — That  the  late  H  R,  sooedme  rapcarn  ia  Her 
Majesty's  79th  Regiment  of  Foot,  ciied  at  Z  on  the  29ch  October  1S79 
unmarried.  He  was  survived  by  tvo  brochers  and  a  sister,  his  brothers 
being  the  petitioner  C  i?,  and  T  iV  R,  banker  in  D,  and  his  sister,  beto^ 
the  petitioner  Mrsy  i?  or  iV. 

Captain  R  died  possessed  of  herital^e  and  moveable  property.  Hb 
personal  estate  did  not  exceed  £200  sterling.  His  heritable  propeity 
was  of  considerable  value,  and  consisted  of  the  estate  of  Z,  in  the 
county  of  (7,  yielding  about  £700  per  annum,  which  he  had  purchased 
some  few  years  previous  to  his  death,  and  held  in  fee-simple.  To  thU 
estate  the  said  T  W  R  served  as  his  brothers  heir,  and  he  entered  up<ai 
and  has  since  remained  in  possession  of  the  same.  To  his  doing  5^\ 
the  petitioners,  in  the  belief  that  Captain  R  died  intestate,  offered  no 
opposition. 

On  this  understanding,  the  petitioner  C  R  expede  confirmation  a^^ 
executor  of  his  brother  Captain  i?,  and  he  has  realized  and  collected!  the 
moveable  estate,  and  holds  it  in  this  character  subject  to  the  le^«U  ri^ht:^ 
of  all  parties  concerned. 

It  has  been  within  the  last  month  discovered  that  Captain  A\  so  far 
back  as  1873,  when  he  had  not  purchased  the  said  estate,  but  was  ^hxs- 
sessed  only  of  moveable  property,  executed  a  disposition  and  scttl<^ 
ment  of  all  the  property,  heritable  as  well  as  moveable,  which  thti\ 
belonged  or  might  belong  to  him  ;  and  this  deed,  the  petitioners  h^\)\\« 
must  now  regulate  the  distribution  of  Captain  R^s  estate.  The  sAi\l 
T  JV  R,  however,  refuses  to  acknowledge  the  validity  of  this  deet^  ^m\ 
the  ground  that  it  is  wanting  in  certain  of  the  necessary  soleuu\itie*, 
and  further,  even  though  it  be  held  validly  to  aflcct  his  de\'e<^»ed 
brother's  moveable  estate,  the  said  T  JV R  denies  that  it  was  the*  \\\w\\ 
tion  of  the  granter  that  the  said  deed  should  regulate  the  hUi\ejiaiou  lo 
his  estate  of  Z, 

This  disposition  and  settlement,  which  is  dated  2k\  FrUumvy  \^?M 
and  which  was  recorded  in  the  Books  of  Council  ami  Staaiou  im  iho 
loth  day  of  July  last,  is  in  favour  of  the  said  T  11"  A\  hut  il  is  iWvUvevI 
"  that  these  presents  are  granted  with  and  under  the  l>in»lei\  ol  |MViueui 
of  all  my  just  and  lawful  debts,  deathbed  and  funeral  e\|itiust)^i  aiul 
also  with  and  under  the  burden  of  the  following  leKUiios  i\\\\\  hiU|UCbUi 
which  I  hereby  legate  and  bequeath  to  the  several  priuoiu  witur 
mentioned."    Among  the  legacies  so  left  there  is  one  i)f  /is^**^*  <»*  *'»*^* 
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of  the  petitioners  Mrs/  /?  or  A^,  and  C  R.    An  extract  of  the  disposi- 
tion and  settlement  is  herewith  produced. 

The  other  legatees  are  M  H  S^  R  Sy  and  M  D  Sy  children  of  a  d^ 
ceased  sister  of  the  petitioners  and  Captain  R.  The  said  M  H  S^R  S^ 
and  M  D  5,  reside  with  their  father  W  Sy  writer  in  T,  The  said  WS 
is  the  administrator-in-law  of  such  of  them  as  are  minors. 

In  order  to  vindicate  the  validity  of  the  disposition  and  settlement, 
and  their  rights  under  the  aforesaid  legacies,  the  petitioners  have  ndscd 
an  action  of  declaj-ator  against  the  said  T  IVR,  concluding  that  Captain 
R's  settlement  is  a  valid  and  subsisting  deed,  and  contains  an  efTectnal 
disposition  of  his  heritable  as  well  as  his  moveable  property  for  the 
purposes  thereof,  and  that  the  said  T  JV  Ryas  heir  of  the  said  Captain 
Ry  and  as  having  made  up  titles  to  his  lands,  is  bound  to  hold  the  same 
and  to  make  them  available  for  payment  of  the  legacies  left  by  Captain 
Ty  and  to  make  satisfaction  or  payment  of  those  legacies  which  are  due 
to  the  petitioners.    A  copy  of  the  summons  is  herewith  produced. 

In  these  circumstances,  as  there  is  a  competition  for  the  said  estate, 
it  is  necessary,  in  order  to  the  protection  of  the  interests  of  all  parties, 
that  the  estate,  both  heritable  and  moveable,  of  the  said  Captain  R 
should  be  sequestrated  and  put  under  judicial  management  Tlie 
petitioners  would  suggest  Mr  Q  P,  writer  in  j9,  as  a  proper  person  for 
the  office  of  judicial  factor.  He  is  factor  on  the  adjoining  property  of 
Xy  belonging  to  the  Marquis  of  L. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  on  the  walls  and  in  the  minute  book  in  common  fonn, 
and  to  be  served  on  the  said  T  WR  and  M  H Sy  H^  »S*,  and  if 
D  Sy  and  also  upon  the  said  IV  S,  as  administrator-in-law  of 
such  of  his  children  as  may  be  in  minority,  and  to  ordain  them 
to  lodge  answers,  if  they  any  have,  within  eight  days  ;  and  on 
resuming  consideration  hereof,  with  or  without  answers,  to 
sequestrate  the  estates  of  the  said  deceased  Captain  R,  and  to 
nominate  and  appoint  the  said  Q  Py  or  such  other  person  as 
your  Lordships  may  think  proper,  to  be  judicial  factor  thereon, 
with  the  usual  powers,  he  finding  caution  before  extract  in  com- 
mon form  ;  and  to  decern  ad  interim;  or  to  do  otherwise  as  to 
your  Lordships  may  seem  proper. 

According  to  Justice,  &c. 

\Signed  by  Counsel] 
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13- — Conclusions  of  a  Summons  in  which  Payment  alterna- 
'tively  asked  to  a  Factor  to  be  Appointed  by  the  Court. 

(The  Town  of  Dundee  v,  Morris  and  Others,  ist  May  1858, 
30  Scot.  Jur.  528,  and  3  Macq.  134.) 

Therefore  it  ought  and  should  be  found  and  declared,  by  decree  of 
the  Lords  of  our  Council  and  Session,  that  the  testamentary  writings 
left  by  the  said  John  Morgan,  and  mentioned  in  the  said  conde- 
scendence, contain  a  valid  legacy  and  bequest  of  the  whole  of  the 
residue  of  his  moveable  means  and  estate,  after  paying  legacies,  debts, 
and  charges  of  administration,  or  at  least  of  so  much  thereof  as  may  be 
necessary,  for  the  purpose  of  erecting  and  establishing  in  the  town  of 
Dundee  an  hospital  to  accommodate  100  boys,  and  that  the  same  are 
valid  and  effectual  as  testamentary  deeds  of  the  deceased  to  that  effect : 
And  it  ought  to  be  further  found  and  declared  that  the  succession  of 
the  deceased  is  burdened  with  the  said  bequest,  and  that  the  defender, 
the  said  ,  as  executor  foresaid,  or  the  party  or  parties  who 

may  be  found  entitled  to  succeed  to  the  deceased's  moveable  estate,  is 
or  are  bound  to  hold  and  retain  the  residue  of  the  said  John  Morgan's 
moveable  means  and  estate,  or  at  least  so  much  thereof  as  may  be 
necessary,  for  the  purpose  of  erecting  and  establishing  in  the  town  of 
Dundee  an  hospital  to  accommodate  100  boys,  in  fulfilment  of  the 
testamentary  bequest  and  intention  of  the  said  deceased  John  Morgan, 
subject  to  the  orders  of  the  Court  in  order  to  its  application  for  the  pur- 
pose of  founding  an  hospital :  Or  otherwise,  is  or  are  bound  to  pay  over 
the  same  to  the  pursuers,  or  to  such  person  or  persons  as  may  be 
appointed  by  our  said  Lords,  for  the  purpose  of  superintending  the 
erection  and  establishment  of  the  said  hospital,  or  for  carrying  such 
testamentary  purpose  into  effect :  And  the  defender,  the  said  , 

or  the  defenders,  the  said  and  ,  if  they  bliall  have 

intromitted  with  said  estate  as  representatives  of  the  said  deccat^ed, 
ought  and  should  be  decerned  and  ordained,  by  decree  forej>aid,  to  pay 
and  make  over  to  the  pursuers,  in  order  to  the  biimc  bdn;;  applied  by 
them  to  the  ereaion  and  establishment  of  an  hospital  aft  aforesaid,  or 
to  such  person  or  persons  as  may  be  appointed  by  our  baid  J^;rdi»  in 
the  course  of  the  proceedings  to  follow  hereon  for  the  purj>'>'>e  afort^aldf 
the  sum  of  £100,000  sterling,  or  such  */lher  sum,  more  or  k-bb,  ab  bhall 
appear  or  be  fixed  by  our  said  Lordb,  in  llie  pr'x^i^b  to  follow  ^^rt^m,  to 
be  the  amount  of  the  residue  of  the  fjv>veable  tiit:^tt^  and  ^rbtate  of  the 
said  John  Morgan,  or  as  the  amount  n^fj^^ary  i'/r  •tntf.un'^  and 
establishing  in  the  town  of  LfMU'ic/i:  an  h'/bpita)  Vj  '^/jjiuHifAniUi  too 
boys,  in  fulfilmeiit  of  tJje  lebtaxmrx^Ury  W^iwrtl  mA  \uU:uU'th  </f  tl**  baid 
John  Morgan  :  And  our  taid  ly^fjb  bhoul'J  ^.'^ju  ixsA  oniMit  that  a 
scheme  or  schemes  for  t}>e  aj/pJicaii'/n  and  dibp'/bal  0/  Oti:  (mA%  t^e- 
queathed  as  aforesaid  si^ouid  l>*e  pref^wtd,  in  or<U:r  tJiat  I//  xlu;  '^ii^hfmiy 
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of  our  said  Lords  a  scheme  may  be  made  and  fixed  for  the  application 
and  disposal  of  the  said  funds,  in  fulfihnent  of  the  testamentary  inttn- 
tions  of  the  said  John  Morgan,  &c.^ 


14.— Petition  for  an  Interim  Appointment. 

A  statement  of  the  circimistances  necessitating  an  interim  appoint- 
ment should  be  inserted  in  the  narrative  of  the  petition.     In  the  prayer, 
after  intimation  and  service  are  craved,  insert — "  And  pending  the  cur- 
rency of  intimation  and  service,  to  appoint  the  said  B  C,  or  such  other 
person  as  your  Lordships  may  think  proper,  to  be   [judicial  factor, 
factor  loco  tutoris^  factor  loco  absentis^  or  curator  bonis^  as  the  case  may 
be]  ad  interim  until  your  Lordships  shall  grant  or  refuse  the  prayer 
hereof  for  a  permanent  appointment,  with  the  usual  powers,  he  always 
finding  caution  before  extract ;  and  to  decern  ad  interim;  and  there- 
after, on  resuming  consideration  hereof,"  &c.  \as  in  other  styles\    In 
Inner  House  appointments  it  is  also  proper  to  insert  a  prayer  asking 
the  Court  to  dispense  with  the  minute-book.     A  Lord  Ordinary  has, 
generally  speaking,  no  p>ower  to  dispense  with  the  minute-book,  but  on 
the  principle  that  petitions  transferred  to  the  Junior  Lord  Ordinary 
under  the  Distribution  of  Business  Act  are  regulated  by  Inner  House 
rules,  such  a  prayer  may  perhaps  be  competent  in  petitions  so  trans- 
ferred. 


15.— Petition  by  a  Factor  on  a  Trust-Estate  for  Power  to 
Complete  a  Title,  to  Sell  Heritage,  and  to  Divide  the 
Trust-Estate. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of/  C,  house-agent,  C7,  judicial  factor  on  the  trust-estate  of 
the  deceased  y  0,  sometime  merchant,  afterwards  residing  in  (r— 

Humbly  Sheweth, — That  the  said  deceased/  O,  by  his  trust-disposi- 
tion and  settlement,  &c.  [here  insert  the  firsts  second^  and  third  para- 
graphs as  in  petition  No,  i,  supra,  p,  595,  but  continue] — 

The  trust  constituted  by  the  said  trust-disposition  and  settlement 
having  lapsed  by  the  death  oiH R,  the  last  surviving  and  acting  trustee, 
your  Lordships  were  pleased  on  26th  November  1859,  upon  the  applica- 
tion of  the  said  Mrs  I  O  or  D  and  A  S  O  of  the  Inland  Revenue,  I^,  to 
nominate  and  appoint  the  petitioner  to  be  judicial  factor  upon  the  trust- 

♦The  competency  of  the  summons,  from  which  the  above  conclusions  are 
taken,  was  decided  on  14th  Dec.  1856,  19  D.  168.  See  also  the  Caerlavcrock  Case- 
Shepherd  V.  Mutton's  Trs.,  24th  Feb.  1855,  17  D.  516. 
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estate  of  the  said  deceased  /  O.  The  petitioner  having  found  caution, 
the  extract  of  his  appointment  was  issued  on  19th  December  1859,  and 
he  thereafter  entered  upon  the  discharge  of  the  duties  of  his  office* 

The  liferentrix  having  died  on  the  3d  of  April  last,  and  the  parties 
entitled  to  the  residue  being  all  now  above  majority  or  married,  all  the 
purposes  of  the  trust  have  now  been  fulfilled  except  the  last,  which  re- 
lates to  the  division  of  the  residue  of  the  estate.  The  truster's  daughter 
E  D  Of  who  was  married  to  the  said  IV  /*,  is  the  only  one  of  the  family 
who  has  died  since  the  petitioner's  appointment,  leaving  issue  ono 
daughter/ iff /^. 

The  trust-estate,  besides  a  small  cash  balance  in  the  petitioner's 
hands,  consists  entirely  of  a  piece  of  ground  and  houses  thereon,  in  J 
Street,  of  which  the  description  is  more  fully  set  forth  in  the  prayer  hereof. 

The  trustees  of  the  said  /  0  made  up  a  title  to  the  said  subjects  in 
the  persons  of  the  said  H  RyJ  T,WT,A  G,  and/  A'  G,  and  the  sur- 
vivors or  survivor  of  them,  as  trustees  foresaid,  conform  to  instrument 
of  sasine  in  their  favour,  dated  the  4th  and  recorded  in  the  Par- 
ticular Register  of  Sasines  for  the  regality  of  G  the  nth,  both  days  of 
February  1857. 

The  said  trust-disposition  and  settlement  conferred  full  powers  on 
the  trustees  to  sell  any  or  all  of  the  subjects  conveyed  to  them  so  far  as 
might  be  necessary  for  carrying  out  the  purposes  of  the  trust,  and  that 
by  public  roup  or  private  bargain,  and  also  to  grant  the  usual  and 
necessary  dispositions  and  other  deeds.  The  l^encficiaries  have  also 
addressed  a  letter  to  the  petitioner  requesting  him  to  sell  and  divide  the 
property  in  terms  of  the  trust-disposition  and  settlement,  which  letter 
is  herewith  produced. 

In  these  circumstances,  the  petitioner  makes  this  application  to  y^nir 
Lordships  for  authority  to  make  up  titles  to  the  said  subjects  in/  Street^ 
Gf  and  to  sell  the  same,  and  for  power  to  pro(xtd  with  the  divisi^m  ttf 
the  estate  in  terms  of  the  deed. 

The  Titles  to  Land  Consolidation  (ScMland;  Mi  tf/jH,  ut^AUm  24, 
as  amended  by  the  3d  section  of  the  Titles  Ut  Lsiud  CoutoUiUiiUm 
(Scotland)  Amendment  Act  1^56^,  pr^/vtdes  as  foll//ws  ;  fAr/v  //Ud^U  th4 
seciion\, 

Y Z,  merchant  in  7",  is  tl^t  ytfCmm^%  r;i*i^U/ri^r,  P  /<,  ist^ffitMftif 
Oj  is  the  heir  of  said  //  /T,  t)j*  latt  turvivjf>;^  Uutuui;, 

May  it  thertif/rt  pkavt  y^/ur  S^/rdthtp^  v>  ^i^^f^Ahi  «his  ]^\*\^m  Ut  1^ 
intimated  on  tL*:  i»4ijt  usA  >ft  ti«^  i;;inu*Jt  Ux/it  th  ^//f/jfiM/f*  P/ftu 
and  to  be  w:Trtd  vyjTs  *iy:  **>!  K  Z  i*iA  h  /<,  '^^A  **«//  ^^m  ^$^ 
said  Mrs  /  O 'A  //,  /I  //  O,  O  A  O,  /<  O,  '04A  *U  wmC  /  //  /% 
and  the  vn^-i  W  1%  \^pr  f^h^f  **  Urf  k/^ifM^rj$f/^^U'4^Wf 
and  tiit  vfe>i  /  //  //<  '4aA  *i^  ttiuiC  //  //,  >-4r/  istfi^^  ^4,  Ucf 
axijiii2.:i.tr^tvr<ss^ijj».*-jy:  '^<*-*  « jj*t/,  v^  >/i;^*  s^tA^w^sft  ujcf^^^f 
if  they  ax/  «ift^<  ir/iA*  i'/wrvt^^  C*/s  ^*jc9  %Mf'/M,  i«uc  *^^s^ 
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resuming  consideration  hereof,  with  or  without  answers,  to  gn 
warrant  to  and  empower  the  petitioner  to  complete  a  feudal  title 
his  penon  as  judicial  factor  on  the  trust-estate  of  the  taid  i 
ceased  /  O  to  All  and  Whole  [ierv  describe  tke  subjects^  all 
more  fully  described,  together  with  the  declarations  and  burdi 
aflecting  the  same,  in  the  foresaid  iDStniment  of  sasine  in  favi 
of  the  said  [name]  as  trustees  foresaid,  dated  and  recorded  as  afb 
said,  and  for  that  purpose  to  do  everything  that  may  be  reqnii 
and  proper  for  completing  a  feudal  title  in  his  person  to  the  a 
subjects,  in  terms  of  the  said  statute  or  other  habile  mode,  and  a 
to  authorise  and  empower  the  petitioner  to  sell  and  dispose  of  1 
said  subjects  by  public  roup  at  such  upset  price  or  prices,  in  su 
lots,  and  after  such  advertisements  as  may  be  suitable  and  prop 
to  adjourn  the  sale  or  sales  of  said  subjects  from  time  to  tinK,B 
to  reduce  the  upset  price  or  prices  thereof  as  may  be  fou 
necessary,  and  for  these  purposes  to  enter  into  and  exea 
articles  of  roup,  minutes  of  sale  or  adjournment  and  re-expo*o 
and  to  grant  all  requisite  dispositions  or  conveyances  thereof 
favour  of  the  purchaser  or  purchasers  ;  And,  further,  lo  author 
and  empower  the  petitioner  to  divide  and  make  payment  of  t 
whole  residue  of  the  trust-esiate  equally,  share  and  share  alike, 
and  among  the  said  \name\  or  those  in  their  right,  and  to  gn 
all  deeds  nccessaiy  for  that  purpose ;  and  to  do  everything  neci 
sary  and  requisite  in  the  premises ;  and  to  allow  the  expen: 
herein  to  be  charged  against  the  estate;  and  to  decern  ^iMIen 
or  to  do  further  and  otherwise  in  the  premises  as  to  your  Loi 
ships  may  seem  proper* 

According  lo  Justice,  &c., 

{Signed  by  Coutueli 


i6.— Petition  by  a  FAtn'OR  Loco  Tutoris  for  Authority  to 
Complete  Titles,  and  to  Sell  Heritage  or  to  Borrow. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the  P 
tion  of  J  D,  accountant  in  E,  factor  lece  tutoris  Xo  J  V  O,  resid 
at  No.  12  P  Street,  £',  only  child  of  the  late  K(?,  Esq.,  ban 

mE— 

Humbly  Sheweth, — That  on  the  t9ih  July  1875  the  petitioner, 
the  application  of  L  O,  residing  in  E,  only  brother  of  the  said  decea 
Y  0,  and  of  Mrs  INotO,  widow  of  the  late  A'  O,  baker  in  E, 

*  If  ihe  rnctor'j  discharge  is  also  desired,  see  imfra.  No.  33. 
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mother  of  the  said  deceased  V  O,  was  appointed  factor  /oco  iutoris 
to  the  said/  K  C>,  a  pupil,  only  child  of  the  said  Y  O,  who  died  on  the 
27th  May  last.  After  finding  caution  in  common  form,  an  extract  of  the 
petitioner's  appointment  was  duly  issued,  and  is  herewith  produced. 
The  parties  called  as  respondents  in  that  petition  were  Mrs  C  Kor  O, 
the  pupil's  mother,  and  O  V,  merchant  in  S^  the  only  relatives  on  the 
mother's  side,  while  the  petitioners  in  that  case  were  the  only  relatives 
of  the  pupil  on  the  father's  side. 

The  title  to  the  moveable  property  left  by  the  pupil's  father, 
amounting  to  j£i592,  i8s.  4d.,  was  taken  by  Mrs  C  Kor  C?,  as  executor 
nominated  in  a  mutual  settlement  between  them,  dated  27th  May  1864. 
After  payment  of  debts  there  will  remain  about  j^iooo  to  be  dealt  with 
under  the  provisions  of  that  deed,  which  confers  the  liferent  upon  Mrs 
C  VorO. 

The  only  heritable  property  left  by  Mr  V  O  was  a  house  in  JV 
Street,  £,  to  which  his  titles  were  duly  completed.  This  property, 
which  is  more  fully  described  in  the  prayer  hereof,  falls  to  the  said 
/  y  O  SiS  the  heir  of  his  deceased  father.  It  is  held  feu  of  the  feoffees' 
of  trust  and  Governors  of  George  Heriot's  Hospital  for  payment  of  an 
annual  feu-duty  of  los.  sterling,  being  the  proportion  allocated  on  the 
said  subjects  of  the  cumulo  feu-duty  of  j£i4,  7s.,  payable  for  the  whole 
tenement,  of  which  the  said  subjects  are  a  part,  and  also  of  the  sum  of 
£\  sterling  of  composition  on  the  entry  of  each  heir  or  singular  suc- 
cessor over  and  above  the  feu-duty  for  the  year  of  such  entries. 

The  said  heritable  property  is  of  the  annual  value  of  ;^I9,  and  is  at 
present  in  a  state  of  great  disrepair.  It  is,  and  has  for  some  time 
been,  unlet,  and  it  is  estimated  that  an  expenditure  of  at  least  £fio  will 
be  necessary  to  put  it  into  tenantable  condition.  The  pupil's  only  estate 
consists  of  the  said  heritable  property. 

In  these  circumstances  it  is  necessary  that  the  petitioner  should  be 
authorised  either  to  sell  the  said  heritable  property  or  to  borrow  the  sum 
required  to  put  it  into  proper  repair. 

The  Titles  to  Land,  &c,  \as  in  previous  formI\ 

May  it  therefore  please  your  Lordships  to  appoint  intimation  of  this 
petition  on  the  walls  and  in  the  minute-book  in  common  form, 
and  to  be  served  on  J  M  M,  advocate  in  E,  the  petitioner's 
cautioner,  and  also  on  the  said  L  O,  Mrs  /  N  or  O,  Mn  C  V  or 
O,  and  O  V,  and  them  to  lodge  answers  thereto,  if  they  any 
have,  within  eight  days ;  and  on  resuming  consideration  hereof, 
with  or  without  answers,  to  grant  warrant  to  authorise  and  cm- 
power  the  petitioner,  as  factor  /oco  iutoris  aforesaid,  to  make  up 
and  complete  a  feudal  title  habiii  modo  in  the  person  of  his  ward 
the  said/  Y  O,  to  \lure describe  (he  suhjeci] ;  and,  further,  to  grant 
warrant  to  authorise  and  empower  the  said  Y  O  ti%  fat  tor  hen 
iutoris^  on  the  said  title  being  completed  as  aforesaid,  and  a/ler 
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such  inquiry  as  to  your  Lordships  shall  se 
subjects  by  public  roup,  andat  such  an  upsei 
other  conditions  as  to  your  Lordships  or 
s«m  proper ;  and  for  that  purpose  and  to  I 
the  petitioner  as  factor  loco  tutoris  foresaid 
of  the  said  subjects  in  favour  of  a  purchasi 
taining  all  usual  and  necessary  clauses  ;  or  c 
the  petitioner  as  factor  loco  tularis  foresaid 
an  amount  not  exceeding  ;£ioo  on  the  se 
subjects,  and  to  grant  a  bond  and  d 
over  the  said  subject  for  a  sum  not  enc 
authorise  the  expenses  of  this  application 
to  follow  hereon  to  be  charged  f^ainst  tt 
along  with  the  other  expenditure  of  the  pe 
tutoris  foresaid,  and  to  decern  adinltrim; 
the  premises  as  your  Lordships  shall  consit 

According  to  Justice,  &c. 


17,— Note  by  the  Curator  Bonis  of  a  Party 
Purchase  of  an  Annuity. 

Unto  the  Right  Honourable  the  Lords  of  Counci 
for  Y  Z,  W.S.,  curator  bonii  for  H  N,  me 

Humbly  Sheweth,— That  the  said  KiTwason  i- 
curator^«/>ta  thesaid/f  A',  thenandstillin  astat 
with  the  usual  powers,  and  since  that  time  he  has  ai 
The  appointment  was  made  upon  the  application 
Mrs  B  Dot  N,  wife  of  the  said  HJ^,  and  the  exti 
y  Z's  favour  is  herewith  produced.  The  cautionc 
is  S  Ji  F,  advocate,  £. 

On  entering  upon  his  management  the  curator 
ward  had  contracted  debts  to  a  large  amount ;  b 
that  there  was  ample  persona!  estate  to  meet  his  d( 
induced,  by  his  assurance,  to  postpone  the  diligei 
which  they  threatened,  and  in  consequence  the  cu 
realised  the  personal  estate,  and  discharged  all  ch 
The  curator  bonis  has  at  the  credit  of  the  bank-ai 
the  National  Bank  of  Scotland  a  sum  of  X<5^  ■ 
ance  of  the  ward's  estate. 

Mrs  jV,  the  wife  of  the  sud  /TA'',  died  on  the  3 
have  no  family.  The  apparent  heir  of  the  said  // 
accountant  in  E. 
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The  said  //"  A^  is  presently  an  inmate  of  the  E  asylum,  where  he  is 
boarded  as  a  second-class  patient,  at  the  rate  of  J^ioo  per  annum,  and 
this  board,  up  to  the  term  of  Whitsunday  last,  the  curator  bonis  has  re- 
gularly paid  and  discharged.  It  is  evident,  however,  that  the  residue  of 
his  estate,  amounting  as  it  does  only  to  j£i56o,  cannot  be  invested  on 
any  heritable  security  to  yield  anything  like  the  sum  of  ;£ioo  sterling  per 
annum.  On  inquiry,  the  curator  has  found  that  an  annuity  on  the 
ward's  life,  he  being  upwards  of  seventy  years  of  age,  could  be  obtained 
of  that  amount  for  the  sum  of  ;£i  500,  and  as  any  reduction  of  the  lunatic's 
comforts  would  be  inadvisable,  and  tend  both  to  shorten  his  life  and  in- 
crease his  malady,  the  curator  is  satisfied  that  the  purchase  of  an  annuity 
with  the  bulk  of  the  funds  in  his  hands  would  be  the  most  beneficial 
course  to  be  followed.  There  are  herewith  produced  the  letters  from 
the  managers  of  both  the  Colonial  and  the  Scottish  Law  Life  Assurance 
Companies  which  the  curator  received,  and  which  make  offer  of  at  least 
;£ioo  per  annum  for  the  sum  of  ;£  1500. 

In  compliance  with  section  7  of  the  "  Pupils  Protection  Act"  (12  and 
13  Vict.  cap.  51),  the  curator  lodged  with  the  Accountant  of  Court  a 
Report,  detailing  at  length  the  above  circumstances,  and  the  Accountant 
has  issued  his  Opinion  thereon,  dated  24th  January  1880,  recommending 
that  special  powers  should  be  granted  to  the  curator  in  the  terms  craved 
by  him.  The  said  Report  and  Opinion  are  produced  herewith,  and  are 
printed  as  an  appendix  hereto. 

May  it  therefore  please  your  Lordships  to  order  intimation  hereof  on 
the  walls  and  in  the  minute-book  in  common  form,  and  service 
hereof  to  be  made  upon  the  said  HN  and  the  said  R  N,  and  also 
upon  the  said  S  R  F,  and  them  to  lodge  answers  thereto,  if  they 
any  have,  within  eight  days,  and  upon  resuming  consideration 
hereof,  with  or  without  answers,  to  authorise  the  curator  bonis  of 
the  said  £  Nio  invest  a  sum  not  exceeding  j^isoo  of  the  means 
and  estate  of  the  said  H  N  in  the  purchase,  from  either  the 
Colonial  Life  Assurance  Company  or  the  Scottish  Law  Life  As- 
surance Company,  or  other  insurance  company  in  Scotland  as  to 
your  Lordships  may  seem  fit,  of  an  annuity  upon  the  life  of  the 
said  H  Ny  and  to  pay  the  said  sum  over  accordingly  to  the  com- 
pany in  exchange  for  their  bond  of  annuity  in  favour  of  the  said 
H  Ny  and  to  authorise  the  expenses  connected  therewith,  and  of 
this  application  and  procedure  to  follow  hereon,  to  be  charged 
against  the  estate,  and  allowed  along  with  the  curator's  other  ex- 
penditure in  the  course  of  his  management ;  and  to  decern  ad 
interim  ;  or  to  do  further  or  otherwise  in  the  premises  as  to  your 
Lordships  may  seem  proper. 

According  to  Justice,  &c., 

[Signed  by  Counsel^ 


1 8.— Petition  for  Interim 

Unto  the  Right  Honourable  the  Lords  of  C 
Petition  of  L  H,  judicial  factor  on  the  tiu; 
Esq.  of  H~ 

Humbly  Sheweth,— That  the  petitioner  wa 
on  the  28th  day  of  November  1862,  and  having 
siding  at  M,  being  his  cautioner  in  the  factory! 
decree  dated  24th  December  1863,  and  herewi 

Thereafter  the  petitioner  entered  upon  the 
trust-estate,  with  which  he  has  had  intromissic 
^30Ooa-year  during  the  period  for  which  he  has 
it.  The  petitioner  has  lodged,  under  the  Act  1 
ventory,  rental,  and  annual  accounts  which  it 
no  audit  of  these  has  taken  place.  During  the 
great  number  of  vouchers  have  accumulated, 
these  should  be  forthwith  examined  in  connect 

The  petitioner  is  anxious  that  his  accounts, 
agement  should  be  judicially  examined  and  ap] 
has  also  pressed  upon  him  the  propriety  of  sue 

The  petitioner  for  the  factor's  appointment 
the  parties  called  as  respondents  io  that  ap 
beneficiaries  under  the  trust,  C  K,  S.S.C,  B  K 
J  M,  advocate,  and  E  K  or  P,  and  her  husban 

May  it  therefore  please  your  Lordships  to  s 
intimated  on  the  walls  and  in  the  minu 
and  to  be  served  on  the  said  NO,  the  | 
also  on  the  said  RK,G  K,B  Kot  M, 
and  WAP,  and  them  to  lodge  ansv 
have,  within  eight  days ;  and  upon  resun 
with  or  without  answers,  to  remit  the  p 
accountant  to  examine  and  audit  the  s 
upon  a  report  from  him,  to  approve  thei 
sions  and  management  as  judicial  facte 
of  his  appointment,  and  to  fix  and  deda 
by  the  petitioner  on  his  said  accounts  ; 
penses  of  the  procedure  herein  to  be  d 
or  to  find  the  party  or  parties  appearit 
penses  to  the  petitioner ;  and  to  decei 
otherwise  as  to  your  Lordships  shall  se« 

According  to  Justice,  & 
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19.— Petition  by  a  Creditor  of  the  Ward  for  a  Warrant  on 

A  Factor  Loco  Absentis  to  Pay. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the  Peti- 
tion of  Mrs  Z?  /f  or  N,  widow  of  the  late  E  N,  Esq.  of  T  Lodge 
Wolverhampton,  for  herself,  and  as  guardian   for  K  H  Ny  her 
daughter  ;  and  P  IV,  Writer  to  the  Signet,  Edinburgh,  her  manda- 
tory— 

Humbly  Sheweth, — That  the  late  E  N,  Esq.,  died  in  London  intes- 
tate upon  the  31st  of  January  1878.  The  said  E  N  left  an  only  child, 
the  said  K  H  N,  who  is  in  pupilarity,  being  aged  three  years  or  there- 
abouts. 

The  said  E  N  was  at  the  time  of  his  death  domiciled  in  England, 
and  he  died  possessed  of  considerable  real  and  personal  estate,  both  in 
England  and  in  Scotland.  The  property  belonging  to  the  said  E  N 
situated  in  Scotland  at  the  time  of  his  decease  consisted  of  the  sum  of 
;^24,ooo,  invested  on  heritable  security. 

After  the  decease  of  the  said  E  N  the  petitioner  obtained  letters  of 
administration  of  the  personal  estate  and  effects  in  England,  and  she 
also  obtained  herself  confirmed  executrix-dative  qua  relict  of  the  said 
E  N^  conform  to  confirmation  in  her  favour  by  the  Commissary  of  Edin- 
burgh, dated  6th  June  1878  ;  and  she  has  entered  upon  the  management 
of  the  personal  estate  belonging  to  the  deceased. 

There  being  no  appointment  of  tutors  and  curators  by  the  deceased, 
and  no  person  legally  authorised  to  attend  to  the  interests  of  the  pupil, 
the  said  K  H  N,  who  was  heir  to  her  father's  heritable  estate 
in  Scotland,  a  petition  for  the  appointment  of  a  factor  loco  absentis  to 
her  was,  on  i8th  March  1878,  presented  by  the  present  petitioner  and 
H  H  Ny  Esq.  of  K,  the  only  surviving  brother  of  her  deceased  father, 
and  on  31st  May  1878,  G  R,  Esq.,  W.S.,  was  appointed  to  that  office, 
his  cautioner  being  P  D,  W.S. 

A  suit  is  now  in  dependence  in  Chancery  in  reference  to  the  estate 
of  the  deceased,  in  which  the  petitioner  is  defendant  and  the  said 
K  H  N\s  plaintiff,  under  which  the  said  K  H N has  been  made  a  ward 
of  Chancery. 

On  February  15th  1878  an  order  was  pronounced  in  the  said  suit 
by  the  Master  of  the  Rolls,  appointing  the  petitioner  to  be  guardian  of 
the  said  K  H  N  during  her  minority,  or  until  the  further  order  of  the 
Court ;  and  ordering  that  an  annual  sum  of  £^2^0  should  be  paid  to  the 
petitioner  out  of  the  ward's  income  for  her  maintenance  and  education 
in  the  manner  mentioned  in  the  order,  of  which  a  copy  is  produced. 

On  July  1 6th  1878  a  further  order  was  pronounced  in  the  said 
Chancery  suit  by  the  Master  of  the  Rolls,  appointing  the  parties  thereto 
to  attend  a  hearing,  on  an  application  by  the  petitioner  as  defendant  in 
said  suit,  craving  that  she  might  be  at  liberty  to  take  such  proceedings 
in  the  Court  of  Session  in  Scotland  as  she  might  be  advised,  for  the 
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purpose  of  obtaining  payment  to  her  of  th 
heritable  bonds  in  Scotland— at  least  to  the 
^£250,  payable  to  the  peiitioaer  out  of  the 
aforesaid. 

On  19th  July  1878  the  authority  crav 
granted  by  the  Master  of  the  Rolls,  confon 
with. 

The  said  G  R,  as  factor  loco  aiitittii  fore: 
Whitsunday  last,  and  has  now  in  his  hands, 
upon  the  said  heritable  bonds,  amounting, . 
tax,  to  ^452. 

In  the  above  circumstances,  the  petitio 
interest  on  the  said  heritable  bonds  that  m^ 
extent  of  the  said  sum  of  £2^3  per  annum,  ] 
said  factor  loco  atsentis  should  be  empowcrei 
The  said  G  R  has  declined  to  make  the  pre$< 
pear  front  a  letter  by  him  to  the  said  P  If,  1 
herewith  produced. 

May  it  therefore  please  your  Lordships  to 
petition  to  be  made  on  the  walls  and  i 
mon  form,  and  to  grant  warrant  for  se 
G  R,  and  P  D  his  cautioner,  and  t 
answers  (hereto  within  eight  days,  if  1 
after,  on  resuming  consideration,  with 
to  ordain  and  appoint  the  said  G  Jito 
said  sum  of  ;£45i,  being  interest  on 
uphfted  by  him  at  the  term  of  Whi 
future  interest  on  the  said  bonds  ;  or  o 
to  her  of  the  sum  of  ^350  per  annu 
petitioner  out  of  the  said  K  H  N't 
Chancery  Division  of  the  High  Cou 
conform  to  decree  of  the  said  Court,  ol 
(o  take  credit  for  the  sum  he  may  be  %< 
accounts  as  factor  loco  abscnfh;  and 
titled  to  her  expenses  ;  and  to  decern  c 
wiie  in  the  premises  as  to  your  Lordsh 

According  to  Justice 
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2a — Petition  by  Legatees  for  Warrant  on  a  Judicial  Factor 

ON  a  Trust-Estate  to  Pay. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  L  7",  tea-merchant  in  E^  commissioner,  factor,  and 
attorney  for  if/ 7*  and  Pf^  7  junior,  residing  at  Nelson  Settlement, 
New  Zealand ;  conform  to  factory  and  commission  in  his  favour, 
dated  14th  and  15th  December  1855,  executed  by  the  said  if/ 7, 
and  W  7" junior,  with  the  consent  and  concurrence  of  JV  T  senior, 
their  father,  as  their  administrator-in-law  ; 

Humbly  Sheweth, — That  the  late  /  S,  formerly  officer  of  excise, 
died  at  J/,  on  or  about  the  25th  of  October  1853,  having  executed  a 
trust-disposition  and  deed  of  settlement,  bearing  date  the  i6th  day  of 
January  1843,  ^^^  registered  the  28th  day  of  October  1853,  an  extract 
of  which  is  herewith  produced  and  referred  to,  whereby  he  gave,  granted, 
assigned,  and  disponed  to  and  in  favour  of  IV  T,  formerly  tea-merchant 
in  E,  his  son-in-law,  presently  residing  at  Nelson  Settlement,  New 
Zealand,  the  petitioner,  L  IV,  and  /  B,  Solicitor  before  the  Supreme 
Courts,  Edinburgh,  and  to  the  survivors  or  survivor  of  them,  and  to 
such  person  or  persons  as  they,  or  the  survivors  or  survivor  of  them, 
should  assume,  in  virtue  of  the  powers  thereby  committed  to  them,  the 
major  part  alive  and  acting  for  the  time  being  always  a  quorum,  as 
trustees,  for  the  uses  and  purposes  therein  mentioned,  his  whole  estate, 
heritable  and  moveable,  as  therein  specified. 

The  said  IV  T,  L  IV,  and/  B  declined  to  act  as  trustees  under  the 
said  deed  of  settlement ;  and  an  application  having  been  made  to  the 
Court  by  certain  of  the  beneficiaries  under  the  said  deed  for  the 
appointment  of  a  judicial  factor  to  execute  the  said  trust,  A  K, 
accountant  ini?,  on  May  25,  1855,  was  appointed  to  that  office  with  the 
usual  powers.    J  H,  W.S.,  is  his  cautioner  in  the  factory. 

The  trustees  named  in  the  said  deed  of  settlement  were  appointed  to 
be  the  executors  of  the  truster  and  universal  intromitters  with  his 
moveable  estate  ;  and  the  purposes  of  the  said  trust,  as  declared  in  the 
said  settlement,  are  as  follows  : — "  In  theirs/  place,  for  the  payment  of 
all  my  just  and  lawful  debts,  and  my  deathbed  and  funeral  expenses, 
and  the  expense  of  executing  this  trust ;  secondly,  I  direct  and  appoint 
my  said  trustees  to  divide  the  residue  of  my  estate  into  as  many  shares 
as  I  shall  have  children  then  alive,  or,  if  dead  leaving  lawful  issue,  such 
issue  to  succeed  equally  to  their  father  or  mother's  share ;  and  I  em- 
power my  said  trustees  to  pay  over  to  such  child  or  children  surviving, 
or  to  the  lawful  child  or  children  of  a  deceased  child  as  aforesaid,  such 
residue,  in  equal  proportions  as  aforesaid,  if  they,  my  said  trustees, 
think  fit  and  proper  so  to  do,  or  to  pay  to  such  of  them  as  aforesaid  as 
they  shall  think  fit  and  proper  so  to  do,  or  to  invest  the  same  for  their 
liferent  use,  or  the  liferent  use  of  any  of  them,  in  the  purchase  of  an 
annuity  or  otherwise,  or  for  their  liferent  use,  and  their  children  in  fee, 
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leaving  the  sole  power  of  management  and  judging  of  the  disposal  ( 
my  means  and  estate  for  the  benefit  of  my  children,  or  their  children,  i 
every  respect  to  my  said  trustees,  empowering  them  to  lay  out  and  d 
with  the  same,  for  their  behoof  respectively,  either  in  the  way  of  payma 
in  the  purchase  of  an  annuity  or  annuities  as  aforesaid,  or  otherwise,  i 
I  could  have  done  myself  before  granting  hereof:  Declaring,  that  i 
in  the  event  of  the  death  of  any  of  my  children  before  receiving  pa; 
ment  of  their  share  as  aforesaid,  and  without  leaving  lawful  issue,  th 
my  surviving  children  and  the  lawful  issue  of  a  child  that  may  be  dea 
shall  succeed  equally,  such  issue  being  entitled  to  the  share  wfaic 
would  have  fallen  to  their  father  or  mother  if  in  life,  with  the  san 
power  of  management  to  my  trustees  as  aforesaid." 
ijf  The  truster  was  survived  by  a  son  of  G  S,sl  shipmaster,  but  wl 

has  since  deceased,  leaving  a  daughter,  S  S,  a.  pupil.  The  truster  ha 
also  a  daughter,  C  S,  the  wife  of  the  said  IV  T  senior,  who  predecease 
her  father  ;  but  she  left  two  children,  M  J",  who  is  now  eighteen  yea 
of  age,  and  IV  T' junior,  who  is  now  fifteen  years  of  age,  and  reside] 
with  their  father  the  said  IV  T  senior,  in  New  Zealand  aforesaid.  H 
truster  had  another  daughter,  who  predeceased  him  without  issw 
The  said  S  S,  and  Af  T,  and  IV  T  junior,  are  thus  the  only  partie 
II  interested  as  beneficiaries  under  the  said  trust-disposition  and  settl( 

ment. 

The  said  judicial  factor  has  now  realised  the  trust-estate,  whic 
amounts,  after  deducting  expenses,  &c.,  to  upwards  of  ;£3oo,  conform  t 
the  accounts  of  his  intromissions  produced  by  him  in  the  application  t 
the  Court  hereinafter  referred  to. 

The  said  S  S,  the  party  entitled  to  the  one-half  of  the  said  trust 
estate,  being  a  pupil,  and  having  no  tutor  or  other  legal  guardian,  can 
not  at  present  grant  the  factor  a  discharge,  and,  quoad  her  interest  ii 
the  trust-estate,  thus  put  an  end  to  the  factory. 

By  the  said  commission  and  factory,  dated  the  14th  and  15th  dayo 
December  1855  (which  is  herewith  produced),  the  said  M  7",  and  W'i 
junior,  with  consent  of  the  said  W  T  senior,  their  father  and  adminis 
trator-in-law,  on  the  narrative,  inter  alia,  that  the  said  IV  T^  W  'i 
junior,  and  W  T  senior,  were  resident  abroad,  and  that  it  was  necessar 
for  them  to  appoint  some  person  to  attend  to  their  interests  under  sai< 
settlement,  and  to  uplift,  receive,  and  discharge  whatever  sum  or  sum 
might  fall  to  them,  the  said  M  T  and  IV  T  junior,  respectively  undc 
the  same  ;  and  having  full  confidence  in  the  ability  and  integrity  of  tin 
petitioner,  their  uncle,  they  thereby  nominated  and  appointed  him  to  1> 
their  lawful  commissioner,  factor,  and  attorney,  giving,  granting,  an( 
committing  to  him  full  power,  warrant,  and  commission  to  attend  to  an( 
look  after  their  respective  interests  under  the  said  trust-disposition  an( 
settlement,  and  to  uplift  and  receive  from  the  said  A  Ky  or  his  sue 
cessors  in  office,  as  judicial  factor  on  the  said  trust-estate,  whateve 
sum  or  sums  of  money  they  might  be  entitled  to,  or  which  might  fall  t< 
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them  in  virtue  thereof,  or  in  any  other  respect ;  and  on  payment  to 
grant  all  proper  discharges  for  the  same,  which  should  be  as  valid  as  if 
subscribed  by  them  respectively  ;  and  they  thereby,  for  their  respective 
interests,  promised  to  ratify  and  confirm  whatever  the  petitioner  should 
lawfully  do  or  cause  to  be  done,  he  being  always  bound,  by  the  accep- 
tation of  the  said  factory  and  commission,  to  account  to  them  for  his 
intromissions. 

The  said  M  T'and  W  7*  junior  are  entitled  to  one-half  of  the  said 
trust-estate ;  and  as  the  petitioner  intends  very  shortly  to  proceed  to 
New  Zealand,  with  the  view  of  permanently  residing  there,  it  is  desir- 
able that  before  leaving  this  country  he  should  obtain  payment  thereof. 
He  accordingly,  as  factor  and  commissioner  foresaid,  made  application 
to  the  said  judicial  factor  for  payment  thereof,  with  the  view  of  trans- 
mitting the  same  to  his  constituents  ;  but  the  factor  seemed  to  consider 
the  pupilarity  of  the  other  residuary  legatee  an  insurmountable  obstacle 
to  his  doing  so.  It  has  therefore  become  necessary  to  apply  to  your 
Lordships  for  a  warrant  on  the  said  judicial  factor  to  make  such  pay- 
ment accordingly. 

May  it  therefore  please  your  Lordships  to  direct  intimation  of  this 
petition  to  be  made  in  the  minute-book  and  on  the  walls  in  com- 
mon form,  and  also  to  be  served  on  the  said  A  K,  and  /  H^  his 
cautioner,  and  also  on  the  said  S  Sy  and  her  tutors  and  curators, 
if  she  any  have,  for  their  interest,  and  appoint  them  to  lodge  an- 
swers hereto,  if  they  any  have,  within  eight  days  ;  and  thereafter, 
upon  resuming  consideration  hereof,  with  or  without  answers,  to 
order  the  said  A  IC  to  produce  accounts  of  his  intromissions  with 
the  trust-estate ;  to  remit  them,  when  lodged,  to  an  accountant 
to  examine  and  audit  the  same,  and  report ;  and  upon  a  report 
from  him,  to  approve  thereof  and  fix  the  balance  on  the  same  ; 
and  also  to  ascertain  and  fix  the  amount  of  the  residue  of  the 
said  trust-estate :  And  farther,  to  grant  warrant  on  and  ordain 
the  said  A  /C  to  make  payment  to  the  petitioner,  as  factor  and 
commissioner  for  the  said  M  T  and  W  T  junior,  of  the  one-half 
of  the  trust-estate  of  the  said  /  S;  and  upon  his  making  such 
payment,  to  exoner  and  discharge  the  said  A  K  and  his  cautioner 
thereof;  and  to  decern  ad  interim;  or  to  do  otherwise  in  the 
premises  as  to  your  Lordships  shall  seem  proper. 

According  to  Justice,  &c. 

[Signed  by  CounselI\ 
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21.— Petition  by  a  Curator  Bonis  to  a  Party  Incapax  to  have 
Caution  limited,  and  a  Bond  of  a  Guarantee  Association 
accepted. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  N  By  Esq.,  advocate,  Ey  curator  bonis  nominated  to  / 
My  Esq.  of  (7.,  in  the  county  of  D — 

Humbly  Sheweth, — That  the  said  /  My  Esq.  of  Gy  has  been  for 
some  years  in  a  state  of  mental  derangement  which  totally  incapacitates 
him  from  managing  his  affairs. 

R  My  Esq.,  W.S.,  now  deceased,  was  upon  the  22d  January  1873 
appointed  his  curator  bonisy  but  in  consequence  of  his  having  gone  to 
India  for  a  time,  his  appointment  was  recalled,  and  on  February 
21  st  1857  the  petitioner  was  appointed  curator  bonis  to  the  said  J  Mm 
his  stead.  The  extract-decree  in  the  petitioner's  favour  is  dated  25th 
Feb.  1877,  and  is  herewith  produced. 

E  F  My  advocate,  became  cautioner  for  the  petitioner  previous  to 
his  obtaining  an  extract  of  his  appointment,  but  he  having  recently 
died,  the  petitioner  has  now  been  called  upon  by  the  Accountant  of 
Coiut  of  new  to  find  caution  in  the  curatory. 

By  the  Act  12  and  13  Vict.  chap.  51,  intituled — "An  Act  for  the 
better  protection  of  the  property  of  pupils,  absent  persons,  and  persons 
under  mental  incapacity  in  Scotland,"  section  27th,  it  is  enacted— 
\£Uote\ 

The  petitioner  is  desirous  to  obtain  the  benefit  of  this  pro\rision  to 
the  effect  of  having  the  caution  to  be  found  by  him  limited  to  a  specified 
amount,  and  the  bond  or  guarantee  of  the  N  Guarantee  Association  ac- 
cepted instead  of  a  bond  of  caution  by  a  private  individuaL 

The  estate  of  the  ward  has  been  all  realised  and  ascertained  In 
the  vidimus  of  funds  appended  to  the  last  annual  account  of  chaige  and 
discharge  lodged,  his  estate  was  brought  out  as  worth  about  Ji^OyOiy^,  A 
copy  of  that  vidimus  is  herewith  produced.  The  present  income  of  the 
estate  under  the  petitioner's  management  amounts  to  about  ;£2ooo 
a-year,  but  it  is  expected  that  in  consequence  of  the  succession  which 
will  accrue  to  him  through  the  death  of  two  of  his  brothers  his  yearly 
income  will  be  increased  to  about  ;£30oo.  The  petitioner  humbly  sub- 
mits that  this  sum  would  form  a  proper  limit  to  the  amount  of  the 
caution  to  be  found  by  him.  It  is  an  amount  which,  under  ordinary 
circumstances  and  under  the  regulations  now  in  strict  force  under  the 
statute  above  mentioned,  will  much  exceed  any  sum  belonging  to  the 
estate  under  his  management  which  is  likely  at  one  time  to  be  in  the 
petitioner's  hands  or  subject  to  his  control 

The  petitioner  also  humbly  submits  that  the  bond  or  policy  of  the 
N  Guarantee  Association,  the  responsibility  of  which  is  now  recognised 
and  daily  accepted  in  preference  to  private  sureties  by  the  various  de- 
partments of  Government,  and  by  the  High  Court  of  Justice  and  the 
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County  Courts  of  England,  as  well  as  by  banking  and  other  public  com- 
paniesy  is  undoubted,  and  b  preferable,  or  at  all  events  equal,  to  the 
security  afforded  by  bond  granted  by  any  ordinary  private  individual ; 
and  that  it  would  be  expedient  and  proper  to  authorise  the  same  to  be 
received  on  behalf  of  the  petitioner.  The  N  Guarantee  Association  is 
an  association  of  limited  liability,  and  is  incorporated  under  the  Com- 
panies Act  of  1862.* 

The  nearest  relatives  of  the  said  /  M  are  his  mother,  Mrs  C  N  or 
M^  widow  of  the  late  J  R  M^  Esq.  of  G^  residing  at  G,  and  his  sister 
Miss  C  Af,  also  residing  at  G^ — and  these  are  the  parties  interested  in 
his  estate. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to 
be  intimated  on  the  walls  and  in  the  minute-book  in  common 
form ;  and  also  to  be  served  upon  the  said  J  Af,  Mrs  C  Not  M^ 
and  Miss  C  M;  and  to  ordain  them  to  lodge  answers  thereto,  if 
they  any  have,  within  eight  days  ;  and  upon  resuming  considera- 
tion hereof  with  or  without  answers,  to  limit  the  caution  to  be 
found  by  the  petitioner,  as  curator  bonis  foresaid,  to  the  said  sum 
o^  £y^^  or  such  other  sum,  more  or  less,  as  to  your  Lordships, 
on  report  of  the  Accountant  of  Court,  or  otherwise,  shall  seem 
proper ;  and  to  authorise  a  bond  or  policy  of  the  N  Guarantee 
Association,  in  such  terms  and  under  such  conditions  as  to  your 
Lordships  or  the  Accountant  shall  seem  proper,  to  be  accepted 
and  taken  instead  of  a  bond  of  caution  by  a  private  individual ; 
and  to  decern  ad  interims  or  to  do  otherwise  in  the  premises  as 
to  your  Lordships  may  seem  proper. 

According  to  Justice,  &c, 

[Sigmd  by  Counsel,'] 


22. — Petition  for  Recall  of  the  Appointment,  a  Successor  in 
THE  Office,  and  Discharge  of  his  Predecessor. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
petition  of  IV  O  Py  barrister-at-law,  and  F  Gy  writer,  Stonehaven, 
his  mandatory — 

Humbly  Sheweth, — That  by  antenuptial  contract  of  marriage, 
entered  into  between  the  petitioner's  deceased  father  and  mother, 
W  O  Py  Esq.  of  Y  C,  and  A  Bj  daughter  of  P  B^  merchant  in  (7,  dated 
1 8th  November  1822,  and  recorded  in  the  books  of  Council  and  Session 

•  The  above  form  is  given,  but  the  Cotirt  have  discountenanced  bonds  by  Guaran- 
tee Associations,  at  least  those  of  limited  liability.    See  Chap.  XV.  sec,  5. 
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the  itt  December  1811,  they  convej-ed  to  cer 
all  dead,  in  tnist,  sis  policies  of  insnnnce 
Scottbh  Widows'  Fand,  and  Scottish  Equital 
able  property  consisting  of  the  estates  of  . 
Fife,  being  in  all  of  the  value  of  about  j£ioo,c 
hoof  of  the  children  of  the  marriage  in  lifer 
last  surviving  son  of  the  marriage  and  his  h«i 
there  were  bom  three  sons  and  two  daughter 
or  V,  wife  ctf  £■  K,  Esq.,  advocate,  H  P  ax 
P  P,  Esq.,  M.D.  in  B,  N P,  Esq.,  solicitor,  Z 

On  the  death  of  the  survivor  of  the  said  tn 
was  appointed  judicial  factor  on  the  trust -es 
the  petitioner.  That  petition  was  presented  1 
tract  of  the  appointment  following  thereon, 
was  obtained  by  him  on  ist  June  thereaf 
cautioner  in  the  factory. 

The  said  L  K  entered  upon  the  managemi 
immediately  thereafter  presented  a  petition 
titles  in  his  person  to  the  said  estates  ot  P  a 
was  on  i8th  July  1855  refused  as  unnecessar 

In  the  course  of  his  management,  the  sa 
revenues  and  produce  of  the  estate,  he  exh 
made  payment  of  the  balance  thereon  to  all  II 
a-year,  up  to  the  term  of  Whitsunday  last.  H 
to  the  amount  of  £1000,  or  thereabouts,  on  ac 
produce  of  the  estate. 

The  said  Z  Kis  notour  bankrupt,  he  hav 
bill  by  S_/,  London,  for  ^559,  i6s.  i  id.  stcrlii 
present  month  ;  and  on  the  expiry  of  the  days 
of  his  inability  to  pay  the  said  debt,  he  reti 
copy  of  the  entry  in  the  list  of  protections  gra 
with  produced. 

In  these  circumstances  it  is  necessary,  for 
trust-estate,  and  of  the  interests  of  the  petitit 
foresaid  therein,  that  the  said  Z  Kshould  be 
office  he  holds,  a  successor  therein  appointed, 
guain  primum.  The  petitioner  would  suggesi 
Edinburgh,  as  a  fit  and  proper  person  for  the 

May  it  therefore  please  you  Lordships  to  ; 
intimated  on  the  walls  and  in  the  mini 
and  to  be  served  on  the  said  Z  Y,  and 
A  R,  and  also  upon  the  said  S  P  ot  Y 
C  C,  and  P  P.and  N  P,  and  ordaii 
thereto  uithtn  eight  days,  if  they  an] 
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consideration  hereof,  with  or  without  answers,  to  recall  the  ap- 
pointment of  the  said  L  Kto  be  judicial  factor  foresaid,  and  to 
nominate  and  appoint  the  said  A  Nj  or  such  other  person  as 
your  Lordships  may  think  proper,  to  be  judicial  factor  on  the 
estates,  heritable  and  moveable,  conveyed  in  trust  by  the  said 
antenuptial  contract  of  marriage,  with  the  usual  powers,  he 
finding  caution  before  extract :  And  further,  to  order  the  said  L  Y 
to  lodge  accounts  of  his  intromissions  with  the  said  trust-estate 
in  so  far  as  he  has  not  already  done  so ;  to  remit  them,  when 
lodged,  to  an  accountant  to  examine  and  audit  the  same,  and 
report ;  and  upon  a  report  from  him,  to  approve  thereof,  and  to 
fix  the  balance  thereon ;  and  in  the  event  of  a  balance  being 
found  due  by  the  said  L  K,  to  decern  and  ordain  the  said  L  K, 
and  his  cautioner  the  said  A  jR,  to  make  payment  thereof,  con- 
junctly and  severally,  to  the  judicial  factor  to  be  herein  appointed: 
Or,  in  the  event  of  a  balance  being  due  to  the  said  L  K,  to 
authorise  and  empower  the  factor  to  be  appointed  herein  to  pay 
the  amount  thereof  out  of  the  said  trust-estates :  And  further, 
upon  payment  of  such  balance  by  the  said  L  Y  and  A  R  sls  may 
be  found  due  by  them,  and  the  said  L  Y^s  transferring  to  the 
said  judicial  factor  the  securities  and  investments  of  the  said 
trust-estate,  or  otherwise,  forthwith  to  exoner  and  discharge 
them  of  the  whole  actings,  intromissions,  and  management  had 
under  the  factory,  and  to  ordain  the  bond  of  caution  to  be  de- 
livered up ;  And  further,  to  find  that  the  expenses  incurred 
herein,  and  in  the  procedure  to  follow  hereon,  shall  form  a  good 
and  lawful  charge  against  the  said  trust-estate,  and  authorise 
the  factor  to  be  appointed  herein  to  pay  and  take  credit  for  the 
same  accordingly  ;  or  otherwise,  to  find  the  party  or  parties  ap- 
pearing herein  liable  in  the  same  ;  and  to  decern  ad  inUrim;  or 
to  do  farther  and  otherwise  in  the  premises  as  to  your  Lordships 
may  seem  proper. 

According  to  Justice,  &c. 

\Sigmd  by  Counsel], 


23. — Petition  for  Recall  of  the  Management,  and  his 
Discharge  by  a  Judicial  Factor. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
Petition  of  W  Wy  accountant  in  E^  judicial  factor  on  the  estate  of 
the  deceased  Miss  ^S"  W^,  of  No.  120  5  Street,  E — 

Humbly  Sheweth, — That  the  said  Miss  *$"  W  died  on  or  about  the 
14th  day  of  June  1853,  possessed  of  or  having  right  to  the  following 
heritable  and  moveable  property,  viz. — \here  give  details  and  values], 
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At  the  time  of  Miss  IV'i  death  it  was  not  knoi 
next-of-kin  j  and  with  the  view  of  proteaing  thi 
ceroed  a  petition  was,  on  June  35,  1853,  prcse 
Edinburgh  for  a.  wairant  to  the  Sheriff-Clerk  to  o; 
the  deceased  and  to  inventory  and  tale  chai^  ' 
effects,  and  papers  might  be  found  within  he 
Warrant  having  been  granted,  the  Sheriif-Clerk  o 
and  inventoried  and  took  charge  of  the  effects  : 
ceased.  No  writings  of  a  testamentary  nature 
tending  to  show  who  her  representatives  were 
repositories. 

Some  time  before  Miss  H"!  death  intimation 
the  foresaid  sum  of  ^3500,  which  formed  part 
granted  hy  P  QoiZ  over  the  estate  of  Z,  was  to  1 
of  Martinmas  1853,  and  she  having  died  before 
being  no  party  in  titulo  to  discharge  this  debt,  it 
debtors  in  the  N  Bank  at  D. 

In  this  state  of  matters,  and  with  the  view  of 
of  Miss  W  for  behoof  of  her  legal  representativ 
seated  on  June  14,  1854,  to  your  Lordships  by  N 
been  the  agent  of  Miss  W,  and  who  was  also  oni 
the  deed  of  settlement  of  her  brother,  the  said  . 
meat  of  a  judicial  factor  upon  Miss  Ws  estate,  1 
Intimation  and  service  of  this  petition  having  bet 
was,  on  July  4,  1854,  nominated  and  appointc 
*  judicial  factor  upon  the  estate  and  effects,  herit 
Miss  W,  and  having  found  caution  in  common 
1854,  obtained  an  extract-decree  of  his  appointm< 
produced. 

The  petitioner  thereupon  entered  upon  the  d 
realised  the  furniture  and  certain  other  moveab 
estate  consisted,  and  on  Jan.'36,  1855,  he  prese] 
Lordships  for  special  powers,  in  order  to  enable 
ceive  the  sum  of  jjzioo,  consigned  as  aforesaii 
thereon  up  to  Martinmas  iS|;4,  amounted  to  £2l 
to  take  certain  steps  relative  to  the  foresaid  sui 
balance  of  the  debt  constituted  by  the  said  Majc 
to  get  himself  confirmed  executor  to  Miss  W,  in 
a  title  to  the  moveable  property  of  which  her  e 
intimation  and  service  of  this  petition,  your  Lon 
6,  1855,  pleased  to  grant  power  to  the  petitioner 
signed  sum  of  ^2500,  and  interest,  and  to  grant  c 
your  Lordships  declined  to  give  him  any  other  ! 
him  to  take  what  steps  he  should  be  advised  thi 
ought  to  adopt.  In  virtue  of  the  powers  thus  c( 
uplifted  the  said  consigned  sum  of  ^£3500,  and  tt 
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and  granted  a  discharge  of  the  foresaid  bond  and  disposition  in  security 
to  that  extent,  which  discharge  is  dated  the  3d  April,  and  recorded  in 
the  General  Register  of  Sasines  the  nth  May,  both  in  the  year  1855. 

Thereafter  Mrs  Af  IV  or  H^  wife  of /If,  residing  at  Z,  and  Mrs/  IV 
or  jR,  widow  of  the  late  JV  JR,  overseer  at  B,  with  the  consent  of  the 
said  /  H  for  his  interest,  upon  a  petition  to  the  Sheriff  of  Chancery, 
were  on  March  3,  1856,  served  as  the  second  cousins  and  the  nearest 
and  lawful  heirs  in  general  of  the  said  Miss  W,  conform  to  extract- 
decree,  a  copy  of  which  is  herewith  produced.  They  also  applied  for 
and  obtained  a  formal  title  by  confirmation  as  executrices-dative  qua 
nearest  of  kin  of  the  deceased,  conform  to  testament-dative  in  their 
favour,  dated  the  6th  day  of  June  1856,  and  eik  thereto,  dated  the  ist 
day  of  November  thereafter. 

The  petitioner  has  lodged  in  process  full  accounts  of  his  intromissions 
with  Miss  Ws  estate  from  the  date  of  his  appointment,  but  it  is  now 
necessary  to  have  them  examined,  and  the  balance  thereon  and  what 
property  remains  unrealised  paid  and  transferred  to  the  parties  who 
have  substantiated  their  title  as  heirs  of  Miss  W,  both  as  regards  the 
heritage  and  in  mobilibus. 

In  these  circumstances  the  petitioner  now  applies  to  have  his  ap- 
pointment recalled,  and  himself  and  Mr  R  IV,  of  No.  113  A  Street,  E, 
his  cautioner,  judicially  exonered  of  said  factory,  and  for  a  warrant  for 
delivery  to  them  of  their  bond  of  caution. 

May  it  therefore  please  your  Lordships  to  appoint  this  petition  to  be 
intimated  in  the  minute-book  and  on  the  walls  in  common  form, 
and  also  to  be  served  upon  the  said  Mrs  M  IV  or  H,/  If,  and 
Mrs  /  IV  or  jR,  and  upon  the  said  jR  W,  and  ordain  Ihem  to 
lodge  answers  thereto  within  eight  days,  if  they  any  have ;  and 
upon  resuming  consideration  hereof,  with  or  without  answers,  to 
recall  the  said  factory  and  the  appointment  of  the  petitioner  as 
judicial  factor  thereon,  and  to  remit  his  accounts  to  an  accountant 
to  examine  and  audit  the  same,  and  report ;  and  upon  a  report 
from  him,  to  approve  thereof  and  to  fix  the  balance  thereon  ; 
and  in  the  event  of  a  balance  being  found  due  by  the  petitioner, 
to  decern  and  ordain  him  and  the  said  R  P,  his  cautioner,  to 
make  payment  thereof,  conjunctly  and  severally,  to  the  said  Mrs 
M  W  or  H,  J  H,  and  Mrs  J  W  or  R;  or,  in  the  event  of  a 
balance  being  due  to  the  petitioner,  to  decern  and  ordain  the 
said  Mrs  M  IV  or  H,J  H,  and  Mrs  J  W  or  R,  conjunctly  and 
severally,  to  make  payment  thereof  to  him :  And  further,  upon 
payment  of  such  balance  by  the  petitioner  and  the  said  R  P,  as 
may  be  found  due  by  them,  or  upon  consignation  thereof  in  the 
hands  of  the  Clerk  of  Court,  or  otherwise,  forthwith  to  exoner 
and  discharge  the  petitioner  and  the  said  R  P  of  the  whole 
actings,  intromissions,  and  management  had  under  the  factory, 


and  to  grant  warrant  to  the  Accountai 
to  deliver  up  the  petitioner's  bond  ol 
or  to  do  further  or  otherwise  in  the  prei 
shall  seem  proper.* 

According  to  Justice^  t 


14-— Petition  for  Recall  of  the  Manage 
Discharge  by  the  Partv  in  tituu 

Unto  the  Right  Honourable  the  Lords  of 
Petition  of  y  B,  formerly  residing  in  S, 
deceased  /  B,  writer  in  JC,  and  as  sud: 
served  and  retoured  to  the  now  deceas 
trader  on  the  high  seas,  and  also  executoi 

Humbly  Sheweth, — That  jour  Lordships 
1847  to  appoint  Mr  G  D,  writer  in  A",  to  be  f 
said  W  0  B,  upon  the  narrative  that  the  saic 
several  years  previous  to  the  date  of  that  appli 
since  been  heard  of;  that  he  had  succeeded  i 
diviso  half  of  two  heritable  properties  in  K  by 
lately  residing  in  Kj  that  he  had  made  no  an 
affairs  in  this  country ;  and  that  from  the  im[ 
jng  with  him  he  could  make  none.  Mr  D  hai 
moD  form,  entered  upon  that  office,  and  for 

Thereafter,  in  the  year  1848,  Mr  D  havi: 
curator  bonis  having  been  appointed  to  him,  yoi 
to  recall  his  appointment  as  factor  foresaid, 
place,  on  the  lolh  of  December  of  that  year,  \ 
also  found  caution  and  entered  upon  the  mana 

The  said  Mr  B  having,  however,  died  in  A 
upon  a  petition  being  presented  by  the  presen 
1851,  appointed  Mr  A  H,  writer,  K,  as  his  si 
factor  loco  absentis,  and  he  having  likewise  ft 
form,  extracted  the  decree  of  his  appointmen 
entered  upon  said  office,  which  he  stil!  continu 
at  D,  is  cautioner  in  the  factory. 

By  state  lodged  by  Mr  H  at  the  end  of  1; 
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that  the  estate  under  his  char^  ccnsisis  ot'  ihe  lv>4K>wti^  ^-  (^tv  x^^ 
the  specific  dctjdis  mik  v^mus^. 

The  petitioner  having  ascertained  that  the  s:^  WO  K  who  WA^ 
his  only  brother,  had  left  Calcatta  in  bad  health  in  the  >'f  Ar  1^4^^  ii^  thr 
brig  Afary  of  B€UHimmre  bound  for  England,  and  that  he  die\i  on  Ihv^uI 
of  said  vessel  on  the  29di  day  of  October  of  that  >'ear,  bciv^re  rc«ichUi>: 
the  Cape  of  Good  Hope,  presented  a  petition  to  the  Sheriff  k^  Chttn^H?r>' 
praying  to  be  ser\'ed  heir  in  general  to  his  said  deceas^eii  btxuhcr*  l*|um 
advising  this  petition  and  the  proof  adduced,  the  said  ShciltV  wtm 
pleased  on  loth  January  1856  to  serve  the  petitioner  us  heir  in  ^rnciAl 
to  his  said  brother,  conform  to  extract-retour  of  scrx'icc  to  he  pi^uluccd 
in  the  proceedings  to  follow  hereon.  The  petitioner  was,  on  4th  Ortoher 
1855,  also  decerned,  by  the  Commissary  of  Ayrshire,  executor  to  hti  RAltt 
deceased  brother,  conform  to  decree-dative,  also  to  be  prothu^ed. 

In  these  circumstances,  the  appointment  of  factor  Uhv  ahuMth  brln^t 
no  longer  necessary,  and  the  petitioner  being  in  titulo  to  rxnnrr  ntul 
discharge  the  factor,  the  present  application  is  humbly  niitdo  to  yottr 
Lordships  in  order  that  the  said  factory  may  be  recalled,  the  Ai.(  ottnlii 
of  the  said  factor  audited,  and  on  the  same  being  found  i.ortctt,  he 
himself  exonered  of  his  intromissions  and  his  bond  of  caution  dollvored 
up. 

May  it  therefore  please  your  Lordships  to  appoint  tliU  petltlfm  to 
be  intimated  on  the  walls  and  in  the  tninutn  book  \\\  t  ntuittfrn 
form,  and  to  be  served  on  the  said  /I  //  and  A  i\  and  f«i  Ap- 
point them  to  lodge  answers  thereto,  if  thrry  arty  hav«>,  wifhih 
eight  days  after  service  ;  and  on  resuming  r/7ri«ild#rfaf)«/ii  Utttm/I, 
with  or  without  answers,  Ut  recall  the  nald  fiuUny  arid  iUtf  ftp 
pointment  of  the  said  A  //  as  fa/,t//r  ///^//  tiingnil^  Utm^n^tX  \  U* 
order  the  said  A  H  xo  lod;(e  a/^/^/unu  tA  hU  \uiftmi\^\*mn  Af^ 
management ;  to  remit  hf»  iu^/jf\if»i%  Ut  iUn  S^umtiiHUt  of  i.tmf^ 
to  examine  and  audit  th«  same,  ai»/l  Ut  tt^^fffi ',  Htf^)  npfm  n 
report  from  him,  to  appT^/y«  tU^^^/f  Httf\  to  U*  fM  \m\n4*^^ 
thereon  ;  and  m  tie  tr^^M.  fA  a  i/!$XU4^M  if*^hi(  UmnA  ^.r^  \f^  ffr^ 
said  A  H^  trr  6tc«m  ^tA  fH^.s^u  Utfft  */#/J  ff^  %*v:  /I  /%  hf* 
cautxooery  to  majM;  ^ss^ftuKt^  'J^^^/^^  f/fttiy^ff/fiy  it$t^  %^-y^fi4iyf  U^ 
the  petidooer;  «a<l  f^««.  ^^tfjct^'f  'A  ^v^  '/s^^^^a^/,^  fh^  p^v 
tioner,  tr>  ex^tutr  «ul  <,,'X^JImi^^  *'t^  \'4J\  A  //  **fA  *(f^  **»4  A  A 
of  the  vhrM  acr^;tq^t^  .Kir/z^ttv^-ww*!^^^  /•v^T  ^^-.-^^^^^^.v^a^  A'^^  .y^,^¥ 
the  isLCZc^tjf  vw,  %\  ''^<ap,^  *^^-i  VM/r  ^A  "  4.v»  ./,^  w  'a  ^^v/a/a^ 


634 


2S-— Petition  for  Delivery  of  Bond  of  Cj 
Bonis  to  a  Minor  Cafax,  who  has 
judicial  discsarge. 

Unto  the  R^ht  Honourable  the  Lords  of  Co 
Petition  of  Z>  5,  accountant  in  E,  formerlj 
Esq.  of  J— 

Humbly  Sheweth — That  a  petition  was,  c 
presented  hy  IV  D,  residing  in  E,  the  only  kno 
D  L,  who  was  then  a  minor,  craving  the  appoint 
to  the  said  D  L.  On  15th  February  foUowi 
appointed  to  the  ofBce,  and  having  found  cauti 
of  the  decree  in  his  favour  on  25th  February 
produced. 

A  B  N,  banker,  was  the  petitioner's  cautione 

The  said  D  L  attained  majority  on  ist  ] 
petitionei's  oGBce  of  curator  bonis  to  him  there 
The  said  D  L  thereafter  called  upon  the  petitio 
of  his  intromissions,  and  to  pay  over  such  balan 
him.  The  petitioner  submitted  these  accounts  a 
thereof  to  the  said  D  L,  and  he  has  docquetcd  s 
examined  and  found  correct.    They  are  herewitl 

On  these  accounts  a  balance  of  ^iic^  os.  3d. 
by  the  petitioner,  and  on  30th  January  1855  that 
up  to  that  date,  was  paid  over  to  the  said  D  L, 
sum  of  ^10  sterling,  which  the  petitioner  agreed 
clfum  for  the  expense  of  this  application.  The 
date  executed  a  discharge  in  favour  of  the  petit: 
N,  bis  cautioner,  of  all  the  actings,  intromissions 
under  the  curatory.  That  discharge  is  reco 
Council  and  Session  on  2d  February  185s,  an 
herewith  produced. 

Since  the  execution  of  the  said  discharge,  tl 
allowed  by  law  for  challenges  of  any  acts  done  1 
during  his  minority,  has  elapsed  without  the  saic 
any  intention  of  repudiating  the  settlement  and 
tioned. 

In  these  circumstances  your  Lordships  are 
order  delivery  to  be  made  to  the  petitioner  of 
lodged  at  his  entry  upon  office. 

May  it  therefore  please  your  Lordships  to  ap 
petition  to  be  made  on  the  walls  and 
common  form,  and  to  be  served  upon  the 
Z>  L,  and  them  to  lodge  answers  thereto, 
eight  days  ;  and  on  resuming  considerati 
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out  answers,  to  ordain  the  petitioner's  bond  of  caution  to  be 
delivered  up;  and  to  decern;  or  to  do  otherwise  as  to  your 
Lordships  may  seem  proper. 

According  to  Justice,  &c. 

■ 

[Signed  by  Caumel,] 


26.~Petition  for  Exoneration  and  Discharge  by  a  Factor 

ON  THE  ixPIRY  OF  HIS  OFFICE. 

This  petition  will  be  similar  to  No.  23,  supra,  p.  629,  in  its  narrative 
and  prayer,  but  in  the  former  the  word  **  recall"  must  be  omitted,  and 
in  the  latter,  for  the  portion  seeking  recall,  there  should  be  substituted 
a  prayer  **to  find  that  the  said  factory  and  appointment  of  the  petitioner 
as  judicial  factor  therein  has  fallen  and  come  to  an  end." 


27.— Petition  for  Recall  of  Office  of  Curator  Bonis  on 
THE  Ground  that  Ward  has  Recovered. 

Unto  the  Right  Honourable  the  Lords  of  Council  and  Session,  the 
petition  of  D  N,  residing  at  No.  5  G  Square,  £,  and  of  P  N,  W.S., 
his  brother,  residing  at  No.  5  C7  Square  aforesaid. 

Humbly  Sheweth, — That  the  petitioner  D  N,  in  consequence  of 
unsoundness  of  mind,  was  for  some  time  an  inmate  of  the  Royal  Edin- 
burgh Asylum  for  the  Insane,  Momingside.  While  he  was  in  the  said 
asylum  your  Lordships,  on  the  20th  of  May  1877,  on  the  application  ot 
the  other  petitioner  P  N,  appointed  H  J,  C.A.,  Edinburgh,  to  be  his 
curator  bonis. 

Mr  /  having  found  caution  {H  P,  W.S.,  -£",  being  the  cautioner), 
entered  on  the  discharge  of  the  duties  of  his  office.  His  last  account, 
dated  loth  June  1879,  bears  that  the  estate  then  consisted  of  [Aere  give 
a  summary  of  the  accounts  as  passed  by  the  Accountant,  distinguishing 
capital  and  revenue]. 

The  petitioner  the  said  D  N  is  now  of  sound  mind,  and  is  capable 
of  managing  his  own  affairs,  as  appears  from  the  medical  certificates 
granted  by  Dr/  Zand  Dr  MA,  physicians,  E,  produced  herewith,  and 
copies  of  which  are  annexed  hereto.  This  application  is  therefore  pre- 
sented to  your  Lordships  in  order  that  the  curatory  may  be  recalled, 
and  that  the  curator  bonis,  the  said  P  A^and  his  cautioner,  may  be  dis- 
charged of  the  intromissions  had  under  the  said  curatory,  and  their 
ond  of  caution  delivered  up. 
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and  to  be  served  upon  the  said  HJ, 
HR,  and  to  ordain  them  to  lodge  ansu 
eight  days  after  service ;  Jind  upon  resi 
with  or  without  answers,  to  recall  the 
to  the  Accountant  of  Court  to  exai 
accounts  of  the  intromissions  of  the 
foresaid,  and  to  ascertain  the  balauci 
sideration  of  the  Accountant's  report, 
D  No(  the  balance  (if  any)  due  by  th 
intromissions  as  curator  btmU  foresail 
him,  his  heirs,  and  representatives  whi 
H  R,  of  the  whole  actings,  managem 
by  the  said  HJ  as  curator  ionis  fore 
to  the  Accountant  of  Court  to  deliver 
caution  ;  and  to  decern  ;  or  to  do  fur 
premises  as  your  Lordships  shall  seem 

According  to  Justice, 


MEDICAL   CERTIFH 
(i)  From  Dr  T. 

91  £ 

t  hereby  certify,  on  soul  and  conscience,  \ 
at  No.  5  C  Square,  E,  Mr  D  N,  formerlj 
Lunatic  Asylum,  E,  and  1  am  of  opinion  tha 
and  capable  of  managing  his  own  aflairs. 
(Signed) 

(2)  FromDrA. 

6J 

I  hereby  certify  that  I  this  day,  as  welt  a 

last  two  months,  examined  Mr  D  N,  formerly 

and  now  residing  at  Na  5  G  Square,  E,  anc 

has  quite  recovered,  and  is  now  capable  of  m. 

[Signed 
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28. — Sheriff  Court  Petition  for  the  Appointment  of  a  Factor 

Loco  Tutoris. 

In  the  Sheriff  Court  of  shire  at 

Mrs  /  T  ox  D^  widow  of  the  deceased  J  Z),  baker  in  A^,  petitioner, 

against 

H  Dy  residing  at  No.  5  S  Street,  Fy  only  brother  of  the  said  deceased 
J  Dy  and  H  T  and  N  7",  brothers  of  the  said  Mrs  I T  or  D^  and 
both  residing  at  No.  8  R  Street,  P, 

The  above-named  petitioner  submits  to  the  Court  the  Condescendence 
and  Note  of  Plcas-in-Law  hereto  annexed,  and  prays  the  Court — 

To  appoint  this  petition  to  be  intimated  on  the  walls  of  the  Court 
and  to  the  Accountant  of  the  Court  of  Session,  and  to  be  served 
on  the  said  H  D^  H  T^  and  N  7",  and  to  appoint  such  other  in- 
timation, and  service  on  such  other  persons,  as  may  be  deemed 
proper  by  the  Court,  and  to  ordain  the  said  H  D^  H  T^  and  N  7*, 
and  such  other  persons,  to  lodge  answers,  if  so  advised,  within 
eight  days  after  service ;  and  thereafter,  on  resuming  consideration 
hereof,  with  or  without  answers,  and  afler  such  inquiry  as  may  be 
deemed  necessary,  to  find  and  declare  that  the  yearly  value  of  the 
estate  belonging  C  Z>,  only  son  of  the  said  deceased  /  D  and  the 
said  Mrs  /  7  or  Z>,  does  not  exceed  one  hundred  pounds,  and  to 
nominate  and  appoint  H  J^  hereinafter  designed,  or  such  other 
person  as  the  Court  may  think  proper,  to  be  factor  loco  tutoris  to 
the  said  C  D\n  terms  of  the  Judicial  Factors  (Scotland)  Act  1880, 
with  the  usual  powers,  the  said  factor  before  extract  always 
finding  caution  in  terms  of  the  said  Act  and  the  relative  Act  of 
Sederunt  of  14th  January  1881 ;  and  to  decern  ad  interim. 

Condescendence. 

1.  The  said  deceased  /  D  died  intestate  at  E  on  the  f  9th  January 
1 88 1,  leaving  a  widow,  the  petitioner,  and  one  child,  the  said  C  D,  who 
was  bom  on  the  15th  of  May  1879. 

2.  His  widow,  the  petitioner,  the  said  Mrs  I  T  ox  I),  was  confirmed 
as  executrix  to  the  said  /  D.  The  means  and  estate  of  the  said  /  Z?, 
after  deducting  debts,  amounts  to  £2^7,  conform  to  state  of  accounts 
appended  hereto. 

3.  Besides  his  interest  in  his  father's  estate,  the  said  C  D\%  entitled 
to  a  legacy  of  /300  under  the  deed  of  settlement  of  tlie  late  Miss  ^  K 
of  K,  in  the  county  of  /?,  who  died  on  the  1 2th  of  February  last,  which 
legacy  is  now  payable. 

4.  The  said  C  D  is  possessed  of  no  other  means  and  estate. 


tijS  FOEMS.  [App 

5.  The  >aid  J  D  luring  made  no  aomhation  of  gnaidiaiu  to  t 
flsid  soiit  and  tbcrs  bong  no  od£  dcsroos  of  ^^m*mg  the  KksI  ™tn 
«f  the  taid  pDfril,  it  U  neceuary  that  a  factor  Akw  tutoru  sboold  be  1 
pmnted,  and  the  petitionCTs  beg  humbly  to  suggest  Mr  HJ,  atxaatou 
{?,  as  a  fit  and  proper  petson  for  the  office. 

6.  Beiidei  the  petitioner  henel^  the  parties  named  in  the  pcif 
bereof  ar«  the  onljr  near  relative*  of  the  said  C  D  known  to  the  pemian 


A*  the  interectt  of  the  taid  C  D  require  the  protection  of  a  £u:t 
ieca  lutorii,  the  petitioner  is  entitled  to  have  decree  in  terms  of  tl 
prayer  of  the  petition. 

According  to  Justice,  &c., 

[Signed  by  Agexl] 
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lBatement  of  Rent— 
when  authorised,  123 
under  Pupils  Protection  Act, 

213,  217,  534 

LBROAD— 

factor  to  party,  1 59-69 
factor  where  pupil  is,  171, 237 
and  where  tutor  is,  175 
and    where   next-of-kin  are, 

182,  451 
and  where  trustees  are,  24 
and  where  heir  is,  142 
curator  bonis  where  minor's 

next-of-kin  are,  260 
curator  bonis  where  minor's 

father  or  curator  is,  263 
what  pfficer  should  be  ap- 
pointed to    minor    who 
is?  264 
curator  bonis  to  lunatic  who 

is,  286 
powers  of  factor  where  ward 

is,  237 
transmission  of  estate,  187, 

238,300 

may  ^-ard  go  ?  237 

powers  over  Scotch  estate  of 
guardian  who  is,  238, 300 

Court  wiU  not  appoint  as  fac- 
tor one  who  is,  43 

recovery  of  estate  which  is, 

72 

CsLCtor's  power  to  raise  ac- 
tions, 97 

power  to  implement  decree  of 
Court,  104 


Abroad,  contd. — 

ordinary  powers  may  be  spe- 
cifically conferred  where 
estate  is,  73, 108 

may  curator  act  alone  where 
minor  is  ?  247 

cautioner  must  not  reside, 
419 

inducia  where  respondent 

459 
service  where  parties  are,  461 

Absentis,  Factor  loco— 

nature  of  office,  1 59 

is  proper  officer  where  pupil 
abroad,  160,  171 

and  where  heir  is  abroad  but 
known,  142,  159 

absentee  must  be  alive,  159 

want  of  management  must 
not  be  intentional,  160 

absentee  must  be  ignorant  of 
the  existence  of  his 
rights,  160 

or  of  their  unprotected  con- 
dition, 161 

or  the  interest  of  third  parties 
must  have  intervened, 
162 

where  mismanagement  by  re- 
presentative of  absentee, 
162 

must  be  estate  in  Scotland^ 

163 
will  not  be  appointed  for  a 

special  purpose,  163 

petitioners  for,  164 

S 
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Absentis,  Factor  loco,  contcL— 
respondents  and  compearers, 

165 
who  appointed,  165 
recall,  166 
recall  where  factor  himself  is 

heir,  166 
discharge  of,  167 
powers  regulated  by  Pupils 

Protection  Act,  167 
are     actions     res    judicata 

against  absentee  ?  168 
See  Factor  ;  Powers 
Acceptance  of  Service— 

when  competent,  463 
Accountant  in  Bankruptcy— 
powers  of,  over  factors  under 

sec.  164  of  Bankruptcy 

Act,  153,  546-8,  571-6 
with  reference  to  caution,  153, 

571 
and  sale  of  estate,  1 54,  548 

and  its  division,  155-7,  572-4 
and  accounting,  157,  574 
and  factor's  commission,  1 57, 

575 
and  special  powers,  158,  572 

is  custodier  of  bonds  of  cau- 
tion, 471,  571 

procedure  at  instance  o^ 
490 

procedure    for    removal    of 
factor  by,  506 
Accountant  of  Court— 

nature  of  office  of,  189,  535 

may  authorise  exact  diligence 
to  be  dispensed  with,  191, 
536 

superintends  factor's  invest- 
ments, 192,  536 

regulates  factorial  account- 
ing, 201 

rentals,  &c,  to  be  lodged 
with,  201,  532 

and  accounts,  202,  533 


Accountant  of  Court,  amid.— 
changes  in  estate  to  be  re- 
ported to,  203,  533 
adjusts    rental,    and    andits 

accounts,  203,  536 
fixes  factor's  conmiission,  203, 

207,536 
corrections  in   accounts  by, 

204 
how  &r  audit  conclusive,  204, 

537 
reports  for  special  powers  to, 

212,534 
makes  requisitions  and  orders 

on  factor,  208,  485,  538 

and  annual  report  to  Court, 

538 
and  reports  Actor's  Mure  in 

duty,  208,  485,  539 

removal  at  instance  of,  408, 

505 
may  submit  a  case  to  Lord 

Advocate,  208,  539 
and  may  require  information 

from  bank,  209,  542 
may  report  to  Lord  Advocate 

for  curator  bonis  to  an 

incapable,  290 
and  in  reference  to  main- 
tenance of  incapable,  299 
how  far  consignation  may  be 

ordered  by,  423, 489 
duty  of,  on  death  or  insolvency 

of  cautioner,  433 
is    custodier    of    bonds    of 

caution,  471,  543 
records  in  office  of,  to  be  open 

for  inspection,  543 
where  factory  constituted  be- 
fore   Pupils    Protection 

Act,  539 
powers    with    reference    to 

tutors  and  curators,  540, 

541-2 
where  unwell  or  absent,  544 
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Accountant  of  Court,  cantd.— 
procedure  at  instance  of^  485- 

490 
procedure  for  removal  of  fac- 
tor by,  505 
powers    over   Sherifif  Court 
factors,  525,  561,  580 
Accountants — 

are  usually  appointed  factors, 

43 
in  audits,  who  may  be,  484 

Accounting — 

rules  of,  at  common  law,  84-92 

under  Pupils  Protection  Act, 

200-7,  532-3,  536-9 
under  sec.  164  of  Bankruptcy 

Act,  1 54-7,  574 

factory  subsists  after  expiry 
for,  13 

eases  and  profits  to  be  com- 
municated, 85 

factor  cannot  be  auctor  in 
rem  suam^  85 

penalties  for  not,  93,  209 

removal  for  failure  in,  94,  209 

limitation  of  cautioner's  liabi- 
lity by  stipulation  as  to,  428 

factor    not    appointed    over 
partnership  where  dispute 
merely  as  to  310 
Act  and  Warrant— 

See  Extract- 
Actions— 

f2Lx:Xox  does  not  in  general  re- 
quire special  powers  to 
raise,  95 

special  powers  formerly  ob- 
tained by,  95,  1 10,  480 

factor  may  be  sisted  where 
raised  by  predecessor,  97 

or  where  raised  by  third  par- 
ties, 97 

fancXoT  may  defend,  98 

need  not  be  in  Court  of  Ses- 
sion, 98 


Actions,  contd.-^ 

unless  where  object  to  confer 

special  powers  on  factor, 

98 
by  third  parties  in  reference 

to  estate,  99 
legal  nullities  must  be  pleaded 

by  factor,  99 
is  there  res  judicata  against 

principal    where    factor 

litigates?  100,  168 
is  reference  to  factor's  oath 

competent,  100 
factor  not  personally  liable  for 

sum  sued  for,  102 
but  for  expenses,  509 
for  recovery  of  estate  abroad, 

73i97 

how  far  special  powers  neces- 
sary to  implement  de- 
crees, 102 

by  foctor  loco  absentis^  168 

on  behalf  of  pupil,  to  be  in 
guardian's  name,  197 

where  pupil  is  defender  both 
he  and  his  guardians  must 
be  called,  197 

by  factor  where  pupil  is  dead, 
198 

by  curator  bonis  to  lunatic, 
306 

at  instance  of  lunatic,  306 

for  judicial  separation,  at  in- 
stance of  curator  bcnis^ 
306 

by  burgh  managers,  380 

liability  of  cautioner  for 
those,  against  principal, 
429 

may  factor  obtain  exonera- 
tion and  discharge  by? 
502 

expenses  of,  509 
Adjudication— 

making  up  titles  by,  133 
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Adverse  Interest — 

as  a  giouad  for  refiismg  to 
appoint  a  party  factor, 
46,  183,  373 
especially  in  case  of  curators 

bonit  to  incapabtes,  291 
will  tutor  be  so  refused  ?  175 
fector  where  trustees  objec- 
tionable from,  26 
Advocate,  Lord— 

Su  Lord  Advocate 
Affidavits — 

by  factors,  101 
Agent— 

of  petitioners,  objectionable 

as  factor,  46 
of  factory,  factor  must    act 

gratuitously  as,  87 
may  petition    for  factor  on 
estate  of  deceased  client, 
148 
factor  under  sec  164  of  Bank- 
ruptcy Art  may  employ 
an, 157 
may  petition  for  cox^Wtbmis 

to  incapable,  389 
asattestor  to  bond  of  caution, 

436 
how  far  service  of  a  petition 
may  be  accepted  by,  464 
Agnatk,  nearest— 

appointed  tutor  to  incapably 

277 
curator  ionis  during  absence 

of,  378 
when  petitioner  for  curator 
h)nis,  284,  28S 
ALIEN— 

factor  where  tutor  is  an,  176 
Aliment  of  Ward — 

factor  bound  to  see  to,  198, 

zgS 
how  far  special  powers  neces- 
sary for,  199,  235,  29S 
sale  of  heritage  for,  314 


INDEX. 


64s 


Annuities,   Power    to    Pur- 
chase, contd, — 
for  an  incapable  majoTy  299 
under  Pupils  Protection  Act, 
221,  299,  534 
Annuities,  Power  to  Grant — 

to  indigent  tenants,  229 
Annus  Deliberandi— 

in  a  question  with  iaxXox  loco 

tutoriSj  174 
in  case  of  tutors  to  incapables, 
278 
Answers— 

prayer  for  order  for,  451 
procedure  in,  473 
to  be  signed  by  counsel,  473 
amendments  of,  474 
Apparent  Heir— 

foctor's  possession  not  equi- 
valent to  that  of,  80 
Appeal— 

against    decision    of    Inner 
House  on  note  for  special 
powers,  213 
factor  pending,  400 
interim  factor  pending,  409 
in    Sheriff    Court    appoint- 
ments, 528 
Appointment— 5V/  Factor 
Arbitration— ^^^  Submit 
Arrears— 

factor  on  companies  where 

there  are,  331,  345 
what  constitute,  337 
Ascendants — 

power  to  aliment  ward's,  225 
Asleep— 

petitions  do  not  fall,  458 
Assessment— 

may  factors  impose?  384,  416 
Assumption  of  Trustees — 
factor   not   appointed   when 

there  can  be,  23 
but  will  be  where  there  is  a 
doubt  as  to,  28 


Assumption     of     Trustees, 
coHid, — 
under  Trusts  Act,  555 
Attestors — 
who  are,  436 
liabilities  of,  437 
Auctor  in  Re»i  Suam— 
foctor  cannot  be,  84 
what  is  involved  in  being,  84 
rule  limited   to  duration  of 

office,  87 
deeds  in  contravention  not 
null  but  reducible,  87 
Axn)iT    BY     Accountant    in 
Bankruptcy— 
of  factors  under  sec  164  of 
Bankruptcy  Act,  157, 575 
Audit,    by    Accountant    of 
Court— 
what  it  embraces,  203,  536 
how  far   conclusive,    204-5, 

537-8 
objections  to,  how  disposed 

of,  205,  488,  537 
factor's    commission    to    be 

fixed  in,  206,  536 
opening  up  of,  205,  537,  538 
effect  of,  429,  431 
Audit,  Interim— 

who  may  apply  for,  483 

form  of  petition,  483 

to  whom  accounts  remitted, 

483 
procedure  subsequent  to  ac- 
countant's report,  484 
Audit,  Judicial— 

is  necessary  to  judicial  dis- 
charge, 58,  187,  503 
procedure  in,  498,  500 
to  whom  remitted,  483 
Bank  — 

money  to  be  lodged  In,  79 
penalties  under  Pupils  Pro- 
tection Act  for  failure  to, 

I93i  533 
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Bank,  contd.— 

under  sec.  164  of  Bankruptcy 

Act,  157,  574 
must  be  separate  account  with, 
in  officer's  name  as  fac- 
tor, 80 
Accountant  may  require  in- 
formation from,  209 
is  bound  to  accumulate  in- 
terest, 89 
Bankrupt— 
•     where  trustees  are,  25 

will  not  be  appointed  factor, 

43 
factor,  where  father  is,  177 

Bankruptcy    Act,     Factors 

UNDER  Section  164  of— 

when  appointed,  145 

petitioners  for,  148 

respondents  and  compearers, 

149 
who  appointed,  149 

discharge  of,  151 
powers  of,  152 
Bankruptcy     Act,     Interim 
Factor  under— 
under  former  Act,  410 
under  present  Act,  410 
powers  of,  411 
discharge  of,  412 
Barony,  Burghs  of — 

managers  in,  363 
Bastards— i*^^  Illegitimate 
Benefice,  Ecclesiasticai^— 

receiver  on  an,  416 
Beneficiaries— 

disputes     between    trustees 
and,  will  not  warrant  a 
factor,  27 
may  petition  for  factor,  33 
may    get    estate   vested    in 

themselves,  33,  556 
opposition    of,    to    granting 

special  powers,  123 
consent  of,  117,  552 


Beneficiaries,  contd,— 

advances  by  trustees  to,  553 
Bill  Chamber — See  Lord  Or- 
dinary ON  the  Bills 
Board  of  Lunacy— 

how  curator  bonis  to  be  ob- 
tained by,  290 
may  report  to  Lord  Advocate 
in  regard  to  maintenance 
of  ward,  299 
Bond  of  CAtrrioN— 

See  Caution 
Bond,  Heritable— 

See  Heritable  Bond 
Bondholder — 

of  a  company,  factor  at  in- 
stance of^  338 
Bonds  on  Local  Rates— 
investments    by   factors  in, 

75 
Borrow,  Power  to — 

granted    only    in    cases   ot 

necessity,  118 
where  subject  deteriorating, 

118 
or  diligence  threatened,  118 
in  cases  of  trust  factors,  119 
where  there  is  a  ward,  215 
in  order  to  repay  factor,  215 
on  a  policy  of  insurance,  215 
where  ward's  only  funds  de- 
pendent on  result  of  an 

action,  216 
where    ward     is     liferenter, 

216 
from  a  Lands  Improvement 

Company,  216 
may  power  of  sale  be  inserted 

in  bond?  119 
Boxing  of  Petitions— 
when  necessary,  455 
Brothers— 

how   far   liable    to   support 

brother  or  sister,  226 
Building — See  Improvements 
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Burgesses— 

may  petition   for  managers, 

367 
managers  may  admit,  381 

iURGHS,  Factors  on — 

how  distinguished  from  burgh 
managers,  357 

when  appointed,  364 

creditors  petition  for,  368 

who  appointed,  373 

by  whom  appointed,  441 

powers  of,  383 
Burghs,  Managers  of — 
{a)  nature  of  office,  356 

how  distinguished  from  fac- 
tors on  property  of  insol- 
vent burgh,  357,  364 

formerly  appointed  where 
burgh  disfranchised,  356 

where  errors  in  burgh  elec- 
tions, 357 

where  doubts  as  to  validity 
of  election,  358 

where  privileges  of  burgh  in 
disuetude,  358 

where  all  town  council  resign, 

359 
need  for   appointment    now 

diminished,  359 
provisions  of  Acts  of  1833, 359 
provisions  of  Act  of  1853,  360 
what  burghs  included  in  Act 

of  1853,  362 
provisions  of  Act  of  1868, 360 
cases  where  appointment  still 

necessary,  363 
petition  for,  to  be  to  Court, 

365,  441 
iP)  petitioners  for,  366 

parties  who  desire  magisterial 
duties  to  be  performed, 
366 

town  clerks,  366 

parties  who  complained  of 
illegality,  367 


Burghs,  Managers  of,  contd.— 
guild   burgesses  and    incor- 
porated trades,  367 
r^stered  voters,  367 
former  magistrates,  367 
parties    whose    election    in- 
valid, 367 
existing  managers,  for  suc- 
cessors, 368 
creditors,  for  judicial  factor, 

368 
respondents  and  compearers, 

368 
may    Lord   Advocate    com- 
pear? 369 
\{f)  who  to  be  appointed,  369 
more  than  one  party  usually, 

369 
chief  managers,  370 
former  magistrates,  370 
parties  whose  election  null, 

371 
or  doubted,  371 

party  to  be  resident  in  burgh, 

372 
Court  may  order  burgesses  to 

meet  to  choose,  449 
where  dispute  as  to,  372 
creditors'  nominee,  for  factor, 

373 
(/i)  recall,  373 

previous  to  1833,  373 

subsequent  to  1833,  374 

in  burghs  excepted  from  Acts 

of  1833,  377 

in  Parliamentary  burghs,  376 
(^)  powers,  378 

special,  conferred  at  appoint- 
ment, 378 

resemble  those  of  Magistrates 
and  Council,  378 

management  of  burgh  funds, 

379 
caution    not    usually    found, 

380,  418 


648 


INDEX. 


BxmcHs,  Managers  of,  contd.— 
to  raise  actions,  380 
to  admit  burgesses,  381 
to   appoint    burgh    officials, 

381 

to  receive  resignations,  &c., 

381 

where  statutory  powers  con- 
ferred  on    magistrates, 

381 
applications    under   Act    of 

Grace,  381 
in  relation  to  taxes,  382 
as  regards  judicial  functions 

of  magistrates,  382 
to   send   representatives    to 

General  Assembly,  383 
to    discharge    predecessors, 

383 
to  conduct  new  election  of 

magistrates,  375,  383 
where  factor  appointed    for 
creditors,  383 
Burghs  of  Barony  or   Re- 
gality— 

managers  of,  363 

Capital— 

to  be  kept  separate  from  in- 
come, 79 

is  usually  fixed  at  com- 
mencement   of   factory, 

79 
charges  against,  79 

Capital,  Power  to  Encroach 

ON— 

when  authorised,  223 
under  Trusts  Act,  553 

Cash  in  Hani>— 

factor  to  bank,  79,  193 

Caution— 

all  officers  must  find,  418 
except  burgh  managers,  380^ 

418 
father   may  be   required  to 
find,  178 


Caution,  conid. — 

£Eu:tor's     powers    commence 

only  after  acceptance  of^ 

66 
how  to  be  found,  470 
under  Pupils  Protection  Act, 

190,  471 
under  sec  64  of  Bankruptcy 

Act,  154,471 
where  interim  appointment, 

472 
appointment  of  curator  bonis 

where    curator    cannot 

find,  265 
where  factor  refused  on,  25, 

317,  397 
where  party  obtaining  factor 

must  find,  410 

interim  factor  where  delay  as 

to,  407 
See  Cautioner. 

Caution,  Bond  of— 

how  obtained,  470 

to  be  lodged  with  Accountant 

of  Court,  67,  471 

except    in  cases  under  sec 

164  of  Bankruptcy  Act, 

471 
when  to  be  lodged,  470 
in    Sheriff    Court   Appoint- 
ments, 522 
for  tutors  and  curators  under 
Pupils    Protection   Act, 

541 
petition  for  delivery  of^  when 

granted,  58,  503 

when  refused,  504 

Cautioner— 

must  be  accepted  by  Court, 

419 
general      qualifications     of^ 

419 
how  far  guarantee  association 

may  be,  420,  541 

bound  jointly  and  severally 

with  factor,  422 


INDEX. 


649 


Caxjtioner,  contd, 

effect    of    Mercantile    Law 

Amendment  Act  on,  423 
liable  only  for  factor  as  such, 

424 
liable  for  interest,  424 
but   not  for   penal    interest 

after    factor's    removal, 

211,  424 
liable  for  acts  of  extraordinary 

administration,  424 
and   for   Acts  of    Sederunt 

passed    subsequent     to 

bond,  426 
how  far    liable    for   factor's 

prior  intromissions,  427 
limitation  of  liability  of,  427, 

541 

where  actions  against  princi- 
pal, 429 

to  whom  liable,  430 

how  far  summary  diligence 
competent  against,  430 

how  far  Accountant's  report 
of  audit  conclusive 
against,  204,  537 

death  of,  does  not  terminate 
obligation  432 

cannot   withdraw    suddenly, 

433 
may  withdraw  though  factor 

not  vergens  ad  inopiam^ 

433 
reduction  of  obligation  o^  434 

effect  of  creditor's  laches  On, 

434 
septennial  limitation  does  not 

apply  to,  436 

subsequent  applications  in  fac- 
tory to  be  served  on,  478 

in    Sheriff    Court    Appoint- 
ments, 522 
Certificates,  Medical— 

for  appointment  of  curator 
bonis^  283 


Certificate,  Medical,  contd. — 
must  be  printed  and  boxed 

with  petition,  457 
for  recall  of  office,  295 
Challenge  of  Burgh   Elec- 
tion— 
incompetent  after  month,  362 
Changes — 

in  estate  to  be  reported  to 

Accountant,  203 
of  Junior  Lord  Ordinary,  445 
Charitable  Trusts,  Factors 
on— 
appointment  of,  30 
petitioners  for,  34 
how  far  appointment  of  to  be 
by  Inner  House,  444 
Charter — 

company     incorporated     by 
royal,  what,  79, 421 
Children— 

factor  for  unborn,  22, 172,413 
Citation— 

of  next-of-kin,  may  be   dis- 
pensed with,  182,261, 451 
Clergyman— ^^^  Minister 
Clerk  of  Peace— 

factor  on  salary  of,  416 
Clerks  to  the  Process— 
who  are  in  petitions,  458 
Clerk  of  Session — 

caution  found  to  satisfaction 

of  a  principal,  418,  470 
except    in    case    of    burgh 
managers,  418 
Clerk,  Town— 

may     petition     for     burgh 

managers,  366 
may  managers  appoint?  381 
Closing  of  Accounts— 

under  Pupils  Protection  Act 
to  be  annual,  202 
Cognition  of  Insane— 

not    necessary   to    appoint- 
ment of  curator  bonis,  278 
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Cognition  of  Insane,  contd,-— 
even  where  ward  opposes,  284 
former  restricted  scope  of^  280 
modem  procedure  for,  281 
does  not  include  cases  where 
incapacity    is    physical, 
281 
Court  cannot  compel  a  party 
to  sue  a,  278 
Collate,  Power  to 

where  pupil  is  heir,  230 
where  pupil  is  next-of-kin,  231 
Collateral     Relatives     of 
Ward — 
power  to  aliment,  226 
Collector  of  Taxes— 
refused  as  factor,  47 
Collusion— 

in  appointment  of  factor,  183 
Commission — 

how  fixed  at  common  law,  90 

usual- rate,  91 

is    payment    in    full   of    all 

work  by  factor,  91 
and  also  by  his  partner,  92 
but  outlays  allowed,  92 
salary  of  assistant  comes  out 

of,  92 
how  fixed  under  Pupils  Pro- 
tection Act,  207 
under  sec.  164  of  Bankruptcy 

Act,  1 57 
loss  of,  under  Act  of  Sederunt 

173O1  93 
under  Pupils  Protection  Act, 

211 
under  sec.  164  of  Bankruptcy 

Act,  158 
party  entitled  to  be  tutor  at 

law  will  receive  no,  184, 

206 
and  so  also  of  trustee,  45 
Commissioner  of  Absentee— 
factor  where  there    is    mis- 

managment  by,  162 


C0MMISS10NERS,L0CAL  POUCE- 

factor  where  superseded  by 
Act  of  Parliament,  415 
Commissioners  of  Supply— 

may  petition  for  factor  on 
charity,  34 

burgh    managers   may  send 
representatives  to,  383 
Company— 

"incorporated  by  Act  of 
Parliament  or  Royal 
Charter,"  what,  79, 421 

where  lunatic  is  a  shareholder 
in  an  English,  545 

or  in  a  limited,  223 
Companies— 

service  on,  462 
Companies,       Factors      on 
Public— 

winding  up  by,  at  common 
law,  327 

effect  of  winding  up  acts  on, 
328 

where  company  to  be  con- 
tinued, 329 

where  railway  company  to  be 
continued,  331 

where  receiver  of  tolls  merely, 

331 
under  Companies  Clauses  Act 

of  1845,  333 
at    instance  of    bondholder, 

338 
under  Companies  Clauses  Act 

of  1863,  344 

under  Railway  Companies 
Act  of  1867,  346 

how  far  may  company  be 
managed  by,  33 1 ,  340, 347 

who  appointed,  354 

when  may  Lord  Ordinary  ap- 
point, 343,  443,  607 
Companies  Acts — 

curator  bonis  to  lunatic  votes 
for  ward  under,  307 
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Companies  Acts,  contd,^ 

have  made  factors  to  wind  up 

companies  rare,  328 
how  far  railways  under,  331 

COMPEARERS — 

who  may  be,  40,  182 

under    Companies     Clauses 

Act  1845,  342 
how  sisted,  475 
See  Respondents 
Compromise,  Power  to — 

is    within    factor's    ordinary 

powers,  10 1,  126 
under  certain  limitations,  128 
where  there  is  a  ward,  230 
curator  ad  litem  has  no,  181 
Confirmation  as  Executor — 
supersedes      necessity     for 

letters  of  administration 

in  England,  73 
to  be  in  factor's  own  name 

where  no  ward,  74 
but  in  that  of  ward  when  ^ere 

is  one,  191 
Confirmation  of  Interim  Ap- 
pointments— 
when  necessary,  56, 406, 442 
how  far  new  petition  neces- 
sary, 456 
new    intimation    necessary, 

468 
Consent— 

of  minor,  necessary  to  ap- 
pointment    of     curator 

bofUs^  256 
of  partners,  how  £ar  a  ground 

for  factor  on  partnership, 

320 
and   on    public    companies, 

328 
of  beneficiaries  to  granting  of 

special  powers,  117,  552 
Consignation — 

when   Court  or  Accountant 

may  order,  423,  489 


Consigned  Money— 

» 

power  to   uplift    and    apply 
under    Rutherfurd    Act, 
233 
Contingency— 

effect  of  on    summary  peti- 
tions, 502 
Convention  of  Burghs— 

managers  may   send   repre- 
sentatives to,  383 
Corporations — 

investment  in  bonds  of  public, 

75 
Counsel— 

petitions  to  be  signed  by,  453, 

473 
Councillor  of  Burgh,  Elec- 
tion OF — 
former  effect  of  nullity  of,  356 
present  effect  of  nullity,  359, 

362    . 
warrant  for  new,  360 
cannot  be  challenged  after  a 

month,  362 
Court  of  Session — 

appoints  most  judicial  factors, 

I,  II 
jurisdiction    of,     in    Sheriff 

Court  appointments,  526 
nobiU  officium  of,  1,6,  11, 439, 

5'5 
See   Inner    House    and 

Lord  Ordinary 

Creditor— 

how  far  affected  by  appoint- 
ment of  factor,  4,  467 

of  estate,  factor  cannot  be- 
come, 86 

sale  of  heritage  to  prevent 
diligence  oi^  114 

how  factor  under  section  164 
of  Bankrupt  Act  to  deal 
with,  153,  155-7 

may  party  who  is,  be  tutor  ? 

"/5 
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Creditor^  conUi. —  . 

how  far  railway  open  to  dili- 
gence of,  346-50 

powers  of  factor  where  popil 
is  father's,  241 

in  cautionery  obligation,  duty 

of,  434 
Creditor,  Factor  at  instance 

OF— 

on  trust-estates,  32 

even  where   trust   purposes 

fulfilled,  28 
on  intestate  estates,  147,  148 
factors  ioco  adseniis,  164 
factors  ioco  tutoris^  181 
curators  bonis  to  incapables, 

290 
on  partnerships,  321 
to  wind  up  companies,  328 
to  continue  company  at  com- 
mon law,  330 
to  continue  company  under 

Act  of  1845,  333-44 
under  Act  of  1863,  344 
under  Act  of  1867,  346-54 
on  burgh  property,  357,  364, 

368,  383 
pending  litigation,  397 
under  sec.  16  of  Bankruptcy 
Act  410 
Creditor,  Recall  at  instance 

OF— 

on  trust  estates,  52 
Crown— 

servants  of,  objectionable  as 

factors,  47 
may  petition  for  factor   on 

intestate  estate,  148 
originally   nominated    guar- 
dians to  incapables,  277 
how  far  entitled  to  interfere 
in  burgh  elections,  369 
Curator  ;    Curator    Bonis  ; 
Curator  ad  Litem—  5^^  In- 
capable; Minor 


Custody  of  Ward— 

how  far  factor  has  a  title  to 
interfere  with,  170^  200^ 
301 

special  powers  for,  236 

curator  to  minor  not  entitled 
to  interfere  with,  245 

where  ward  is  abroad,  237 
Custody  of  Writs — 

factor  liable  for,  196 
Daughter— 

aliment  of,  303 

marriage  outfit  of,  305 
Dean  of  Guild — 

managers  may  act  as,  371 
Deaf  and  Dumb  Persons— 

not  necessarily  incapable,  282 
Death  of  Cautioner— 

does  not  terminate  caution- 
ary obligation,  432 

duty  of  Accountant  on,  433 
Death,  Factor  in  Cases  of— 

of  trustees,  27 

of  tutor,  174 
Debentures,  Railway— 

investment  by  factors  in,  76 

factor  at  instance  of  holders 
of,  346 

Debtor— 

may  petition  for  factor  on  a 
trust  estate,  38 

and  for  factor  loco  tutoris^  180 

and  for  curator  bonis  to  in- 
capable, 290 

to  estate,  presumed  solvent 
where  factor  has  not  duly 
recovered,  71 

to  estate,  factor  cannot  be- 
come, 86 

of  ward,  where  tutor  is,  17  S 

in  possession,  factor  where, 

398 
Debts,  State  of — 

to  be  lodged  under  sec  164 
of  Bankruptcy  Act,  15S 
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Decunature— 

of  Junior  Lord  Ordinaiyy  445 
Decunature,  Factor  ox — 

of  trustees,  27 

of  tutor,  174,279 

Decern— 

meaning  of,  470 

ad  interim^  meaning  o^  472 

Decrees — 

are  special  powers  necessary 
to  implement  ?  102 
Deduction — See  Abatement- 
Deeds— 

presumption  in  favour  of^  in 
factorship  cases,  390 
Delay— 

in  service  of  petition,  conse- 
quence of,  465 
or  in  second  enrolment,  469 
Delegation— 

by  factor,  prohibited,  68 
by  Court  to  Lord  Ordinary,  5, 
405 
Delivery  of  Bond  of  Caution 

— See  Caution 
Delusion— 

curator  bonis  will  not  be  ap- 
pointed   on   ground   of 
mere,  280 
Demand  for  Arrears — 

under  Companies  Clauses  Act 
1 845,  must  be  written,  336 
none  necessary  under  Act  of 
1863,  345 
Depending  Cause— 

what,  459 

under  Distribution  of  Busi- 
ness Act,  9, 472 
Descendants — 
aliment  of,  302 

Desuetude— 

manager  where  burgh  in,  358 
Deterioration  of  Subject— 
a  ground  for  sale,  1 12 
or  for  borrowing,  118 


DlUGENCE— 

rules  of  e.\act>  how  iar  may 
be  dispensed  with  under 
Pupils    Protection   Act, 
190 
and  at  conunon  law,  7 1 
of  creditors,  sale  of  herits^e 
may   be    authorised   to 
pre\*ent,  114 
how  far  competent  at  com- 
mon law  against  railway 
companies,  346 
and  under  Act  of  i$67,  34\> 
how   far    summar>',  c\xm|M&' 
tent  against  cautioners 

430 
Directors— 

will  rarely  l>e  su)H'r^edisl  h\ 

a  factor,  3^7,  3>\ 
especially  in  ca^o  \\\  lAthsA^ 

companit'ii,  3,^1 
unless  where  farioi  i»  1  ivi'ix  ci 

of  tolls  mmolvi  SW 
or  uoder  vtututo,  .i4is  s\\ 
may  be  Appoimcil  \%\\\\\\  ww 

the  compuiiy,  \\\ 

DlSCHAROU— .SVv   KXilNbHA  IIDN 
DiSCHARCiK        OF        IttCHUAmi): 

Bond— 
factor  does  not  iei|iiiru  bperial 

powers  ft)r,  81) 
cannot  be  gnuued  by  Eng lihh 

guardiaui  340 

Discussion— 
benefit  of,  422 

DlSFRANCHIbhMKNT  OF  Hl/KiiHS 

managers  foiinciiy  upptiinicd 

on,  356-5'^ 
but  not  now,  35v-<i3 
Dismissal  from  Oi-fjck— 
See  KhMovAL 

DiSOBKDIKNCK  i)V  KacJOR 

to  order  of  Acoiuntani  of 
Court,  pro<:cdur«  011,  208, 
485,  53^ 
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Disobedience  of  Factor,  r/ri— 

to  order  of  Accountant    in 
Bankruptcy,  490,  547 
Disputes— 

between  trustees,  factor 
where,  27 

between  trustees  and  benefi- 
ciaries, not  enough  for 
factor,  27 

which  warrant  factor  in  part- 
nership cases,  309,  312, 

315 
no  part  of  factor's  duty  to 

settle  the  partners',  323 

as  to  who  should  be  factor, 

49 
as  to  who  to  be  manager  of 

burghs,  372 

Dissolution  of  Firm— 

factor  on,  309-17 

factor  where  dispute  as  to, 

313 
what  disputes  will  warrant, 

315 
factor  where  it  is  not  proposed 

to  have,  318 

Distribution     of     Business 

Act— 

effect  of,  as  regards  applica- 
tions for  appointment, 
7,  405,  440 

as  regards  applications  dur- 
ing factory,  495 

as  regards  applications  for 
termination  of  office,  493 

does    not    affect   procedure 
already  competent  only 
to   the   Lord  Ordinary, 
487 
Division  of  Estate— 

under  sec.  164  of  Bankruptcy 
Act,  155 
Division  and  Sale— 

action  of,  preferable  to  factor, 
415 


Divorce—^//  Separation 

Domicile— 

how  far  must  ward  have  a 
Scotch,  286 

Duration  of  Aliment— 
ex  jure  representationis^  228 
ex  jure  naturali^  303 

Duration  of  Factory— 

See  Recall 
Duties — See  Powers 
Draft — 

of  Accountant's   annual  it- 
port,  204 
Draining — See  Improvements 

Eases  and  Profits— 

to  be  communicated  by  fac- 
tor, 85 
Education — 

power     to    expend    ward's 
money  for  his  son's,  304 
Effect  of  Special  Powers— 
where  there  is  no  ward,  105 
where  there  is  an  absentee, 

168 
where  there  is  a  pupil,  242 
where  there  is  a  minor,  269 
where  there  is  a  major  incap- 
able, 296 
Elect,  Power  to — 

when  granted,  231 
Elections  in  Burghs— 

managers  where  errors  in,  35' 
not  to  be  challenged  after; 

month,  362 
managers  may  conduct  ne« 

375,  383 
Emoluments       of       Pubu 

Offices — 

factors  on,  416 

English  Guardian— 

may  petition  for  a  &ctor  loi 

tutorisj  181 

cannot  act  i^th  reference! 

Scotch  heritage,  181, 2: 
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English  Guardian,  contd,— 
nor  discharge  Scotch  heritage 
bond,  240 
English  Law— 

recognises  office  of   curator 

bonis,  237,  545 
in  partnership  cases,  309, 314? 

319 
in  company  cases,  332,  351 

in  miscellaneous  cases,  416 
See  Manager  ;  Receiver 
Enrolment  of  Petition — 
procedure  on  first,  458 
procedure  on  second,  466 
Entail— 

presumption  in  favour  of,  in 
factorship  cases,  389,  395 
heir  of,  not  liable  to  aliment 
ex  jure  representationis^ 
228 
powers  of  factor  where  ab- 
sentee is  an  heir  of,  163 
Entailed  Estates— 

powers  of  factor  with  refer- 
ence to,  232,  534,  xxxii 
improvements  of,  234 
leases  of,  234 

powers  under  Pupils  Protec- 
tion Act  where,  213,  233 
Entry  of  Vassals— 

special  powers    unnecessary 
for,  80 
Episcopal  Minister  and  Ves- 
trymen— 
may  petition  for  factor  on  a 
charity,  35 

Errors— 

in  burgh  elections,  managers 

where,  357 
after  extract,  correction    of, 

473 
Estate— 

measure  of  factor's  liability 

as  regards  amount  of,  67 
recovery  of  foreign,  72 


Estate,  contd, — 

ward  must  have  Scotch,  163, 

172,  286 
factor  ought  to  have  manage- 
ment of  whole,  163,  172 
changes  in,  to  be  reported  to 

Accountant,  203 
limitation  of  cautioner's  lia- 
bility  as    regards    the 
amount  of,  427 
Evidence— ^«  Proof 
Exchequer,  Court  of— 

jurisdiction  to  appoint  factors 
on  estates  of  illegitimate 
persons,  145,  264 
Exclusion  from  the  Manage- 
ment— 
a  ground   for  appointing  a 
factor  on  a  partnership, 
316 
and  on  trust-estate,  34 
Execution,  Interim — 

question  of,   cannot   be   re- 
mitted to  Lord  Ordinary, 
406 
when  granted,  401 
Executor— 

may  factor  under  Bankruptcy 

Act  exclude  the,  146 
factor  appointed   by  Sheriff 
where  a  pupil  is,  517 
Expenses — 

of  appointment,  507 
\  during  factory,  509 

personal  liability  of  factor  for, 

509 
caused  by  not  making  annual 

accounts  conclusive  falls 

on  factor  personally,  204 

or  where  misconduct,  209 

or  under  sec.  164  of  Bank- 
ruptcy Act,  1 58 

where  legitimacy  of  ward 
challenged,  216 

of  recall  of  management,  510 
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Expenses,  contd.— 

of  recall  of  appointmenti  511 
Exoneration  and  Discharge 

of  trust  factors,  58 

of  factors  on  intestate  estates, 

151 
of  factors  loco  absentisy  167 

of  factors  loco  tutoris^  186 
of  &ctor  loco  tutoris  who  be- 
comes curator  bonis ^  187 
of  curator  bonis  to  minor,  275 
of  curator  bonis  to  lunatic,  295 
of  factor  on  partnership,  323 
of  factor  on  public  company, 

344,  346,  354 
of  burgh  managers,  383 
of  interim  factor,  412 
of  Sheriff  Court  factor,  528 
of  officers  under  Pupils  Pro- 
tection Act  generally,  543 
origin  of  special  procedure 

for,  58,  492 
procedure  in,  501 
form  of  petition  for,  635 
how  far  competent  by  ordi- 
nary action,  502 
trustees  may  petition  for  a 

factor  in  order  to  obtain 

their,  37 
or  former  officer  where  new 

class  of  office  necessary, 

40 
Expediency— 

how  far  test  for  special  powers 

under  Pupils  Protection 

Act,  213 
in  cases  of  factors  loco  ab- 

sentis   under  that  Act, 

168 
power  to  lease  will  be  granted 

on  proving,  120 
Ex  Proprio  Motu— 

appointment  by  Court,  445 
granting  of  special  powers, 

480 


Extract  Act  and  Warrant- 

debtor  in  dubio  should  see, 
66 

how  obtained,  472 

correction  of  errors  after,  473 
Extraordinary  Powers- 

See  Powers 

Factor,  Judicial— 

what,  I,  2, 

analogous    to    English  re- 
ceiver, 2,  319 

kinds  of,  3 

effect  of  appointment  of,  3 

formerly  appointed  by  Inner 
House,  5, 439 

except  ad  interim^  5, 404 

now  usually  by  Lord  Ordi- 
nary, 7,  441 

appointments      in      Sheriff 
Court,  513 

circumstances  in  which  ap- 
pointments made. 
See  Absentis  ;  Burgh  ; 
Companies  ;  Incapa- 
ble; Interim;  Intes- 
tate ;  Litigation  ; 
Minor  ;  Miscellane- 
ous ;  Partnership  ; 
Pupil;  Sheriff;  Trust 

who  appointed, 
See    Factor,    who  Ap- 
pointed 

powers  of, 
See  Powers 

termination  of  office  of. 
See  Caution;  Exonera 

TION;  ReCAL;  ReMOVAI 

Factor,  who  Appointed— 
usually  only  one  person,  42 
except  where  curators bonisKi 

minors,  273 
and    managers    of   burghs 

369 
and  on  companies,  355 
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Factor,  contd, — 

must  be  resident  in  Scotland, 

43 
is  usually  an  accountant,  43 

not  to  be  a  bankrupt,  43 

nor  a  woman,  45 

adverse  interest,  46 

disqualification  from  official 
position,  47 

peers,  47 

soldiers,  48 

clergymen,  48 

schoolmasters,  48 

officers  of  Court  of  Session,  49 

nominee  of  parties,  49 

where  dispute  as  to,  49 

petitioner  for   his  own    ap- 
pointment, 50 

on  trust-estates,  44 

on  intestate  estates,  149 

loco  abseniisy  165 

loco  tutoriSy  182 

to  minors,  273 

to  incapables,  291 

on  partnerships,  322 

on  companies,  354 

managers  of  burghs,  369 

interim  factor,  408 
Father— 

factor  loco  tutoris  to  super- 
sede, 172,  177 

will  Court  confer  special 
powers  on?  178 

whose  pupil  child  is  a  pro  in- 
diviso  owner,  179 

factor  when  insane,  179 

may  petition  for  factor  loco 
tutor isio  his  children,  180 

curator  bonis  to  minor  with  a 
living,  263 

powers  of,  with  reference  to 
an  incapable  child,  277 

powers  of  factor  where  pupil 
is  both  heir  and  creditor 
of,  241 


2  T 


Fees  Payable  to  Accountant 
under  Pupils  Protection  Act, 

544 
in    Sheriff    Court    appoint- 
ments, 581 
scale  of,  568 
Feu,  Power  to — 

will  rarely  be  granted,  119 
where  there  is  a  ward,  215 

FlAR— 

factor  for  unborn,  413 
Fine— 

for  factor's  misconduct,  209 
Foreign — See  Abroad 
Forgery— 

of  co-obligant*s  signature  in 
bond  of  caution,  434 
Fraud— 

of  minor   may  validate  his 
acts    without     curator's 
consent,  250 
in  appointment  of  factor,  183 
Freedom  of  Choice  of  Cura- 
tors— 

Court  may  interfere  to  pro- 
tect minor's,  262 
Funds— 5^^  Estate 

Gazette,  Edinburgh — 

petitions    for   factors    under 
Bankruptcy  Act  to    be 
intimated  in,  149 
notice  requiring  creditors  to 
lodge  claims  to  be   in- 
serted in,  155 
and  dividends  by  factor,  156 
General  Assembly — 

managers    may  send  repre- 
sentatives to,  383 
Goodwill — 

disposal    of,  by  partnership 
factor,  324 
Gratuitous — 

tutor's  office  is,  171 
curator's  is  also,  265 
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Gratuitous,  eontd. — 

tutor  appointed  factor  must 

also  be,  1S4 
and  so  of  trustee,  4$ 
Guarantee  Associations— 
may  be  accepted  as  caution- 
ers, 420 
except  where  of  limited  lia- 
bility, 431 
terminatioo   of   liability   of, 
433 
Guardian,  English— 

Sie  Engush  Guardian 

HEIR— 

of  bankrupt  may  apply  for 

factor,  33 
of  trustee  likewise^  34 
and  of  testator,  34 
possession  by  factor  not  equi- 

valem  to  that  of  apparent, 

80 
factor  where  htir  is  Imovn 

but  abroad,  143 
and  where  heir  unknown,  143 
recall  where  factor  is,  t66 
of  cautioner,  liability  of,  432 
Heritable   Bond,  Discharge 

OF— 

special    powers  unnecessary 

for,  80, 133 
English     guardian     cannot 

grant,  240 
Heritable  Property— 

factor  in  general  manges  qua 

proprietor,  80 
minor     cannot    gratuitously 

alienate,  251 
how    far    must    ward    have 

Scotch,  286 
how  far  creditors  may  attach 

railway,  346 
Heritage,  Sale  of— .S^  Sale 
Heritage,  Purchase  of— 
See  Purchase 
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Incapable,  contd,^ 

service  on,  to  be  personal,  462 
factor,  where  tutor  is,  174 
or  father  is,  179 
intimation  where  next-of-kin 
is,  182 
See  iNCAPAcrry 
Incapable,  Curator  Bonis  to 

AN— 

(a)  nature  of  office,  276 

appointed  on  death  of  father 
and  failure  of  tutors,  277 

appointed  only  when  party  in- 
capable of  managing  his 
affairs,  279 

not  restricted  to  cases  where 
tutor-at-law  might  be  ob- 
tained, 280 

where  incapacity  is  physical, 
281 

on  what  evidence  of  incapacity 
appointed,  283 

evidence  where  there  opposi- 
tion, 284 

formal  cognition  not  neces- 
sary, 284 

to  married  woman,  285 

incapable  ought  to  be  domi- 
ciled or  possessed  of  heri- 
tage in  Scotland,  286 

must  be  service  on  incapable, 
462 
{b)  petitioners  for,  287 

incapable  may  petition,  287 

may  nominees  of  incapable 
petition?  287 

relatives  may  petition,  288 

petitioners  where  relatives  do 
not  come  forward,  289 

petitioners  where  incapable 
occupies  an  official  posi- 
tion, 289 

debtors  and  creditors,  290 

former  factor  loco  tutoris^  290 

executors  of  former  factor,  290 


Incapable,  Curator  Bonis  to, 
contd, — 

Lord  Advocate,  290 
(r)  respondents  and  compearers, 

291 
ifi)  who  appointed,  291 

party  entitled  to  be  tutor-at- 
law,  292 
nominee  of  incapable,  292 
only  person  will  be,  293 
See  Factor 
{/)  recall  of  office,  293 

recall  of  appointment,  294 
discharge  of  factor,  295 
evidence  of  ward's  recovery, 
295 
See  Recall 
(^)  powers  of,  296 

powers  similar  to  those    ot 

factor  loco  tutoriSy  296 
power  to  carry  out  ward's  in- 
tention, 297 
aliment  of  ward,  298 
purchase  of  an  annuity,  299 
where   ward    chargeable  on 

parish,  300 
where  ward  has  foreign  guar- 
dians, 300 
custody  of  ward,  301 
aliment  of  those  dependent 

on  ward,  301-6 
power  to  raise  actions,  306 
power  to  vote  under  Com- 
panies Acts,  307 
powers  where  ward  a  parish 
minister,  307 
See  Powers 
Incapable,  Tutor  ad  litem  to 

-^See  Pupil 
Incapable,  Tutor  or  Curator 

TO — 
curator  bonis  on  failure  of,  277 
renunciation  of,  279 
declinature  of,  279 
removal  of,  279 


66o 


Incapable,  Tutor  or  Curator 
TO,  contd. — 
service  of  supersedes  curator 

bonis,  11% 
will  not  be  appointed  in  all 
cases  where  curator  donu 
may  be,  z8o 
but  change  in  this    respect, 

how  far  as  under  Pupils  Pro- 
tection Act,  540-41-41 

bonds  of  caution  for,  540 
Incapacity— 

what  necessary  to  appoint- 
ment of  curator  bonis, 
378 

and  of  curator,  280 

where  physical,  zSi 

evidence  of,  383 

evidence  where  opposition, 
a84 

is  existence  of  foreign  guar- 
dians evidence  of?  300 
Income — 

and  capital  to  be  kept  sepa- 
rate, 79 
Incorporated  Trades— 

may  petition  for  a  factor  on  a 
charity,  35 

or  for  bui^h  manager,  367 

INDUCI-E— 

appointments    pending    the, 

40s,  407,  440 
eight  days  the  usual,  459 
except     where      respondent. 

abroad,  4S9 

INFEFTMENT— 

value  of,  where  sequestration 

prayed  for,  388 
Inner  House— 

formerly     appointments     of 

factors  could  be    made 

only  by,  s,  7,  404.  439 
except  in  vacation,  405,  440 
now  no  appointments  made 

by,  440 
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INSURANXE— 

power  to  borrow  on  a  policy 

of,  215 
See  Annuity 
Intention— 

power  to  carry  out  ward's, 

297 
Interdict— 

preferred  by  Court  to  factor 

in  partnership  cases,  315 
Interest— 

when  due  by  factors,  87 
rules  regulating,  88 
duty  of  bank  in  regard  to,  89 
where  factor  is  in  advance  to 

estate,  90 
under  Pupils  Protection  Act, 

207 
for  failure  to  lodge  in  bank, 

is  imperative,  210 
where  factory  has  terminated, 

89,  211 
factor  on  companies  where 

there  arc  arrears  of,  333, 

345 
how  far  cautioner  liable  for, 

424 
Interim  Execution— ^^^  Exe- 
cution. 
Interim  Factor— 
in  vacation,  405,  440 
in  session,  407 
where  officer  removed,  408 
where  officer  died   pending 

penal  proceedings,  210 
pending  reclaiming  note  or 

appeal,  401,  409 
under  section  164  of  Bank- 
ruptcy Act,  149 
under  other  provisions  of  the 

Bankruptcy  Act,  410 
should   be  specially  prayed 

for,  452,  465 
but  may  be  without  petition, 

408,446 


Interim  Factor,  conttt^ 

minute  book  to  be  dispensed 

with,  409,  452 
even  in  Outer  House,  614 
powers  of,  409,  41 1 
creditors   formerly   obtained 
order    for    meeting    to 
choose,  449,  n 
caution  where,  472 
Interim  Possession— 5W  Pos- 
session. 
Intestate  Estates,   Factors 

ON — 

(a)  appointed  either  at  common 

law  or  under  Bankruptcy 

Act,  142 
where  heir  is  known  but  is 

abroad,  142 
where  heir  is  unknown,  143 
where  deceased  was  illegiti* 

mate,  144 
where  testamentary  writings 

are  of  doubtful  validity, 

145 
where  representatives  do  not 

claim,  145 

appointments  under  Bank- 
ruptcy Act  not  confined 
to  bankrupt  estates,  14s 

nor  to  cases  of  intestacy, 
146 

are  all  cases  of  intestacy  in- 
cluded? 146 

(b)  petitioners  for,  147 
relatives,  147 
creditors,  147 

curator  bonis  of  deceased,  148 

law  agents,  148 

house  agents,  148 

the  Crown,  148 

petitioners  under  Bankruptcy 

Act,  148 
respondents  and  compearerf, 

149 
(^)  who  appointed,  14'y 
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Intestate  Estates,   Factors 

ON,  COHld.— 

nominee  of  petitioner  under 

Bankruptcy  Act  will  not 

be,  149 

Set  Factor 

(rf)  recall  of  factory,  1 50 

discharge  under  Bankruptcy 

Act,  ijr 

Ste  Recall 

W  powers  of  at  common  law,  1 52 

under  Bankruptcy  Act,  sanie 

as  those  of  other  officers, 

152 
to  settle  claims  of  creditors, 

■53 
under  Accountant  in  Bank- 

niptcy.  J  53 
must  find  caution  within  three 

weeks,  153,471 
recovery  of  estate  by,  154 
must  lodge  inventory,  154 
how  to  deal  with  creditors, 

ISS 
must  bank  money,  157 
and  lodge  accounts,  157 
commission  of,  157 
may  employ  a  law  ^ent,  1 57 
penalties,  158 
applies  for  special  powers  by 

note,  158 

Ste  Powers 

Intimation — 

prayer  for,  450 

how  made,  460 

where  there  are  amendments, 

467 
where  confirmation  of  interim 

appointment,  46S 
in  procedure  at  instance  of 

Accountant,  48  5 
in  petitions  under  Bankruptcy 

Act,  41,  451 
in    Sheriff    Court    appirint- 

ments,  528 
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Judicial  Factor— See  Factor 
Judicial   Powers   of   Magis- 
trates^— 
may  be  conferred  on  man- 
agers, 382 
Jurisdiction  —  See    Abroad  ; 
Inner  House;  Lord  Ordi- 
nary ;  Sheriff 
Justice  of  the  Peace— 

may  petition  for  factor  on  a 

charity,  34 
appoints  receivers  under  En- 
glish Companies  Clauses 
Acts,  340,  345 
as  attestor  to  bond  of  caution, 
436 

Kirk-Session— 

may  petition  for  factor  on  a 

charity,  35 
and  for  factor  /oco  tutoris^  181 

Laches  of  Creditor— 

effect  of  on  cautioner,  434 
Lapsed  Trust— ^/^  Trust 
Leases,  Power  to  Grant— 
at  common  law,  81 
under  Act  of  Sederunt  1730, 

81 
under  Pupils  Protection  Act, 

217 
under  trust-deed,  81 
in  fulfilment  of  previous  ob- 
ligation, 82 
will  be  granted  on  considera- 
tions of  expediency,  121 
not  usual  to  grant  a  general, 

122 
opposition  of  beneficiaries  to, 

123 
at  a  lower  rent,  123,  125 
of  shootings,  82 
of  minerals,  121 
of  mansion-house,  122 
with  altered  conditions,  125 


Leases,  Power  to  Grant,  ctd,^ 
where  ward  is  liferenter,  216 
where  estate  is  entailed,  234 
Leases,  Renunciation  of— 
acceptance  of  by  factor,  82, 

126 
granting  of  by  factor,  83,  126 
Legitimacy— 

presumption  of  in  factorship 

cases,  394 
compromise  of  ward's,  ultra 
vires     of    factor,     129, 
230 
Letters  of  Administration — 
no  longer  necessary  to  recover 
estate  in  England,  73 
LiabilitYjFactor's  Personal- 
is measured   by  amount  of 
estate  at  date  of  appoint- 
ment, 67 
after  termination  of  office,  69, 

89,95,211 
for  sufficiency  of  investment, 

77 

for  sufficiency  of  bank,  79 

for  interest,  Zj^  207,  210 
for  sum  sued  for,  102 
for  expenses,  509 
Liability,  Limited— 

guarantee  association  of,  will 
not     be     accepted     as 
cautioner,  421 
Liabilities— «S>^  Powers 
Liferenter— 

powers  where  ward  is  merely, 

216 
may   petition   for   a   factor. 

Limitation,  Septennial— 
does  not  apply  to  cautioners 
for  faaors,  436 
Limitation    of    Cautioner's 
Liabiuty— 
as  r^ards  amount  of  estate, 
4^437 
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Limitation    of    Cautioner's 

LOW 

Liability,  contd.— 

( 

by  means  of  periodical  ac- 

counting, 438 

LODC 

Liquidator— 

( 

c 

official?  319 

( 

List  of  Funds— 

under  Pupils  Protection  Aa, 

203,  S33 

LORI 

Litigation,  Factorspending— 

t 

nature  of  office,  3S5 

presumption    of    possession, 

a 

387,396 

where  petitioner  in    posses- 

a 

sion,  389 

where  no  one  in  possession, 

h 

390 

presumption    in    favour    of 

/ 

trust-deed,  390 

presumption    of    legitimacy, 

394 

0 

tail,  395 

LORD 

where  respondent  vtrgttu  ad 

a 

inopiam,  397 

factor  in  cases  of  debtor  and 

creditor,  397 

a| 

factor     pending     reclaiming 

note,  400 

al 

factor  pending  appeal,  401 

appeals  from  Inferior  Courts, 

Lord 

402 

who  appointed,  402 

See  Factor 

Cl 

recall  of,  403 

S^i  Recall 

powers  of,  403 

ni 

Sn-  Powers 

what  Court  has  jurisdiction 

en 

regarding,  442 

cc 

Lloyd's  Bonds— 

factor  at  instance  of  holder 

pc 

of,  339 

Loan— i'w  Investment 

an 

INDEX. 
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Lord  Ordinary  on  the  Bills, 
contd. — 

how    far     applications     for 

special   powers    compe- 
tent to,  480 
how  far  Accountant  of  Court 

may  report  to,  487 
or  Accountant  in  Bankruptcy, 

490 
may  recall  of  factory  or  of 

appointment  be  granted 

by?  496 
or  removal  of  factor?  506 
Lord  Ordinary,  Junior — 
appointments  under   Distri- 
bution of  Business  Act 

by,  440 
cases  in  which  appointments 

cannot  be  made  by,  441 
change  of,  443 
declinature  ot,  443 
special    powers    and    other 

incidental     applications 

granted  by,  479 
may  recall  be  granted  by,  493 
or  removal,  493,  506 
exoneration  and  discharge  by, 

492 
delivery  of  bond  of  caution 

may  be  ordered  by,  503 
Lunatic— ^V^:  Incapable 

Magistrates,  Burgh — 

may  petition  for  a  factor  on  a 

charity,  35 
where   election   of   is   null, 

361-2 
Court  may  order  election  of, 

364 
or    authorise    retention    of 

office  by  former,  364 
may  petition  for  managers, 

may  be  appointed  managers, 
370 


Magistrates,  Burgh,  contd,— 
managers  to  conform  to  rules 

regulating,  378 
managers  may  obtain  judicial 
powers  of,  382 
Malversation — 

procedure  where  factor  suspec- 
ted of,  208,  505,  539,  547 

Management  of  Estate—  • 
under  Act  of  Sederunt,  1730, 

78-84 
under  Pupils  Protection  Act, 

193 
of  burgh  funds  by  managers, 

379 
Managers  of  Burghs — 

See  Burghs 
Manager  in  English  Law— 
analogous  to  judicial  factor,  2 
receiver  and,  319,  332 
Mandatory^ 

petitioner  furth  of  Scotland 
must  sist  a,  32 
Mansion-house— 

lease  of,  122 
Marriage— 

of  factrix,  45 

of  female  trustee,  46 

of  tutrix,  factor  on,  45,  175 

of  female  partner  as  a  ground 

for  a  factor,  313 
outfit  of  daughter,  power  to 
provide  for,  305 

Marriage  Contracts— 
factors  on,  22 

petitioners  for  factors  on,  39 
of  minors  valid  without  con- 
sent of  curators,  248 

Married  Woman— 5"^^  Woman 

Minerals— 
lease  of,  121 

minister — 

may  petition  for  factor  on  a 
charity,  35 

how  &r  eligible  at  ftctor,  48 
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Minister,  conid.— 

stipend  of  assistant  in  event 

of  lunacy  of,  307 
Minor  Capax— 

may     act     without     having 

curators,  243 
chooses  his  own  curators,  344 
curator  not  to  interfere  with 

person  of,  345 
and  merely  consents  to  acts 

of,  346 
but  must  consent,  247 
except  in  case  of  mamage- 

contract  of,  348 
or  in  regard  to  trading  of, 

249 
or  where  minor  holds  himself 

out  as  major,  350 
or    where     money    in    r 

versum  of,  250 
may   test    without    curator's 

consent,  351 
even  where  curator  consents, 

certain  acts    not    com- 
petent to,  251 
special  powers  not  conferred 

on,  351 
cannot  be  compelled  by  Court 

to  act  with  curator,  352 
but  curator  may  resign,  353 
restitution  competent  to,  253 
curator  bonis  while    curator 

must  usually  be  peiiiioner  for 

curator  bonis  to  himself, 

272 
where  petitioner  for  factor  to 

another,  180,  288 
Minor,  Curator  Bonis  to — 
difficulty  regarding  office  of, 

254 
will  be  appointed  only  with 

consent  of  minor,  256 
and  only  in  cases  of  necessity, 
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Minute  Book— 

in  interim  appointments  to 
be  dispensed  with,  409, 
452,  614 
Minutes— 

of  compearance,  475 
of  amendments,  474 
Miscellaneous     Appoint- 
ments— 
where  fiar  is  unborn,  413 
on  pro  indiviso  estates,  414 
where  local  governing  body 
superseded   by    Act    of 
Parliament,  415 
on    emoluments   of    public 
offices,  416 
Misconduct,  Factor  wherr— 
of  trustees,  26,  34 
of    commissioners    for    ab- 
sentees, 162 
of  tutors,  174 
of  partners,  309,  312,  315 
of  directors,  328,  330 
of  parties  in  possession,  397 
Mortgages,    Investment    by 
Factor  in— 
of  local  rates,  75 
of  railways,  76 
Mortgages  under  Companies 
Clauses  Act— 
what  property  covered  by,  342 
Mortgagees  of  Companies — 
may  obtain  factor  at  common 

law,  332 
and  under  Act  of  1845,  333 
Mother— 

power  to  aliment  ward's,  225 
Moveables— 

management  of,  under  Act  of 

Sederunt  1730,  78-84 
under  Pupils  Protection  Act, 

193 
making  up  of  titles  to,  73, 132 
purchase  of,  240 
sale  of,  241 


Moveables,  contd, — 

not  in  general  enough  to  ap- 
pointment where  ward  is 
abroad,  286 

MULTIPLEPOINDING — 

factor  on  a,  39 

may  factor  obtain  exoneration 

and  discharge  by?    59, 

502 

Narrative  of  Petition— 

what  it  should  contain,  446 
Nascituri,  Children— 
factor  for,  22,  172,  413 
Necessity- 
Is  the  ground  for  appointing 
factors  and  for  granting 
special  powers,  105,  213 
except  under  Pupils  Protec- 
tion Act,  213 
and  in  case  of  leases,  120 
and  of  titles,  132 
interim  appointments  in  cases 
of  urgent,  405,  407 
New  Estate — 

to  be  reported  to  Accountant, 
203 
Next-of-kin— 

should  be  parties  to  appoint- 
ment of  factor  locoiutorisy 
180 

intimation  to  be  made  to,  182 

intimation  to  where  imbecile, 
182 

or  abroad,  182 

curator  bonis  where  minor 
cannot  choose  curators 
from  inability  to  cite,  259 

petition  to  dispense  with  cita- 
tion of,  261 

should  be  parties  to  petition 
for  curator  botusioxoMiOTj 

273 

Nobile  Officium — 

what,  I,  515 


V 
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NOBILE  Officium,  cotttd. — 

is  the  basis  of  Court's  juris- 
diction in  regard  to  fac- 
tors, 4,  439 
ought  never  to  be  at  variance 

with  the  laWj  246 
exercised,  except  under  sta- 
tute,   by    Inner    House 

only,  439 
Nominee— 

of  Court,  factor  where  trustee 

is,  29 
of  parties,  how  dealt  with,  49 
none  under  Bankruptcy  Act, 

149,  449 
of  stepmother  refused,  183 

of  tutor-at-law  preferred,  185 

of  incapable  as  petitioner,  287 

and  as  curator  bonis^  292 

of    creditors    for    factor   on 

burghs,  373 

designation  of  should  be  given, 

448 

Court  will  not  appoint  an  al- 
ternative, 448 

procedure  instead  of  in  cases 
of  burghs  and  rankings 
and  sales,  449 

intimation  of  new  for  appoint- 
ment of  party  other  than, 
468 
Note— 

when  application  for  special 
powers  to  be  by,  213, 479 

applications  under  sec.  164  of 
Bankruptcy  Act  to  be  by, 
1 58, 480 

irregular  to  appoint  factor  by, 

445 
procedure  in,  479 

Notes  by  Accountant— 

requiring  productions  for  an- 
nual audit,  204 
for  guidance  of  factors,  583 

Notice— •S'^^  Gazette 


Nullit\'— 

factor  not  to  waive  legal,  99 
of  one  councillor's  election, 

former  effect  of,  356 
modem  rules,  359-62 

Oath— •SV^  Reference 
Objections— 

to  state  of  funds  and  scheme 
of  division  under  Bank- 
ruptcy Act,  1 56 
to    Accountant's    report  of 

audit,  205,  488 
to  Accountant's  report  of  fac- 
tor's  disobedience,  208, 
488 
Obligation— 

sale  of  heritage  may  be  autho- 
rised where  previous,  114 
or  feuing,  120 
Office-bearers — 

may  petition  for  a  factor  on 
their  charity,  36 
Offices,  Public— 

factors  on  emoluments  of,  41^ 
Official— 

curator  bonis  to  an,  289 
Opening  up  of  AccouNTANfi 
Audit— 
to    whom    competent,    206 

537-8 
Opinion— 

of  Accountant  in   notes  fo 
special  powers,  213 
Opposition  of  Interest— 
See  Adverse  Interest 
Opposition— 

of  proprietor  or  partner  t 

granting  special  powers 

123,  326 

to    appointment    of    ctiraU 

bonis  to  incapable,  284 

Orders— 

by  Accountant,  208,  538 
where  disobeyed,  209,485, 5; 
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RDERS,  conid. — 

of  Accountant  in  Bankruptcy, 
490 

UTLAY— 

factor   acting    professionally 

entitled  only  to,  92 
and  not  always  to  that,  92 
under  sec.  164  of  Bankruptcy 
Act,  158 

ARENTS— 

power  to  aliment  ward's,  22$ 

ARISH— 

factor  where  pupil  chargeable 

on, 181 
powers  where  lunatic  is,  300 

ARISHIONERS — 

may  petition  for  factor  on  a 
charity,  35 

ARLIAMENT,  MEMBERS  OF — 

are  they  eligible  as  factors  ?  47 

ARLIAMENTARY  BURGHS — 

See  Burghs 

ARTNER — 

of  factor  not  entitled  to  ofifice 
of  profit  under  factory,  93 

of  factor  may  not  be  agent 
under  sec.  164  of  Bank- 
ruptcy Act,  1 57 

powers  where  ward  is  a,  234 

what  disputes  between  will 
warrant  factor,  309,  312, 

315 
surviving  not  readily  ousted 

from  management,  312 
representatives  of,  contra^  313 
are  usually  the  petitioners  for 

factors  on  their  business, 

321 
may  be  appointed  factor,  322 

'ARTNERSHIP  FACTORS — 

in  general  appointed  to  wind 

up  business,  308 
will  factor  be  appointed  to 

continue  business  ?  318 


Partnership  Factors,  contd, — 

where  all  partners  survive 
dissolution  of  firm,  309 

what  disputes  will  warrant 
appointment,309, 312,315 

not  dispute  relating  to  ac- 
counting, 310 

where  agreement  as  to  wind- 
ing up,  311 

where  some  partners  only  sur- 
vive dissolution  of  firm, 
312 

where  no    partners  survive, 

where  partner  insane,  313 
where  female  partner  marries, 

313 
where  partners  at  issue  as  to 

whether  there  should  be 

a  dissolution,  313 

Court  prefer  interdict  to  fac- 
tor, 315 

where  partner  excluded  from 
firm,  316 

where  partner  refuses  to  share 
in  management,  316 

where  partnership  disputed, 

where  partnership  alleged  to 

be  illegal,  317 
where  factor  is  receiver   of 

rents  only,  314,  319 
appointments  of  consent,  320 
where  firm  insolvent,  321 
English  rules,  309,  314,  319 
appointments    in    Sheriff 

Courts,  518 
petitioners,  321 
who  appointed,  322 
appointment  of  partner,  322 
recall,  323 
powers  where  business  is  to 

be  wound  up,  323 
will   obtain    special    powers 

readily,  324 


I 


Partnership  Factors,  <wHSi— 

to  sell  heritage,  324 

power  to  dispose  of  goodwill, 
324 

powers  where  business  isto  be 
continued,  325 
PSBKS— 

will  they  be  app<»nted  taaoiH 
4? 
Penalties — 

(a)  under  Aa  of  Sederunt  1730, 
93 

loss  of  commission  for  failure 
to  lodge  accounts,  93 

how  far  imperative,  94 

removal  from  office,  94 

is  discretionary,  94 

where  factory  has  terminated, 
95 
(i)  under  section  164  of  Bank- 
ruptcy Act,  158 
(f)  under  Pupils  Protection  Act, 
207,  534 

powers  of  Accountant  to  en- 
force, 207 

when  not  imperative,  309 

when  imperative,  210 

reprimand  of  factor,  209 

imposition  of  fine,  309 

removal,  Z09 

imprisonment,  210 

penal  interest,  210 

dismissal  from  office,  211 

where  money  not  lodged  in 
bank,  no 

where  party  interested  does 
not  press  for,  211 

where  factory  has  terminated, 
211 
(r/)  in    Sheriff    Court    appoint- 
ments, 524 
Person— 

factor    ioca    luloris   has    no 
power  over  pupil's,  170 
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ETITION,  contd. — 

correction  of  errors  after  ex- 
tract of,  473 

answers  to,  473 

proofs  in,  474 

may  new  petitioner  sist  him- 
self? 475 

compearers  in,  476 

reclaiming  and  reporting  of, 

475 
when  competent  to  apply  for 

special  powers  by,  479 
form  and  petitioners  in  such 

petitions,  480-2 
for  interim  audit,  483 
other  incidental  applications 

in  the  form  of,  490 
for   recall    of    appointment, 

497 
for  recall  of  factory,  499 

for  exoneration  and  dis- 
charge, 501 

for  delivery  of  bond  of 
caution,  503 

for  removal,  505 

in  Sheriff  Court  appoint- 
ments, 527 

'ETITION  AND  COMPLAINT— 

when  necessary  in  removal 

of  factor,  412,  505 
procedure  in,  565 

PETITIONER        FOR        APPOINT- 
MENT— 

on  trust-estates,  32 
on  intestate  estates,  147 
factors  loco  absentis^  164 
factors  ioco  tutoris^  179 
curators     bonis     to     minor 

capax,  272 
curators  bonis  to   party  in- 

capax^  287 
on  partnership  estates,  321 
under    Companies     Clauses 

Acts,  333,  344 
under  Railways  Act  1867, 350 


Petitioner  for  Appointment, 

contd. — 
managers  of  burghs,  366 
factors     pending     litigation, 

385 

must  sist  a  mandatory,  32 
may  new  sist  himself?  475 

Petitioner       for       Special 
Powers — 
who  may  be,  in,  480 
may  new  sist  himself?  482 

Petitioner  for  Recall— 
of  management,  53 
of  appointment,  57 

Petitioner  for  Removal- 
Is  Lord   Advocate's  concur- 
rence necessary  ?  505 
Accountant  of  Court  may  be, 

505 
or  Accountant  in  Bankruptcy, 

50s 
Physical  Incapacity — 

curator  bonis  on  ground  of, 

281 

Pictures— 

power   to    purchase    £unily 

240 

Police  Acts— 

managers    in   places   under, 

363 
Poor— 5^  Parish 

Possession— 

presumption  against  appoint- 
ment   of  fEictor  arising 
from,  317,  387,  402 
where  natural,  388 
must  be  peaceable,  389 
where  petitioner  in,  389 
where  no  one  in,  390 
where  party  disregarding  en- 
tail is  in,  396 
where  party  vergens  ad  in- 

opiam  is  in,  397 
where  debtor  is  in,  398 
where  creditor  is  in«  399 


Possession,  contd. — 

where  there  is  a  reclaiming 

note,  400 
where  there  is  an  appeal,  401 
interim,  401 

by  curator  is  minor's,  247 
Poverty— 

of  trustees,  not  a  ground  for 

a  factor,  26 
similarly  of  father,  178 
Powers,  Ordinary,  not  under 
Pupils  Protection  Act— 
distinguished  from  special,  61 
regulated  by  A.  S.  1730.  62 
commence  only  after  caution 

accepted,  66 
effect  of,  as  regards  creditors 

to  estate,  67 
factor  not  to  speculate  with 

estate,  68 
nor  to  delegate,  68 
do  not  affect  succession  to 

estate,  69 
tennination  of,  69 
summary  of,  70 
recovery  of  estate,  7 1    ' 
factor  must  do  utmost  to  re- 
cover, 71 
must  settle  mth  predecessor, 


making  up  of  titles,  73 
investment  of  estate,  74 
recognised  forms  of  security, 

7S 
purchase  of  heritage,  77 
investment  to  be  in  name  of 

factor,  77 
realisation   to    be    within    a 

reasonable  time,  78 
management  of  estate,  78 
capital  and  income  to  be  kept 

separate,  79 
cash  to  be  banked,  79,  89 
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Powers,  Ordinary,  contd.— 
under  Bankruptcy  Act,  152 
of  factors  loco  absentisy  167 
factors  loco  tu torts,  188 
of  minors,  243 
of  curators  bonis  to  minors, 

267 
of  curators  bonis  to    incap- 

ables,  296 
of  factors  on  partnerships,  323 
of  factors  on  companies,  339, 

351 
of  managers  of  burghs,  378 

of  factors  pending  litigation, 

402 

of  interim  factors,  409,  411 

*owERS,     Ordinary,     under 

Pupils  Protection  Act— 

factor  is  under  Accountant  of 

Court,  188 

how  caution  to  be  found,  190, 

532 
caution  may  be  limited  and 

guarantee     associations 
accepted,  420,  541 
recovery  of  estate,  190 
how  far  exact  diligence  in- 
cumbent, 190,  536 
realisation  of  estate,  192 
management  of  estate,  193 
banking  of  money,  193,  533, 

^  542,  544 
liability  to  account,  200 
factor  not  to  mix  up  factorial 
and  private  accounts,  201 
liability  to  account  after  ex- 
piry of  office,  201 
lodging  of  rentals,  &c.,  with 
accountant,  201,  532,  536 
closing  of  accounts,  202,  533, 

536 
changes  in  estate,  203,  533 
audit  of  accounts,  203,  536 
Accountant's  report  how  far 

conclusive,  204,  537 


Powers,  Ordinary,  contd.— 
opening  up  of  audit,  538 
conmiission,  206 
penalties,  207,  209,  534,  539 
powers  of  Accountant,  207, 

538,  542,  543 
imprisonment  of  factor,  210 
penal  interest  for  neglect  to 

bank,  210 
loss  of  commission,  211 
dismissal  from  office,  211 
where  factory  constituted  be- 
fore the  Act,  539 
Powers,  Special— 

effect  of  granting,  105 

effect  where  there  is  a  ward, 

242 
cautioner  liable  for,  424 
not  conferred  at  appointment, 

107 
now  obtained  by  petition  or 

note,  formerly  by  action, 

110,480 
when  by  petition  and  when 

by  note,  479 
have  been  granted  by  Court 

ex  proprio  motu,  480 
how  far  granted  expostfcLcto^ 

216,  222 
jurisdiction  of  Lord  Ordinary 

on  Bills  in  regard  to,  480 
and  of  Inner  House,  495 
may  be  granted  to  father  of 

ward,  178 
petitioners  for,  1 1 1,  480 
prayer  for,  48 1 
superseding   application  for, 

482 
sisting  new  petitioner,  482 
power  to  sell  heritage,  1 12-18, 

214 
to  borrow,  118,  215 

to  feu,  119,  215 

to  lease,  120 

to  compromise,  126,  230 
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Powers,  Special,  conld.— 
lo  submit,  130^  330 
to  make  up  titles,  133,  317 
to  grant  deeds,  138 
to  purchase  heritage,  139 
to  aliment,  141 
aliment  of  ward,  398 
of  those  dependent 

324,  30' 
to  purchase  an  annuity,  319, 

399 
to  cairy  on  trade,  321 
to  pay  out  of  capital,  333 
to  collate  and  elect,  330 
where  estate  entailed,  233 
where  pupil  is  partner  or  pro 

indivUo  proprietor,  234 
where  ward  abroad,  237,  300 
custody  of  ward,  336,  301 
to  purchase  moveables,  340 
to  sell  moveables,  341 
to  make  improvements,  334, 

241 
wheie  ward  heir  and  creditor 

of  his  father,  241 
to  carry  out  ward's  intention, 

297 
in  cases  of  factors  on  trusts, 

109,  IIS,  119 
on  intestate  estates,  153 
under  Bankruptcy  Act,  152 
of  factors  loco  abseniis,  167 
of  faaors  loco  tutoris,  313 
under  Pupils  Protection  Act, 

313 

will    not    be    conferred    on 

minors,  251 
will  curator  bonis  to  minors 

obtain?  369 
of  curators  bonis  to  incapables, 

396 
of  factors  on  partnerships,  323 
of  factors  on  companies,  339, 

3SI 
of  managers  of  burghs,  378 


it  contain,  4j 


Powers,  Special,  conld.— 
of  factors  pending  lltig 

403 
of  interim  factors,  409, 
Prayer  of  Petition— 
what  it  n 
for  int 
450 
for  order  for  answers,  41 
for  appointment,  451 
for  interim  appointment 

4S2 

for  special  powers,  453 

amendment  of,  467 

Predecessor — Se£  Succes: 

Preservation  OFTHE  Est/ 

factor's  powers  usually 

fined  to,  3, 68 
especially  w;bere  there 
litigation,  151,402 
Presbytery— 

may  petition  for  a  factor 
a  charity,  35 
Printing  of  Petitions— 

when  necessary,  4;; 
Privileged  Creditors— 
how  dealt  with    under 
164  of  Bankruptcy 
156 
Productions— 

ought  to  be  lodged  with 

tion,  4  $6 
medical  certificates  mui 
4S7 
Profits— 

of  factor  limited  to  bis 

mission,  87,  91 

Pro  Indiviso  Proprietok- 

fictor  where  pupil  is  a,  1 

powers    where    puiwl    i 

23s 
who     opposes    grantini 

powers,  133 
powers   where    absentei 
164,  16s 


INDEX. 


675 


Pro   Indiviso   Estates,  Fac- 
tors ON— 
will  rarely  be  appointed,  414 
special  powers  of,  270,  415 
Proof  of  Incapacity — 
what  necessary  to,  283 
is  existence  of  foreign  guar- 
dians ?  300 
Proofs — 

unusual  in  petitions  for  fac- 
tors, 474 
or   in   petitions   for  special 
powers,  481 
Prorogation — 

of  time  for  finding  caution 
under  Pupils  Protection 
Act,  190 
of  time  for  lodging  annual 
accounts    under    Pupils 
Protection  Act,  203 
of  time  for  finding  caution 
under  sec.  164  of  Bank- 
ruptcy Act,  154 
where  neglect  to  obtain,  471 
Property— 5>/  Estate 
Provost— 

procedure  where  election  of, 
is  null,  361 
Public  Policy— 

when  factor  will  not  be  ap- 
pointed from,  416 
Pupil,  Tutor  to— 

factor  on  failure  of,  173 
incapacity  of,  174 
death  of,  174 
removal  of,  174,  177 
resignation  of,  177 
marriage  of,  175 
opposition  of  interest  of,  175 
absence  of,  175 
where  no  one  entitled  to  be, 
where  survivors  of,  176 
may  petition  for  factor,  181 
when  under  Pupils  Protection 
Act,  540,  541-2 


Pupil,  Tutor-at-Law  to — 
bonds  of  caution  for,  540 
intimation  to  party  who  may 

be,  182 
may  be  appointed  factor,  184 
but  must  act  gratuitously,  184 
nominee  of,  preferred  as  fac- 
tor, 185 
Pupil,  Tutor  ad  Litem  to— 
when  proper  officer,  172,  178 
may  petition  for  factor,  181 
compromises  by,  181 
Pupil,  Factor  Loco  Tutoris 
(a)  nature  of  office,  170 
where  pupil  abroad,  171 
where  pupil  unborn,  172 
manages  pupiPs  whole  estate, 

172 
not    appointed     where     no 

estate,  173 
on  failure  of  tutor,  173-7 
during  father's  lifetime,  177-9 
{d)  petitioners  for,  179-82 
relatives,  179 
where  father  alive,  180 
tutors  and  other  guardians,  1 8 1 
debtors  and  creditors,  181 
where  pupil  illegitimate,  181 
or  is  on  poor's  roll,  181 

(c)  respondents  and  compearcrs, 
182 

(^who  appointed,  182 

relatives  on  father's  side  pre- 
ferred, 183 
to  pupils  of  same  family,  183 
adverse  interest,  183 
party  who  may  be  tutor-at- 
law,  184 
See  Factor 
{/)  recall  of  factory,  185 
of  appointment,  185 
exoneration    and   discharge, 

186 
successor,  187 
See  Recall 
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Pupil,  Factor  Loco  Tutoris, 

(f)  ordinary  powers  of,  i88 

regulated  by  Pupils  Protec- 
tion Act,  188 

acts  as  the  ward's  representa- 
tive, 188 

how  far  pupil  bound  by  act- 
ings of,  193 

vitious  intromission  by,  194 

cannot  alter  order  of  succes- 
sion, 194 

except  where  art  is  inevitable 
in  law,  196 

liable  for  writs,  196 

actions  by  and  against,  197 

title  to  sue  where  papil    is 
dead,  198 

personal  liability  of  as  share- 
holder, 198 

must  see  to  aliment  of  pupil, 
198 

has  a  title  to  see  10  custody 
of  pupil,  200 
See  Powers,  Ordinary 
{g)  special  powers,  aia 

under  Pupils  Protection  Act, 


beyond  ordinary  powers,  77 
when     specially    authorised, 

139 
has  been  authorised  ex  poil 

facto,  222 

Purchase  of  Moveables — 

when  authorised,  240 

QUADRIENNIUM  UTILE— 

what,  244.  248 

effect  of  special  powers  on, 

241 
Quorum— 

of  tutors,  factor  on  failure  of, 

176 


Quorum,  eontd.— 

of  curators,  effect  of  faitui 
26s 

Railway  Companies— 

winding-up  of,  how  far  □ 

Companies  Acts,  331 

how  far  liable  to  diligeni 

creditors,  346-50 

Railway   Companies,  Fac 


law,  331 

his  powers,  331 
under  Act  of  1845,  333 
his  powers,  339 
under  Act  of  1863,  344 
under  Act  of  1867,  346 
his  powers,  351 
who  appointed,  354 

Railway  Debentures— 
investment  by  factors  in, 
competent,  76 

Ranking   and   Sale,   Fac 
on— 
when  appointed,  397 
meeting     of     creditors 
choose,  449 

Rates,  Local— 

will  factor  be  appointed 

416 

investment  of  factorial  ft 

in,  75 
Realisation— 

under  Act  of  Sederunt,  i 

74 
under  Pupils  Protection 

192 
must    take    place    withi 

reasonable  time,  78 
Recall  of  Appointment— 
where  granted,  56 
petitioners  for,  57 
to  what  Court  competent 
powers     of      Junior      1 

Ordinary,  492 
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Recall  of  Appointment,  ctd. — 
may    be    granted    by    Lord 
Ordinary   unless    where 
removal,  493 
or  where  an  Inner  House  ap- 
pointment, 495 
jurisdiction  of  Lord  Ordinary 
on  Bills  in  regard  to,  496 
procedure  in,  497 
remits  in,  498 
audits  in,  498 
payment  of  balance  by  or  to 

factor,  499 
expenses  of,  511 
Recall  of  Factory— 
on  trust  estates,  31,  50 
partial,  55 

on  intestate  estate,  1 50 
factors  loco  absentis,  166 
factors  loco  iutoris^  185 
curators  bonis  to  minors,  274 
curators  bonis  to  incapables, 

293 
on  partnerships,  323 
on  companies,  344,  346,  354 
burgh  managers,  m 
factors  pending  litigation,  402 
Sheriff  Court  Appointments, 

528 
where  appointment  null,  5 1 
how  far   competent  to  Lord 

Ordinary,  493 
jurisdiction    where    appoint- 
ment  by   Inner   House, 

495 
jurisdiction  of  Lord  Ordinal' 

on  the  Bills,  497 

procedure  in,  498 

evidence  to  be  produced 
warranting,  500 

audits  in,  where  factor  intro- 
mits after  expiry  of  office, 
500 

where  officer  of  new  class 
neccssar>',  501 


Recall  of  Facvory,  contd,— 

expenses  of,  510 
Receiver— 

an  English   law  term,  ana- 
logous to  judicial  factor, 

2,314 
and  manager,  319,  333 
of  rents,  319,332 
of  entire  business  or  com- 
pany, 319,  332 
action     against,    considered 

contempt  of  Court,  98 
Reclaiming— 

factor  pending,  400 
interim  factor  pending,  409 
when  competent  in  petitions, 

476 
within  what  time,  477 
in  vacation,  477 
in  procedure  at  instance  of 

Accountant     of     Court, 

486 
or  at  instance  of  Accountant 

in  Bankruptcy,  490 
Recovery  of  Esiate— 

factor  must  do  his  utmost  in 

order  to,  71 
.but  not  necessarily  ultimate 

diligence,  71 
must  settle  with  predecessor, 

of  estate  abroad,  how  far  spe- 
cial powers  necessary,  73 
making  up  of  titles  in  order 

to,  73 
under  Pupils  Protection  Act, 

190 
under  sec,  164  of  Bankruptcy 
Act,  154 
Reduction— 

of  cautionary  obligation,  434 
Reference  to  F aciou's Oath— 

how  far  competent,  100 
Refusing— 

of  petitions,  ^70 
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Regauty,  Burghs  of— 

REMITS,. 

managers  of,  363 

inpe 

Related  Estates — 

same  party  may  be  factor  on, 

Removal 

46 

nnda 

Rblatives— 

? 

may  petition  for    factor  on 

uttdei 

intestate  estates,  147, 148 

i 

may  petition  for  a  factor  loco 

undei 

aisentis,  165 

3 

may  petition  for  fiictor  locc 

Ofbli 

iutoris,  179 

interi; 

even  when  a  minor  or  mar- 

c 

ried  woman,  180 

incon 

on  father's  side  preferred  as 

n 

factor  loco  tuleris,  183 

excep 

curator  bonis  not  appointed 

f 

in  the  interest  0^  380 

when 

may  petition  for  curator  bonis 

c 

to  incapable,  288 

Removal 

aliment  of,  324,  301 

when 

power  to  cany  out  inteoiion 

notat 

of  ward  to  benefit,  298, 

compi 

304 

Reuef— 

cautioner's  right  of,  432 
Remits— 

where  dispute  as  to  party  to 
be  factor,  49 

where  opposition  to  appoint- 
ment of  curator  bonis  to 
incapable,  284 

or  of  burgh  managers,  373 

to  Lord  Ordinary  on  the  Bills 
to  appoint,  405 

to  another  Lord  Ordinary 
where  Junior  declines,  444 

for  reports  to  man  of  business 
or  of  skill  in  appoint- 
ments, 466 

where  reporter  dies,  466 

in  Inner  House  cases,  467 

in    applications    for    special 

powers,  48 1 
for  audit,  483 


Removal 
factor 


Removing 

fo 

Remuner. 

See  Com 

Rent— &( 

Rents— 

Recei^ 
Rentai^ 


>  be 
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Renunciation— 

effector's  acts  by  pupil,  193 
of  lease,  126 

by  party  entitled  to  be  tutor 
to  insane,  279 
Representatives — 

fector  where   no    claim   by 

deceased's,  145 
factor  at  instance  of  partner's, 
312 
Reprimand — 

of  fector  by  Court,  209 
Reporting    by    Lord    Ordi- 
nary— 

at  common  law,  466 
onder  Distribution  of  Busi- 
ness Act,  478 
in  procedure  at  instance  of 
Accountant  of  Court,  487 
and  of  Accountant  in  Bank- 
ruptcy, 490 


(a)  by  Accountant  of  his  audit, 
2c>  537 
how  fer   coDcIusrre    against 
fector  and  Lis  casdoner, 

304-  537 
nc:  cc:^zl:z3irc  agarnf?  third 

parr.'ss.  3S5.  552 
disposal  Cif  cc;'Kti',-:is  to,  205, 


jw' 


;=:*     3;:t     drrr,    rci4- 


^*— -  fc-fi^*"*!-  f-     '1^  V,"  f'    ^  ■»■*':■ 


Reports,  contd,— 
{d)  by  Accountant  in  Bankruptcy, 

490>  547 
•SV^  Remits 

Resignation — 

of  curator  to  minor,  252 
Resignation,  Factor  on— 

of  trustees,  28 
•  of  trustees  under  Trust  ActS| 

24 
of  tutor,  177 

of  Town  Council,  359 

Respondents— 

all  parties  interested  ought  to 

be  made,  40 
in  petitions  for  trust  fect9rf,40 
in  petitions  under  section  164 

of  Bankruptcy  Ac%  149 
in  petidons  im  fectors  loc9 

2nd   for    cirazm   honii   to 

mison,  272 
and  lor  c=mors  i^omii  v^  a^ 
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Rolling  Stock,  Railway— 
at  common  law  liable  to  dili- 
gence of  creditors,  347 
but  not  under  statute,  349 
Roup— 

must  sale  of  heritage  be  by 
public?  117 
Royal  Burghs— 
See  Burghs 

Salary— 5<f^  Commission 
Sale  of  Heritage — 

authorised  only  where  strict 
necessity,  112 

where  subject  is  useless  or 
deteriorating,  112 

to  prevent  diligence  of  credi- 
tors, 114 

where  a  previous  obligation 
to  sell,  1 14 

where  decree  of  competent 
Court,  115 

where  trust-deed  authorises, 

"5 
provisions  of  Trust  Act  for 

the, 117 

for  aliment  of  ward,  214 

for  aliment  of  others,  215 

where  pupil  is  a  partner,  235 

where  pupil   is  pro  indiviso 

proprietor,  236 

under  sec.  164  of  Bankruptcy 

Act,  154 

belonging  to  a  partnership, 

readily  authorised,  324 

pending  litigation,  403 

is  public  roup  necessary  in 

cases  of?  117 

where    there    is    factor    on 

burgh,  384 

Sale  of  Moveables — 

when  authorised,  241 

Schoolmasters — 

may  be  factors,  48 

curator  bonis  to,  289 


Separation,  Judicial— 

may  curator    bonis  sue  an 

action  for  ward's,  306 
Sequestration — 

may  be  granted    either  by 

Inner    House   or    Lord 

Ordinary,  17,  443 
should    be  specially  prayed 

for,  19 
general  cause  of  granting,  14 
when  refused,  15 
when  granted,  16 
effect  of,  on  trustees'  powers, 

of  burgh  property,  364,  383 

when  granted  without  a  de- 
pending action,  385 
Sequestration,  Mercantile— 

interim   factor    in   cases  of, 
410,  546 
Service— 

to  be  made  on  all  parties 
interested,  40 

personal,  on  incapable,  neces- 
sary to  appointment  of 
curator  bonis^  284 

prayer  for,  450 

how  made,  461 

on  companies,  462 

on  incapable,  462 

acceptance  of,  463 

acceptance  by  agent,  463 

when  unnecessar)-,  40,  464 

to  be  debito  ievipore^  465 

Session  Clerk— 

power  of  factor  to  appoint, 

415 
Shareholder — 

how    far    factor    personally 

liable  as  a,  198 
where  ward  is  a,  235 
curator    bonis    votes     where 

lunatic  is  a,  307 
in  an  English  company,  where 

ward  is,  545 
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Sheriff,  Remit  to— 

where  dispute  as  to  party  to 

be  appointed,  49,  y;z 
in    appointment    of  curator 
bonis  to  incapable,  285 
Sheriff     Court     Appoint- 
ments— 

{a)  apart  from  Act  of  1 880, 513-17 
tutors  and  curators  ad  litem^ 

517 
where  executor  is   pupil  or 

minor,  517 

in  partnership  cases,  518 

pending  appeal,  519 
(^)  under  Act  of  1880,  520 

limits  of  jurisdiction,  521 

caution  in,  522 

powers  in,  523 

special  powers  in,  524 

penalties,  524 

jurisdiction    of  Sheriff  and 
Sheriff-Substitute,  525 

jurisdiction  of  Court  of  Ses- 
sion, 526 

form  of  procedure,  527 

intimation  and  service,  527 

appeals,  528 

recall,  528 

discharge,  528 
Sheriff-Clerk— 

when  appointed  factor  cut  in- 
tcriftiy  47 

Sheriff-Substitute  and 
Sheriff-Clerk— 
may  petition  for  a  factor  on  a 
charity,  35 
Shootings — 

letting  of,  82 
Sine  Quo  Non— 

of  tutors,  factor  on  failure  of, 

of  curators  to  minors,  effect 
of  failure  of,  265 
Sisting — 

of  new  petitioner,  475 


Sisting,  contd.—  • 

of  petition  for  appointment, 

469 
of  applications    for    special 

powers,  482 
of  new  petitioner  for  special 
powers,  482 
Soldiers— 

are  they  eligible  as  factors? 
48 
Solvency    of     Debtors    to 
Estate— 
presumed  where  factor  has 
not  duly  recovered,  71 
Sons— 

aliment  of,  303 
education  of,  304 
Special  Powers— 6V^  Powers, 

Special 
Speculation— 

estate  not  to  be  involved  in, 
68,  112,  119,  221 
Statutory  Powers  of  Magis- 
trates— 
may  managers  exercise  ?  381 
Statutory  Factors — 

appointment  of,  may  be  com- 
petent to   Inner  House 
only,  443 
prayer  for,  451,453 
State  of  Funds  and  Scheme 
of  Division — 
under  sec  164  of  Bankruptcy 
Act,  155 
State  of  Debts — 

to  be  lodged  under  sec.  164 
of  Bankruptcy  Act,  155 
Stepfather— 

refused  as  faaor  loco  tutoris^ 

183 
Stepbrother — 

may  petition  for  (actor  loco 
tutoris^  180 
Stipend,  Minister'^ 
faaor  on,  416 
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Stipulations— 

as  to  accounting  by  caution- 
ersy  428 
Strangers— 

power  to  expend  pupil's  funds 

in  aliment  of,  226 
power  where  ward  gave  evi- 
dence of  intention,  298 
Submit,  Power  to 

how  far  within  factor's  ordi- 
nary powers,  loi,  130 
statutory,  132 
where  there  is  a  ward,  230 
Succession— 

factor  cannot  alter  order  of, 

69,  194 
unless  act  is  inevitable,  69, 196 
minor  cannot  alter  order  of 
his  heritable,  251 

Successor— 

when  necessary,  60,  187 

who  may  petition  for  a,  40 

must  recover  estate  from  his 
predecessor,  71 

may  sist  himself  to  actions  by 
predecessor,  97 

will  obtain  at  appointment 
special  powers  granted 
to  predecessor,  108 

when  factor  loco  tutoris  be- 
comes curator  bonis^  187 

cannot  discharge  predecessor, 

187,  504 

except  in  case  of  burgh 
managers,  383 

singular,  not    protected    in 
shooting  leases,  83 
Summons— 

appointment  of  factor  in  con- 
clusion of,  445 
Superseding — 

of  pupirs  living  father,  172, 

of  minor's  father,  263 
of  petitions  generally,  469 


Superseding,  contd.-^ 

of  petition  for  curator  bani 

pending  a  brieve  of  cog 

nition,  279 
of  applications    for    specia 

powers,  482 
SxmvivoRS — 

of    nomination     of    tuton 

powers  of,  176 
of  nomination    of    curator 

bonis  to  minors,  274 
of  partners,  not  readily  ouste< 

from  management,  312 
Suspect — 

factor  where  tutor  is,  175 

Taxes— 

may  burgh  managers  impose 

382 
may  factors  impose  ?  384, 41; 
Teinds— 

factor  on,  387 
Tenants— 

annuities  to  indigent,  229 
Tenor,  Proving  the— 
factor  in  cases  of,  393 
Termination  of  Factory— 

liability  of  factor  on,  95,  201 
Termination  of  Cautionary 
Obligation— 
how  effected,  432-6 
Test— 

minor  does  not  require  cura 
tor's  consent  to,  251 
Title— 

how  far  pupil  incurs  a  passivi 

through  his  tutor,  193 
curator    does     not     requii 
minor's  consent    to   n 
cover,  247 
factor  where  party  foundio 
on   deed  cannot  obtai 
an  active,  392 
Titles,  Power  to  Make-up— 
to  moveables,  73,  132 
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Titles,  Power  to   Make-up, 
contd, — 
to  heritage,  73,  132 
former  procedure,  133 
under  Act  of  1868,  134 
under  Act  of  1874,  136 
how  far  old  procedure  still 

necessary,  136 
may  be  obtained  at  appoint- 
ment, 109,  138 
errors  in  exercising,  138 
where  there'is  a  ward,  191 
where  the  ward  is  a  minor,  27 1 
Tolls,  Receiver  of— 

where  factor  is  merely,  319, 

33ii4i6 
under  Companies  Clauses  Act 

of  1845,  339 
Trade— 

validates  acts  of  minor  with- 
out curator's  consent,  250 
Trade,  Power  to  Carry  on — 

will  rarely  be  granted,  221 

unless  in  case  of  farming,  83, 
221 

or  in  partnership  factories, 
222,  308 

or  where  no  risk  is  involved, 
223 
Transaction — 

See  Compromise 
Trust  Acts— 

effect  of  on  powers  of  factor, 
66 

as  regards  power  to  sell  heri- 
tage, 117 

and  power  to  borrow,  119 

Trust-Deed — 

does  not  confer  higher  ordi- 
nary powers  on  factor,  63 

but  special  powers  may  at 
appointment  be  granted 
in  terms  of,  109 

effect  of  as  regards  invest- 
ments, ^^ 


Trust-deed,  contd, — 

as  regards  power  to  sell  heri- 
tage, 115 

and  power  to  borrow,  1 19 

factor's     appointment     does 
prejudge    questions    as 
to  validity  of,  21,  67 
Trust  Estates,  Factors  on— 
(a)  when  appointed,  20 

how  far  previous  sequestra- 
tion necessary,  20 

former  difficulties  as  to  inter- 
ference of  Court  20 

are  now  to  be  obtained  on  all 
trusts,  21 

validity  of  trust  not  assumed 
in  appointment  of,  21 

over  marriage-contract  trusts, 
21 

trust  machinery  must  fail,  23 

effect  of  Trust  Acts  on,  24, 
28 

where  trustees  absent  from 
Scotland,  24 

where  trustees  bankrupt,  25 

poverty  of  trusteesnot  enough, 

26 
where  conflicting  interest  or 

misconduct  of  trustees,  26 
contentions  between  trustees 

and     beneficiaries     not 

enough,  27 
where  trustees  fail,  27 
trust  may  be  an  implied  trust, 

28 
where  trustee  to  be  nominated 

by  Court,  29 
where  no  nomination  of  trus- 
tees, 29 
on  charitable  trusts,  30    - 
{If)  duration  of  factory,  31 
{f)  who  may  petition  for,  32 
if  abroad,  petitioner  must  sist 

a  mandatory,  32 
trust  creditors,  32 


Trust  Estates,  Factors  on, 

Trusi 

conl4.~ 

cont 

tnistee  on  sequestrated  estate 

(^)P 

and  heir  of  banknipt,  33 

tnist  beneficiaries,  33 

trustees,  33 

TRUff; 

trustees'  representatives,  34 

fa 

heir  of  testator,  34 

in  charitable  trusts,  34 

where  subsidiary   trust   has 

el 

lapsed,  37 

trustees,  in  order  to  their  own 

n 

discharge,  37 

liferenter,  38 

al 

debtor  10  trust,  38 

b 

fiar,  38 

conditional  institute  or  sub- 

m 

stitute,  38 

di 

widow  and  children  of  de- 

ceased, 38 

fa 

in  marriage  contracts,  39 

w 

wife  htlgating  with  her  hus- 

band, 39 

w 

claimants  to  estate,  39 

IE 

former  officer  of  a  difTerent 

class,  40 

where  a  charity,  34 

01 

40 

n 

all  parties  interested  should 

be  called,  40 

R 

and  may  compear,  40 

{•.■)  who  appointed,  42 

a 

will  trustee  on  estate  be?  44 

See  Factor 

, 

{/)  recall,  31,  50 

e 

of  factory  when  granted,  31, 

SO.  55 

a 

and  petitioners  for,  53 

of  appointment  when  granted. 

u 

56 

n 

and  petitioners  for,  57 

eiconeration    and    discharge. 

58 

n 

successor,  60 
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Trustees,  contit^ 

in    possession  for  creditors, 

factor  where,  398 
powers  of,  under  Trusts  Act, 

551-4,  556 
Tutor— -SV^  Pupil 

Unborn  Child — 

factor  for,  22,  172,  413 

Vacation— 

interim  appointments  in,  405, 
440 

Validity — 

of    trust    not    necessary    in 

order  to  factor,  21 
factor    where     testamentar)' 

writing    is    of   doubtful, 

145 
of    burgh    elections,   former 

rules  as  to,  356 
present  rules,  359-63 
Vergexs  ad  Inopiam— 
where  respondent  is,  397 
cautioner  may  withdraw  al- 
though factor  is  not,  433 
Vidimus  of  Estate— 

to  be  lodged  under  section 
164  of  Bankruptcy  Act, 

155 
Voters,  Registered— 

may     petition      for     burgh 

managers,  367 

Ward — 

peculiarity  of  officer's  powers 
where  there  is  a,  189 


Ward,  contd,— 

See  Pupil  ;  Minor  ;  In- 
capable 
Warrant   for    Election    of 
Councillor — 
granted  where  election  null, 

360 
is  it  competent  where  burgh 
in  Schedule  F  of  Act  of 
1833?  361 
to  be  granted  by  Court,  not 

Lord  Ordinary,  365 
Wife— 

factor  at  instance  of,  39,  390 

guardian  of  insane,  285 

guardian  of  sane,  286 

aliment  of,  302 

Winding  up — 

of    partnership,    factor    for, 

308-17 

his  powers,  323 

of     companies,    factor     foi 

of  railway  companies,  331 
appointment  of  receiver  only 
necessarily  involves,  319, 

332 
Woman— 

married  may  petition,  180 
will  rarely  be  appointed  fac- 
tor, 45 
or  cautioner,  419 
Writ— 

factor  liable  for  ward's,  \</y 
Writers  to  the  Signet— 

formerly  ineligible  as  factors, 
49 
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Virtoiin,  rap.  42).  By  John  Oayid  Sym,  M.A.,  Advocate.  With 
an  .\pp«*ndix  c«»ntaiiiing  tho  Act.     Demy  8vo.     Price  2s.  Cd. 

"  Tliiv  ma^vii'ily  An  ily-i's  and  ••xplination  of  th**  provi-ijons  of  tho  Kmi^Uyrrs'  Liability 
Act.  ]ia^<><-d  during'  l.i.«(  S^o«i>>n  of  I'aiiiament,  ouKht  to  hi*  in  the  hand>  of  every  i;nipIoyer  of 
lahour.  .Mr  S\m  m.-iki'^- aliki- cl»*ar  ihi.'  j»rinciplos  on  which  the  Ai't  I.s  con>cnrcted,  and  the 
uiaimcr  in  wfiit  h  is  may  In-  ixp«'ct«.'d  to  operate." — IhiU;/  K'  vitw. 

"■'  Whil-  u-«  fill  t<i  li'jral  practitioiu-rs,  the  hook  will  in-  «!i'rvii*«'jih!i»  to  anybody  who  desires 
accurulr  kiiMwlfd..'c  on  this  nuioli  di>cus»ed  and  rather  complicated  auljcct." — Scctiman. 

Smith's  Sheriff-Court  Acts  and  Illustrations. 

.\cts  of  Parliament  relating  to  Sheriff-C'onrt  Practice,  with  Illus- 
trations from  Decisions  of  the  Supreme  Conrts,  and  N'otes :  And 
an  Appendix  which  contains  the  Act  of  Sederunt  and  Relative 
Forms  under  the  Employers  and  AVorkmcii  Act,  1870.  By  W. 
Patkk.son'  Smitii,  Solicitor,  Wick.    In  one  vol.,  ^vo.    Price  7s.  6d. 

Cameron  on  Joint  Stock  Companies. 

Summary  of  the  Law  of  Joint  Stock  Companies,  under  "  Tho 
Companies  Acts  18G2  and  18G7,"  with  an  Appendix  containing  tlio 
whole  of  the  Acts  rebating  to  Joint-Stock  Companies,  together 
with  a  copious  index.  By  P.  IL  Camkuon,  Esq.,  S.S.C.  Crown 
8vo.     Price  lOs. 

"CuiitainM  everything  wanted,  and  it  is  the  moitl  conTenient  and  practical  work  of  the 
kind  yet  publi.ihed."— (v/a«aoie  yaot. 
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